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Time of f the death * King Wi ER un 2 | f 
8 March 1701-2. | 


* $5 ME $455 298 4a 


IR Nathan Wright 10 bt, keeper of the gredf "fat of Eng. 
land, the. ſame day.on which 'King William II died, 4 K 
eighth of. March, delivered the great ſeal inis the hands of 
Queen Anne, ' bring . won. * in counc:l; und the; Queen re- 
delivered” it t0 bim, — title 7 Ki fab greet of oral * 


England. — 7 — 5 on ** += N12 g 
Sir John Trevor l 3 => * roll 4 hrs office bps, The — 


and therefore it was not determined by the "demiſe 10 17 2 225. 2 5 
or 


Eee fm "i Lore 5 


Sir John Holt knight, chief juſtice: of - the, xo Bench, bold- 

ing bis office by writ, though it "was quamdiu ſe bene geſſerit, beld © 

it to be determined by the demiſe of the. King, . notwithflanding the at 
of 12 & 13 Will. And therefore tho Buren is cnc peu —__ 2? 
ders, that be have a new writ, which be received accordingly, 8 
and was ſworn before the lord keeper of the great ſeal the Saturday. 

following, viz. the fourteenth of N GY ds Juftice of 10 King's 

Ben 


da 


1 FN K 4 


Sir Jobo' Torton knig OO) hs „ * : 
Sir Littleton Powys bb: I ofthe King Pry 4 
Sir Henry Gould * 1 


B | Sir 
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Sir T aa Trevor bnight, chief juſtice of the G50 Plras. 
Sir Edward Nevill Enigbt 

Sir John Powell knight biotin of the Common Pleas. 
Sir John Blencowe knight e | 


Henry Boyle Muir, chancellor of the -Exchequer, received a 
new commiſſion, and was N 15 the court of n. M uy 
1207 1 3. 5 | bo A 


Sir Edward Ward kmgbt, chief baron. 

Sir Henry Hatſell knight | | | 
Robert Tracy eſquire barons of the Exchequer. 
Sir re Bury knight 5 


| Sr Simplon N rurfitor baton. 


The right honourable Gray earl f Stamford, 3 
F the 4h of Lancaſter, was Dar from the ſaid "office, and 
Sir John Leviſon Gower barohtf was made chancellor of the duchy, 
and took the elbe 2 85 1971 1 in 87 0 the IR, o 


April Is it 
Sir William Wogan 8 . 
| Sir Nathaniel Bond zue the _ ancient ſorjeants, 
eee Notthey Wee, atone ee. 


56 Joh Mite nts, lien ge. 


Si Ambroſe Philips knight 

N den e Hutchins knigbt 

- Sk tat Lovell knight 

Fir John On +114 _ 

$a Nh h Jeykil ng br 
Charles Whitaker _ 


John v 
Sir Named! Sol Buronet 


Willizm Cowper 57 wire Ie : Ki | 's counſel, ; | N | IgE a 


Agliotiby -/quire | 
Edward Clerk ire 
William PFarter me 


Entwiſtle eſquire, vice- chancellor i of the as Was amid * 
and John Weddall eq .be to the. ſaid office, who died 1703, 
ond was ſucceeded by Mr. Brennard of 8 O Joo. 5 rg 


— 


at the demiſe of King William III. 5749 
Edward Northey eſquire, attorney of the dutchy 


of Lancaſter. 
Aſhurſt eſquire, attorney of the 


latine, was 

moved, and Robert Starkey equi 2 8 
—_ 8 2 — $; K Fufbicts of Wales. x - = 2 0 
Sir Joſeph Jeylal bnight, chief julce () I juftign of Cheſter, | 

7 8 f ' 0 5 Nate © 
F P 225717 
. 111. 
Mr. ſerjeant Neeve 
Francis Floyd eſquire 
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| Lilian of Weſt Wales. | 
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250% Heron verſ. Treyne 01; 
Ia covenant to ¶ N covenant brought by Heron againſt Treyne it was ruled by 
_— BN Holt chief juſtice of the King's Bench upon evidence at the 
coſts of B. no- trial at Lent aſſiſes at Southwark March 27. 1 Annae 1702, 
tice of the af- that if A. covenants with B. to make farther aſſurance to B. 


ſurance ought 


lo de gigen ts at the coſts of B. A. ought to give notice to B. what ſort of aſ- 


B. before be ſurance he will make, and then B. ought to tender the coſts, and 
ſhall tenderthe then A. ought to make the aſſurance. But if the covenant is, that 
2 Salk. 457. A. ſhall make a new demiſe to B. at the coſts of B. (as the cove- 
2, nant, upon which this action was brought, was) or any particular 
3 aſſurance ſpecified in the covenant ; then B. ought firſt to tender 
pl. 7. the coſts, and then A. ought to make the aſſurance. For in the 
former caſe B. cannot know what. coſts will be ſufficient to tender, 

before he knows, what ſort of aſſurance A. will make; but. in 


the latter caſe by the inſpection of the covenant itſelf he will know 
what ſort of aſſurance will be made. 


Little ver/. Heaton. 

XX ejectment was brought by the leſſor againſt the leſſee for 
8. C. 1 Silk. years of land, &c, rendering rent, for breach of the condi- 
259. tion contained in the leaſe for non-payment of the rent (there be- 
2 ing a clauſe of re-entry in the leaſe for non-payment thereof.) And 
entry by the upon not guilty pleaded, it being tried before Holt chief ang at 


3 in the aſſiſes at Southwark March 26, 1702. 1 Ann. R. after con- 


bern de vil feflion of leaſe, entry, and-ouſter, Mr, Broderick for the defendant 
plaintiff, with- inſiſted upon it, that this confeſſion by the defendant of entry, 


f of X | 
e Sc. did not extend to the confeſſing of an entry, that was neceſ- 


— 


dy his leffor, ſary to make title to the leſſor of the plaintiff, but only an entry 


where be to make his leaſe to the plaintiff good; and therefore that the 
. 125 ought to oY an actual entry by the leſſor of the plaintiff 


for 


U 


0 
9 0 N 


Anno regni Annae reginae, &c. 781 


— 


for the condition broken, before which he had not in point of law 3 Burro. 
any title. And Holt chief juſtice ſaid, that it was always held ſo 

until the time of Hale chief juſtice, and then it was ruled by Hale 

at the aſſizes in Bucks, that the general confeſſion of leaſe, entry, 

and ouſter, was ſufficient in ſuch caſe, and that the plaintiff ſhould 

not be driven to prove any actual entry by his leſſor ; but he re- 

ſerved it for his more deliberate opinion, a caſe being made of it. 

And afterwards it being moved in the King's Bench, the judges 

there were of the ſame opinion: and afierwards in the time of .. 8 
Scroggs chief juſtice, in ejectment between the leſſee of Sir Robert 2 5 
Pye and Billing it was held accordingly in the Kipg's Bench: But Vent. 332. 
notwithſtanding theſe caſes, very ſoon after the Revolution the ſame * . 248. 
point aroſe before himſelf in evidence upon a trial at mf privs at i - 
Guildhall, and he doubted of it, and reſerved it as a point for his 

opinion, and cauſed it to be moved in the King's Bench, where | 
the three puiſne judges, viz, Sir William Dolben, Sir William Gregory, This was the 
and Sir Giles Eyre held, that the general confeſſion of entry by the . jh of all 
defendant was enough, and that the plaintiff ſhovld not be driven Hilary oy 
to prove an actual entry by his leſſor, acccording”to the practice 1703. 

ever ſinee the aforeſaid opinion of Hale chief juſtice, but he doubted eee 
of it himſelf then. But in this preſent caſe, he ſaid, that it ſeemed rent muſt be 
to be ſettled, and therefore he would not unſettle it; and there- Proved not- 
fore he ruled the preſent” caſe according to the opinion of Hale hog - 1 
aforeſaid. _ | 1.26 M14; 4.5) coef the ways 
2h Ex relatione 
Mr. juſtice 
Blencowe. 


Jones ve / . Hammond. 


N an action upon the caſe brought by the plaintiff againſt the 8. c. Law, 

4 defendant for ſtopping a way, the plaintiff declated, that he 1 
was poſſeſſed of tlie cloſe of A. and that the defendant was poſſeſſed TREE 

of the cloſe of B. and that the plaintiff . habuit, et habere debuit, a habvit «t ba- 

way over the cloſe of B. &c. Upon not puilty pleaded, upon the *7* <= = 
evidence at the trial, March 19, 1701. at Lent affizes at Maid/one N | 

1 Annae Reginae, it was objedted by Mr. Brogerich,/ that the plain: cloſe. 

tiff ought to be nonſuit; becauſe it appeared by the plaintiff's de- 

claration, that the defendant was poſſeſſed of the cloſe of B. and 

ſor that reaſon ſuch a general declaration of a habuit et 1 

debuit is not good, but the plaintiff ought to ſhew his title tothe 

way ; for ſuch a general declaration is only good againſt a wrong 

doer ; but in this caſe if the plaintiff recovered, it might be, that 

the court at Weftminjier would hold, that this deſect was aided by 12 8 

the verdict, becauſe they would intend, that the plaintiff ſhewed _ 

his title to the way in evidence, But Holt chief juſtice ſaid, that 

the detendant had good reaſon have demurred ; but he had au- 


thority 


% 


| — — RO e 
Anno regni Annae reginae 


tmority only to try the iſſue, and the plaintiff had no need to prove 55 


more than was contained in the declaration; and for that reaſon he 
over-ruled Mr. Broderick's objection, and the plaintiff recovered 


: a verdict, - 


A men has 
two wives. 


Broughton ver. Harpur. 


5 J | 
N ejeament, the plaintiff made title to his leſſor to the lands in 
] queſtion as ſon and heir of Jerome Jacques and Hannah his 


The fir wife wife, in right of Hannah. The defendant gave in evidence, that 
cannot be ad- Jerome Jacques was married before he was married to Hannab; 


mitted to 
prove her 


marriage in a was produced at the trial, ſummer a 


civil action. 
Ray. 1. 


. 
2 Vern, 50. 


and the woman, to whom it was „ Ku he was married before, 
| izes 13 Will. 3. at Maidſone, 
to prove this marriage. The counſel for the plaintiff oppoſed her 
teſtimony, becauſe ſhe ſwore for her advantage, vis. to have a buſ- 
band, the huſband then being living. But nevertheleſs Gould juſ- 
tice of the King's Bench, then judge of aſſize, admitted her teſtimo- 
ny. But afterwards the ſame cauſe upon the ſame title between 
the ſame parties was tried before Holt chief juſtice, at the aſſizes in 
March at Maidſtone 1 Ann. Reg. and he refuſed, after debate, to ad- 
mit the former wife to be witneſs for this purpoſe ; but upon 
other evidence the former marriage was proved to the ſatis faction 


of the jury, being gentlemen, whereupon they found a verdict for 
the defendant. But in the former trial before Gould juſtice the jury 
found a verdict for the plaintiff. 


Skinner ver . Upſhaw. ' 


aug eg HE plaintiff brought an aQion of trover againſt the defen- 


taining of 


Ire, 


Popt. 867... 


| dant, being a common carrier, for goods delivered to him 
to carry, Cc. Upon not guilty pleaded, the defendant gave in 
evidence, that he offered to deliver the goods to the plaintiff, if 
he would pay him his hire; but that the plaintiff retuſed, &c, 
and therefore he retained them, And it was ruled by Halt chief 
juſtice at Gur/dball (the caſe being tried before him there) 
lay 12. 1 Ann. Reg. 1702, that a carrier may retain the goods 
pa his hire; and upon direction the defendant had a verdict given 


The 


— — 


„ 


Tbe Governor and Company of the Bank of England 
. verſ. Glover. 9 1 5 


IN indebitatus aſſumpfit brought by the plaintiffs againſt che de- , Binnen a/: 
1 fendant for 4541. 18s, and 3 d. lent to the defendant by the /any/rfor mo- 
plaintiffs, and another count for 4544. 18s. and 3 d. laid out 3 10 
the requeſt of the defendant for the uſe of the deſendant; and non ſpecial pro- 
.aſſumpfit pleaded ; upon the evidence at the trial before Ho# chief ai. 


juſtice, at the fittings at Guz/dbalil, Paſch. 1 Ann. the caſe was thus. ordered 


Marriot and 

The defendant, Jan. 31. 1700. brought a note of Mr. Shepberd the Lefer, Efter 
goldſmith payable to Robert Stamper for 4541. 18s. and 3d. to Sas; i 
the bank of England, and prayed Mr. Madgoeks the caſhier of the ſon. 141. 
bank to give him a ſpecie bank note payable to the ſaid Stamper 1 Salk. Bather 
for the ſaid note of Shepherd ; which Mr. Maddecks refuſed but 4. 
told the defendant, that if he would promiſe to pay the bank the 

4541. 18s and 3d. in caſe Shepherd did not pay the ſaid note, 

he would give him a ſpecie bank note payable to himſelf for the 

faid ſum ; to which the defendant agreed. Whereupon Mr. Magd- 

.docks accepted berd's note, and gave the defendant Glover a 

ſpecie bank note of 4.541. 18s. and 3d. This was done upon the 

Friday. The Monday after, this note of Shepherd was ſent to him 

to be paid, and Shepherd refuſed to pay it. In the mean time 

Glover gave this bank note to J. S. for a debt owing by him to 

J. S. and J. S. received the 454. 18s, and 3d. of the bank. And 

after debate by the counſel of both ſides, Holt chief juſtice was of 

opinion, that this evidence did not maintain the action. For (by 

him (this was not money lent, nor laid aut for the uſe of the de- 

fendant ; but it was a buying of the note of Shepherd with a war- 

ranty of it from the defendant 3; and therefore the plaintiffs might 
well maintain a ſpecial action, but not a general indebitatus aſſumpht. 

It was urged by the plaintiffs counſel, that this note was only 

a depofitum or pledge. But to that the chief juftice anſwered, that 


that could not be, becauſe it was not redeemable by the defendant, 
and redemption is incident to the nature of a 


pledge, The plain- 
tiffs were nonſuit. | 
Jennings ver/. Rogers, 
N ejectment upon evidence at ni prius at Lent afſizes at Scuth. Recovery in | 
wark the caſe appeared to be thus. A. was tenant of the lands 2 tenant 
life, remainder to B. in tail, remainder to C. for life, Cc. B. tenant for life 
leaſed and releaſed all his eſtate to A. then a praecipe was brought re jointly 
againſt A. A. vouched B. and C. and they youched the common w 


vouchee 


Anglae, &c. Prima. 1702-2. - 253 


ieee 1414; 


* 


754 Anno regni Annae reginae, &c. 
3 vouches, and the recovery was perfected. The queſtion was, if 

EDD this recovery was good, to bar the intail ? And Holt held, that 
it was, though C. bad but an eſtate for life. But he reſerved it 


( for a point ſor his farther conſideration. See Phud. Com. Manxel's 
35» 36. caſe 504. Eare v. Snom; and 3 Co. Cuppledike's caſe, And after- 

# Salk. 570- wards he gave his opinion accordingly, after conſideration had. 
Term ad-. Memorandum, That the twenty-tbird of April being appointed 
Journed: For the Queen's coronation, which was to happen on Thurſday | 
Hr the ſecond day of the term (quindena Paſchae being the Monday 
before] one judge of each court went to Weſtminſter, to keep 

the eſſoins of quindena Paſchae, and there received a writ of 

55 55 adjournment, to adjourn the" term from quindena Paſchae until 
tres Paſchae ; which being read in the ſeveral courts, they re- 

turned, And afterwards at the appearance day of tres Paſchae 

all the judges ſat at Weſtminſter, and diſpatched bufineſs. 
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1 Annae reginae, B. R. 1702. 

- Sir John Holt Chief Julie. 
Sir John Turton. J}  _ ___ 

E 


* „ ” 12 wu” _ 


: Sr Henry Gould 44 3003 


- 
* * 8 * FI 


Jacob veg. Dallow, | 


Na declaration upon attachment upon a prohibition, the g. C. 4 1 
intiff ſhewed a Ache in him and all thoſe whoſe eſtate he 88 
F to a ſeat in the church, and that the defendant ſurmiſing Sen a 
a uſage to fit in the aid ſeat, time whereof, Cc. had libelled 22 Mod 233. 
againſt him for having diſturbed him in fitting there; that the Libel upon 
plaintiff had denied the aid uſage in the ſpiritual court, and that 2er fe, 
the judge of the ſpiritual court nevertheleſs refuſed to allow is the church. 
it, Ge. The defendant in bar pleaded the ſaid uſage, Ce. and ** 5 Mod. 
traverſed the preſcription alleged by the plaintiff, to have a ſeat in 3 Wed 483. 
the ſaid church, G. The plaintiff demurred, And the defendant Mo. 878. 
joined in demurrer. And now Mr, Eyre for the plaintiff urged . 
that though the plaintiff by bis demurrer had confeſſed, that be had 3 Lr zi. 
not any title to his ſeat by. preſcription, yet the defendant founding Ray. 52. 
his libel in the ſpiritual court upon a- cuſtom, which is not triable —_ ky 
there, but at common law, the defendant could not have a conſul- 3 Lev. 73. 
tation ; and therefore his traverſe is ill, for it is not material whe- 
ther the plaintiff has any title or not. But ſince he has denied tze 
cuſtom alleged by the defendant in his libel, and the ſpiritual court © 
Has not power to try it, the prohibition muſt ſtand. And he cited 
Heri. 94. in the caſe of Eaton v. Ayhiffe, it is ſaid by Richardſon 
chief juſtice, that if title be made in the ſpiritual court to a ſeat _ 


"in the church by preſcription, D is merely coram non _judice ; Ny "1 


x 1 


* 3 
* 
= et ** 
” [4 
- x4 
— EY 3 
3 1 4 
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| Vide 1 Selk. peace there, &c. The defendant ptayed oyer of the recognifance, 


2 Jeon 24, 


— © Sn GI 1 
70 Eaſter Term 1 Annae reginae 


Noy 78. Carlton v. Hutton, where it is ſaid, that a ſeat may be 
claimed by preſcription, and an action upon the caſe lies for di- 
ſturbance of the enjoyment of it at common law. He cited alſo 
Sir Thomas Janes 3. Bradbury v. Burch, as a caſe ſtrong to the 
purpoſe ; where in an actien upon the caſe for diſturbing him in 


x tay ſue 
is poſſeſ- 


conſultation was granted by the Whole court. 
EReęina verſ. Ewer. 


S. C. 2 Sal A Scire facias was ſued againſt the defendant upon a recogniſance 
„„ acknowledged by him before one of the judges of this court, 
659. upon the granting of a certiorari to remove an indictment found 
Farref. 9. at the general quarter ſeſſions of the peace before the juſtices of the 


Variance, 


147, 8, 9, and of the condition thereof ; and they being entred in Baec verba, 


Eaſter Ferm 1 Aunae reginae. 


CH 


257 


dant, for" a manifeſt variance between the recognifince: mentiotied 
in the ſcire facias and the recognilance entered aa bu verbo, nab 
much as. it was mentioned to bo part of the condition of the te- 
cogaiſance recited, in the ſcine fariat, that tho defendant ſhould give 
notice of trial prgſerutari et qus clerics; but the condition of: t 
recogniſance enued upon the  oyer prayed was, that the defendant 
ſhould give notice of trial i aut gjus clerico,” Mr. King 
council ſor the defendant took another exception, u. that" this 
recogniſance varied from the form preſcribed by the act of parlia- 


ſum ſhall be 2al. but this recogoiſance- is of 40), But to that 


taken 4 r iſance with condition o Je. And the 
conſtant ice in Londen. and Middleſex for removal of indick- 
ments by certioruri, before the ſaid ſtatute, was fo; but the dif- 


ference was, that after the ſaid act, and before the act of 8 & 9 


a judge, yet that would not have made the certiorari a fuperſedeas : 


ſecute, and a certiorari granted, the certiorari will be as much 
a ſuperſedeas, as if the recogniſance had been taken by the juſtices 
peace, according to 5 & 6 Will. & Mar. cap. 11 Bag: 


__ Clerke ver}, Martin. 


as ſuch, was wrong ; but that raper way in ſuch caſes is to 
declare upon a general indebitatus aſſumpfit for money lent, and the 
note would be good evidence of it. But it was by Sie 
Bartholomew Shower the laſt Michaclmas term for the plaintiff, that 
this note, being payable to the plaintiff or his order, was a bill of 
exchange, inaſmuch as by its nature it was negotiable ; and that 
diſtinguiſhes. it from a note payable to J. S. or bearer, which he 

admitted was. not à bill of exchange, becauſe it is not a 
. | indorſable 


ment. lately. made, in this, that the ſaid Ratute appoints that the 


exception the chief- juſtice anſwered,” that notwithſtanding that, — 5 —— 
the recaguiſance will be good by the common law z for before the a tmvierari 


5 & Mu. & Mer. cap. 1 1. any judge: of this court might have ere good. 


Will. 3. cap. 33. although ſach recogniſance had been taken by 
but ſince the laſt act, if a recogniſace be taken by a judge to pro- 
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indotſable by the intent of the ſubſcriber, and conſequently not ne- 
gotiable, and therefore it cannot be a bill of exchange, | becauſe it is 
incident to the nature of a bill of exchange to be negotiable : but 
Here this bill is negotiable, for if it had been indorſed payable to 
J. N. J. N. might have brought his action upon it as upon a bill 
of exchange, and might have declared upon the cuſtom of merch- 
ants. , Why then ſhould it not be before ſuch indorſement a bill 
of exchange to the plaintiff himſelf ; ſince the defendant by his 

ſubſcription has ſhewn his intent, to be liable to the payment of 

this; money to the plaintiff or his order; and ſince he hath thereby 

agreed, that it ſhall be aſſignable over, which is by conſequence 

, dhat it ſhall be a bill of exchange ? That there is no difference in 
Taeaſon, between a note, which faith, © I promiſe to pay to J. §. 
„ or; order, Sc.“ and a note which ſaith, I pray you to pay 
< to J. S. or order, &c. they ate both equally negotiable; and 

to make ſuch a note a bill of exchange, can be no wrong to the 
defendant, becauſe he, by the ſigning of the note, has made him. 

ſelf to that purpoſe a merchant, 2 JVentr. 292. Sarsfeld v. Vi. 

gberly, and has given his conſent, that his note ſhall be negotiated, 

and thereby has ſujected himſelf to the law. of merchants. But 

Holt chief juſtice was totes viribus againſt: the action; and ſaid, 

that this note could not be a bill of exchange. That the maintain- 

| ing of theſe aQions upon ſuch notes, were innovations upon the 

ruſes of the common law; and that it amounted to the ſetting up 

a new ſort of ſpecialty, unknown to the common law, and invent- 

ed in Lombard ſtreet, which attempted in theſe matters of bills of 

exchange to give laws to Weflminfler-ball.. That the continuing to 

Beclare upon theſe notes upon the cuſtom of merchants proceeded 

5 dom obfibacy and opin onativeneſs, ſince he had always expreſſed 

his opinion againſt them, and ſince there was ſo eaſy a method, as 

to declare upon a general indebitatus aſſumpfit for money lent, &c. 

As to the caſe of Sarsfield v. Witherly, he ſaid, he was not ſatiſ- 

fied with the judgment of the King's Bench, and that he adviſed 
the bringing of a writof error. PIT 06 oO PREY OY YE. * PR VATIRL 


} 


AS Geuld juſtice ſaid, that he did not remember, it had ever been 
promiſes to adjudged, that a note, in which the ſubſcriber promiſed to pay, 
py w7.% Ge. 0 J. S. or bearer, was not a bill of exchange. That the 

Tot a bill'of bearer could not ſue an action upon ſuch a note in his own 

| exchange. name, is without doubt; and fo it was reſolved between Horton 
a and Coggs, now printed in 3 Leu. 299. but that it was never re- 
ſolved, that the party. himſelf (to 'whom ſuch note was payable) 

could not have an action upon the cuſtom of merchants upon fuch a 

bill. But Holt chief juſtice: anfwered, that it was held in the 

ſaid caſe of Horton werſ. Coggs,” that tuch a note was not a bill 

of exchange within the cuſtoms- of merchants. And afterwards 

; = 
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in this Eater term it was moved again, and the court continued 
to be of opinion againſt the action. And then Mr. Branthwaite 
for the plaintiff urged, that if this note was not a bill of exchange 
within the cuſtom of merchants, then the promiſe founded upon it 
was void; and then it could not be intended, that any damage was 
given by the jury for the breach of it, but all the damages muſt be 
jntended to have been given upon the general indebitatus aſſumpfit. 
Holt chieſ juſtice ſaid, that would be true, if it had been void 
by reaſon of its being inſenſible; but this matter is ſenſible enough, 
though not ſufficient in law to raiſe a promiſe ; and therefore one Damages for 
cannot intend, but that damages were given for it; and conſe. © — 
quently that judgment mult be arreſted. And judgment was given, 

quod querens nil capiat per billam, Cc. by the opinion of the whole 


court. 


Potter ver. Pearſon. 


RR OR upon a judgment given by nibil dicit in C. B. in an 8. c. Salk. 
E action upon the caſe upon a bill of exchange upon the cuſtom 65 
of merchants, in which the plaintiff declared that there was a cuſtom A 70 pro- 
in London, &c. that if a merchant ſigned a note, promiſiog to pay to miſing to pay 
J. S. or his order, &c. that he became obliged by the cuſtom to pay 22 So ** 
it, Cc. And now Mr. Acherley attempted to make a diſtinction — 
between this caſe and the caſe of Clerke v. Martin; becauſe that in within Las- 
the ſaid caſe of Clerke v. Martin the cuſtom was laid generally to be _ , 
between all merchants, Cc. of which the court will take notice, I 
and conſequently will take. notice that there is not any ſuch cu» 
ſtom; but in this caſe the cuſtom being confined to the merchants 
in London, the court cannot take any other notice of it than as it is 
pleaded, the which being confeſſed, by permitting judgment to paſs 
by nibil dicit, muſt be looked upon by the court as true; and it not 
being void nor unreaſonable, the judgment ought to be affirmed. 
Sed non allocatur. For per curiam it is a void cuſtom, fince it 
binds a man to pay money without any conſideration. For the 
rule is, ex nudo pacto non oritur actio. And therefore the judgment 
was teverſed. | N : 


* 


Meredith verſ. Chute. 


T caſe upon aſſumpſit the plaintiff declared, that the defendant, 8. C. 1 Salk. 
in conſideration that the plaintiff at the ſpecial requeſt of the . 
defendant deliberaſſet to the defendant quandam notam, by which {, 
one Hurft aſſumed to pay to the plaintiff a hundred Guzneas, aſ- Convderation 
| ſumed to pay to the FR I Upon non aſſumpfit pleaded, of Hung. 


verdict 


—Ealter eee ee 


verdict for the plaintiff. And now Mr. Gilbert moved in arreſt of 
judgment, that the conſideration of this 5 was not good, 
ſince it did not appear, that Hurſt gave this note to the plaintiff. 
upon any good conſideration, and conſequently the faid note would 

be void, and then the delivery of the ſaid note by the plaintiff to 

the defendant would be no prejudice to the plaintiff nor advantage 

to the defendant, But it was reſolved (per tctam curiam) that this 

wWuas a good conſideration ; for though no conſideration was expreſ- 

' Bvidence, fed in Hurſt's note, yet the note being ſubſcribed by Hurf, was 
good evidence of a debt due from Hurſt to the plaintiff ; and there- 
fore the delivery of the evidence of his debt to the defendant at his 
requeſt was a good conſideration of the a//umpfit of the defendant, 
upon which this action was brought. And judgment was 75 for 
the plaintiff, Note, Holt chief juſtice ſaid, that he was of opinion 
upon the trial, that it was not neceſſary for the plaintiff to prove, 
upon what conſideration the note of Hur/t was given, the defen- 
dant having admitted it to have been given upon good conſideration 
by his promiſe. | 5 


Feltham ver. Cudworth. 
 Intr, Paſth. 12 Will. 3. B. R. Rot. 97. 


8. C. Faro. . HE plaintiff ſued a ſeire facias upon a judgment of 8174... 

8. C C F125, recovered by him as executor to Thomas Feltham in an 

3 Selk. 59: action of debt brought by him againſt the defendant. The defendant 

TIS it attheday of the return of the ſecond ſcire facias (which as well as the 

compoſition firſt ſeire facias was returned nibil, Gc. ) ſolemmiter exattus venit et 
act 8 Will, 3, dicit quod ipſe non poteſ} dedicere quin praediftus the plaintiff execu= 

| tionem de debito, &c. praedittis verſus eum ſuper terras et tenementa 

bona et catalla ipſius the defendant levandis babere deibeat, Sed idem 

the defendant wufterins dicit quod the plaintiff executionem de debito, 

&c. praedittis ſuper perſonam of the defendant habore non debet quia 

dicit quod per a certain act of parliament made 8 Will. 3. inter alia it 

was enacted quod liceret et licitum foret ad er pro duabus tertirs purti- 

bus vel pluribus in numero et valore ommum rrulium creditarum evrum 

executoribus adminiſtratoribus guardians et fiduciariis et aliis perſo- 

nis authorizatis per eos aut aliquem eorum facere tale agrecamentum 

ſeu compoſitiones qualia putarent apta vel rationabilia cum aliquibus 

debitorum ſuorum qui exiflentes 'inbabiles ad fokvendum tota debita ſua 

ſeipſas ſubſtiraxerant vel abſcondicerant ab eorum uſualibus locis com- 

morantiae five furrant vel devenerant priſonarii pro debiti aut deci- 

mum ſeptimum Novembris 1696, et quod qubdlebet tale agrecamentum 

vel cormpofitio' facta pro aeguali beneficio ommium crediturum in pro- 

fortione ad reſpeciva debita ſug 'et' ſubſcripts et ſigillata ner prac» © 
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dictas duas Tertias partes vel plures in valors abſque aliquo ſecreto 
fraudulento five collaterals. agreeamento pro aliquo majori advantagio 
quam in eodem expreſſum foret obligaret et concluderet omnes alios cre- 
ditores executores adminiftratores guardianos et fiduciariys ſuos et 
omnes perſonas authorizatas vel clamantes ſub ipfis vel aliquo eorum 
tam plenarie et effective ad omnia intentiones et propofita quaſi omnes 
et guilibit earum actualiter facerent ſubſcriberent et figillarent faceret 
ſubſeriberet et figillaret talia agreeamenta fove compoſitiones ; chen 
he ſhews alſo the reſt of the act, which indemnifies executors, tru- 
ſtees, &c. for what they ſhould do in- purſuance of the faid act; 
and the proviſo, that ſuch agreements ſhould not defeat judgments, 
Sc. ſo as they ſhould not affect the perſons of ſuch creditors, &c. 
prout per eundem ædtum inter alia pienius liguit et apparet: Then 
the de'endant farther faith, that he at and before the ſevemteentn 
of November 1696. was indebted to the ſeveral perfons hereafter 
mentioned in the ſeveral real debts hereafter ſpecified, viz. (and 
then be particulariſes his creditors and his debts) in toto ſt artingen- 
tibut ad 356861. 45. et 10 d. et non ultra, and that he ſeparalibus 
temporibus praedictis vel aliguo tempore inde non fuit indebitatus ali- 
cui ali ' perſonas fiue 1 quibuſtunque in aligas denariorum 
ſumma guagungue, quodgue ipſe adtunc now fuit indebitatus prot- 
diftis perſoms ſuperius nominatis feu eorum alicui in dliqua mujori 
vel alia denariorum ſumma quam ut. ſuperius mentionatum exiftit, 
ipſe idem the defendant pracdichis feparalibus temporibur 
ibidem inbabilis fuit ad ſoluendum debita fua praeditla et fic inbubilir 
exiftens ipſe idem the defendant ante praodictum derimum ſeptimum 
diem Næuembris 1696 apud Mt monaſterium pruelictum in cumitutu 
praedicto ſeipſum "gets et abſcondidit ab uſuali hco ejus commora- 
tions, eodemgue the defendant fic abſcondente fubfiratio indebitato ef 
inbabili ad folvendum dehita praedif#a+ exiftente, duae tertiae partes 
in numero et valore omnium reatium creditorum- ipffus the defendant 
fraediforum, uz. (and then be particalatiſes their names) ofave 
die Januarii g Will. 3. apud Weftmonafterium pruecuictum in comi- 
tatu praedicto per m ſcriptum per eos reſpecti ve ſubſcriptum et 
ſigillatum gerens datum eiſdim die et am quoddam agrecumentum et 
compofitionem- cum eadem the: defendant de pracdictis debitis per eun- 
dem the defendant wt pragfertur debitos fecerunt in forma ſequenti, 
Viz. they ſeverally covenanted and agreed with the defendant, 
quod ii acceptarent reciperent et caperent. of the defendant duos 
denarios pro quelibet libra quam ipſe the defendant debuit ſeparall. 
bus creditoribus gui ſeriptum illud ſubſcripſerint in plena- exonera- 
fione et 1 debitorum et ſummarum monetae quar 
ipſe the defendant debuit ipfis ſeparalibus creditor ibis, 1 
ee Rs numero et valore onniun realiam creditorum prac 
att nt, &c. figillarent et ſubſcriberent ſeriptum pr ae 
dium, et ita quod dus denarii felvendi pro qualibet libri quam iſe 
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the defendant debuit ipfis praedictis creditoribus qui ſeriptum illud 
ſubſeripſerint in manus ſuas ſolutt eſſent praedictis ſeparalibus credi- 
toribus vel eorum ſeparalibus executoribus' admini/iratoribus vel af- 
Ngnatis infra. terminum ſiue ſpatium uignque annorum proxime po! 
tale tempus quale duae tertia partes in numero et valore omnium 
realium creditorum praedidti the defendant, &c. ſubſcriberent ſcrip- 
tum praediftum et proxi me poſt tale tempus quale ipje the defendant 
aſſet actualiter exoneratus de ſuo impriſonamento per unum judicium 
modo et forma prout in actu praedicto et in ſcripto praedicto men- 
- Ttionatum eſt, prout per ſcriptum illud plenius liquet et apparet: 
then he avers, that this compoſition was made for the equal be- 
nefit of all his creditors in proportion to their debts without any 
fraud, Cc. and that the plaintiff had notice thereof the day and 
place aforeſaid, and was requeſted to fign it, but that he refuſed, 
Sc. et boc paratus eft vertificare, unde petit judicium fi the plaintiff 
executionem ſuam praediftam verſus perſonam of the defendant ba- 
bere debeat, &c. The' plaintiff demurred generally, and the de- 
fendant joined in demurrer. — N 


And this caſe was argued ſeveral times at the. bar by Mr. Dee, 
Mr. Broderick, and Mr. Robert Eyre, for the plaintiff; and by 
Sir Bartholomew Shower, Mr. Cowper, Mr. Raymond, and Mr. 
Mountague, for the defendant. And the firſt exception that was 
taken by the plaintiff's council to this plea was, that the defendant 
bas pleaded this compoſition to have been made per quoddam ſcrip- 
tum of the creditors ſubſcribed and ſealed by them, which is in 
judgment of law a deed, 'as when one declares upon a bond, one 
ſays that the defendant per ſcriptum obligatorium figilla ſuo figilla- 
tum, Gc. and then the deſendant ſhould have pleaded it with a 
Poſt. 976. Pprofert in curia.; for all deeds: make to the defendant himſelf, and 
plwKkbeaded by him, ought to be pleaded with a profert in curia ; and 
therefore in this caſe for want of pleading this deed of compoſition 

with a profert in curia the plea is ill. 8 
Whether the Againſt which it was argued by the council for the defendant, 
N that admitting, that this compoſition ought to have been pleaded 
ria be formor with a profert in curia; yet that ſuch omiſſion was only matter 
ſabtance.. of form, of which the plaintiff could not take advantage upon a 
1 Sid. 308, general demurrer. CY. Elix. 217. Vauny v. Aplen, But the court 
| did not give any opinion upon that. But ſee 10 Cy. 94. 5. Dr, 
Lyfield's caſe. Cro. Ja. 32. Dawbeney v. Bannifter 292. Purfrey 

v. Grime 360. Rolls v. Boulting and Roberts, that the want of plead- 

ing a deed with a prefert in curia. where it ought to be, is matter 
of ſubſtance. Then it was farther argued by the defendant's coun- 
_ cil, that this compoſition was not a deed, nor is it requiſite that it 

\ ſhould be by deed ; for the act of parliament ſays, that they by 

| 8 | writing 


* 
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writing ſigned and ſealed, G c. which does not deſcribe a deed, for 
delivery is effentially requiſite to the making of a deed : and then 
it not being a deed, there is no need to plead it with a profert in 
curia, no more than an award. And as to the caſe cited of the 
declaration upon a bond, that therg it is only ſaid, per ſcriptum 
obligatorium figillo figillatum, and yet that is looked upon as a 

deed, and always pleaded with a profert in curia; it was anſwer- = 

ed, that it is partly by the courſe of the court, that ſuch declara- 

tion is held good to deſcribe a bond, without ſhewing the delivery, 

and partly by reaſon of the word obligatorium ; but that an ap- 

pointment in an act of parliament, will, power, Cc. to do a 

thing by writing ſealed, ſhall never be conſttued by law, to be an Infrument of 
appointment to do it by deed, for want of an appointment that it <ompoſition . 
ſhall be delivered, the delivery being of the eſſence of à deed. an, 3 
And therefore they concluded the plea good notwithſtanding this foance f? 
exception, And of this opinion was the whole court for the rea- , be. 


ſon laſt mentioned, and over-ruled the exception. —_— 2 


| | | 3 a profert in 
2. A ſecond exception taken by the plaintiff's council was, that 
the act, as it is pleaded, is that every compoſition made for the 
equal benefit of all the creditors in proportion to their reſpective 
debts, and ſubſcribed and ſigned by two third parts in number 
and value, ſhall: bind, Cc. then this compoſition pleaded in the 
defendant's plea does not appear to be made for the equal benefit 
of all the creditors ; for it is pleaded to have been made. by two 
thirds in number and value, and that they agreed to accept two 
pence for every pound due to themſelves ; ſo that it was made for 
their benefit only, and not for the benefit of the other creditors ; 
and conſequently the compoſition is not ſuch as will oblige the 
other creditors by the act of parliament, . a 


3 Lev. 20. 


To which it was anſwered by the defendant's council, that this 
compoſition was for the equal benefit of the two third parts, &c. 
and made by them, and then their act will oblige the reſt, and 
they alſo might have taken advantage of the compoſition, and 
might have demanded the two pence for every pound of their 
debts, as well as the ſubſcribers, and ſo in effect and by the law it 
is a compoſition for the equal benefit of all the creditors. Beſides, 

that the defendant has averred expreſsly, that this was a compoſition Compolitics,. 
for the equal benefit of all the creditors, which the plaintiff has not dy whom 
denied, but has admitted by his demurrer. And Holt chief juſtice 50d 
ſeemed to be ſtrongly of opinion, that this compoſition was tor the 
equal benefit of all the creditors ; but to that he did not give a 
politive opinion, | 5 


P. * 3. A 
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. 3. A third exception taken by the plaintiff's council was, that 
this act extended only to perſons who were impriſoned, or ab- 
ſconded for debt before the ſeventeenth of November, Oc. but 

| the defendant has not ſhewn that he abſconded for debt; for he 

has ſaid only, after ſhewing of his debts, that he was unable to 

pay his debts, erf fic inbabiles exiſtens he abſconded, &c. et ſic 
abſcundente iedebitato et inbabili ad ſaluendam debita ſua praedicta 

exiftente, two thirds, Gc. Now it may be, that though he was 

unable to pay his debts, yet he did not abſcond for the ſaid rea- 
ſon, but for the commiſſion of ſome crime, as treaſon, Cc. and 

then he will not be within the intent or benefit of the ſaid act. 

And Mr. Robert Eyre cited a caſe ſome years ago, where ſuch a 

plea wes adjudged ill for this exception. And of that opinion the 
court ſeemed ſtrongly to be; but afterwards upon reading of the 
Averment act, and urging, that this plea was pleaded in the very words of 
be wessef the aft, and that the defendant had no need but to purſue the 
tatu words of the act of parliament, the court ſeemed to change their 


bl. opinion; but they did not determine this point. 


— 


4. The fourth exception taken by the plaintiff's council, and 
upon which they principally relied, was that this compoſition 
pleaded by the defendant was not any compoſition at all withia 
the meaning of the act, becauſe it does not appear, that the de- 
fendant would be et any time obliged 10 perform it, viz. by pay- 
ment of the two pence in the pound, &c. foraſmuch as the com - 
poſition is, that the two pence ſhould be paid within five years 

after two thirds part of the creditors had ſubſcribed, and the de- 
fendant was diicharged ont of priſoa according to the form pre- 
ſcribed by the act; and it does not appear in all the plea, that the 
defendant was in priſon: and perhaps the defendant was not in 

priſon, and then he cannot be diſcharged out of it, and conſe- , 
quently the two pence will never be payable. Beſides which, they 
urged, that the payment of the two pence was a condition pre- 
cedent to the compoſition, ſo that before the performance of it 
the compoſition was not to ariſe ; then it not appearing, that this 
condition precedent was poſſible to be performed, the compoſition 
can never take effect. N a 


To which it was anſwered by the defendant's council. 1. That 
the words of the act were general, of any compoſition, and there- 
fore that two thirds of the creditors in number and value had au- 
thority, to make any agreement or compoſition whatſoever ; be it 
conditional, or with limitation, or be it to take effect immediately 
or forty years hence. And Sir Bartholomew Shower d, that If 
they releaſed their whole debts, &c. that would bid the other 
Agro third 
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third of the creditors. That in this caſe this was a compoſition, 
and ſubſcribed and figned by two thirds of the creditors, &c. and 
therefore that it would bind the plaintiff; and be will have his 
remedy for the money due to him, when it becomes due: or if it 
never becomes due, it will be ſame thing; becauſe he will be 
in as good a condition as the other ſubſcribing creditors, to whom 
the act has given power to bind all the creditors. 2. They urged, 
that this ita quad could not be a condition preceedent, but if it 
were 2 condition, it would be ſubſequent ; and then if it were im- 
poſſible to be performed, the compoſition would be gbſolute. But 
if it was poſſible to be performed, and was ngt performed, that 
mp to be ſhewn on the part of the plaintiff, And for this pur- 
poſe 7 Co. 9. Ughtred's cale. Cro, Elis. 219. 1 Lean. 229. Jeu- 
nings v. Gower. Winch, 103, Cooper v. Edgar. V. Jones 389. 
1 Roll. Abr. 41 f. pl. 12. Spring v. Cacſar. 3 Lev. 132. Edwards 
v. Hammond. 3. They, urged, that if this it quod were adjudged 
to make a condition preceedent, yet the performance of it is not 
neceſſary to be ſhewy in this caſe, becauſe the defendant has five 
years to perform it after his diſcharge out of priſon ; a muito for. 
tiori he bas fine years from — af — but 
here it appears, that five years are not yet elapſed ſince the co 

ſition made; for the compoſition was made the eighth of January 
1697, and therefore at this time there is no need to ſhew it per- 
formed, fince by the agreement, which appears to the court, he 
has a longer time to perform it. 4. They — — that this bar 
was good to a common intent; and therefore if e defendant was 
not in priſon, that ought to be ſhewn on the part of the plaintiff, 
And for that Cro, Car. 6, 195. 2 Ber. 205, Savill. 111. 
1 Saund. 298. were cited : that the true notion of a common in- 
tendment is as much as to ſay, that ſomething in ſtrictneſs is 
omitted, which the court will ſupply by their intendment; which 
if the court will do here (admitting that the defendant ought 80 
have ſhewn that he was in priſon) the plea will be good, and the 
compoſition performable, Sed nom allacatur. For totam cu- 
riam) this is no compoſition within the act; becauſe it may happen, A compoſi- 


be the 


five years next after, &c. which makes this circumſtance of time, never be 
; poſition ; ſo that if that be never performed, there will be no com- AP 
ſition. An agreement and compoſition within the act muſt be 
intended à final agreement, ſuch as the defendant ſhall be bound 
.- to, and from which be cannot very. Therefore until the money 

de paid in this caſe, this here will not be a compoſition ; for if 
the money be not paid within the five years, the defendant will 
be at large from his agreement, and not obliged to pay the 2 d. at 

| A | : all. 


—— —— cc 6 | NN | | 


that the defendant ſhall never be obliged to perform it. For the us“ which it 
agreement is to pay 2 d. in the pound, ita quod it be paid within defendant ſhall 


when the money ſhall be paid, a condition preceedent to the com- ond .*: 


i 


. ; 2 
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. all. And Holt chief juſtice (who pronounced the opinion of the 
a ul when court): ſaid, that although ita quad is held in Littleton, to make a 
makes a of's * » . | 
- condition ſab- Condition ſubſequent ; yet that is in caſe of eſtates executed, but 
ſequent. jt is otherwiſe in caſe of things executory, As if A. ſhall covenant, 
to convey his lands to B. ita quod 101. be paid to A. before 
- Michaelmas ; the payment of the money is a condition precedent 

4 to the conveyance of the lands; and he is not obliged to perform 
his agreement, unleſs the 100. be paid at the time appointed. In 
this caſe the act intended, that it ſhould be a complete agreement, 
and that it ſhould not depend upon any contingency ; but in this 
caſe the compoſition is ſtill worſe, for this here is a condition pre- 
cedent impoſſible; for it does not appear, that the defendant was 
in priſon, &c. and the court cannot intend it, for there is nothing 
in the plea, that can lead us to ſuch intendment. Now if a con- 
dition precedent be impoſſible ; the eſtate, intereſt, or agreement, 
cannot riſe: but a condition ſubſequent is of another confideration ; 
for if the agreement had been, that the 24. ſhould be paid within 
the five years; that had been only in nature of a defeaſance of the 
agreement, and well enough. But it is otherwiſe now, this being 
a condition precedent impoſſible. And for this reaſon judgment 
was given for the plaintiff. a; ; | 


Wright ver. Crump. 


42 —. * A Motion was made for an attachment againſt Rolfe an attor- 
4 ney, ſteward of a court in Norfolk, for having miſdemeaned 
jadge * himſelf in a trial before him between theſe parties. And Hol? 
Own cauie. 


17 Mod. 688, Chief juſtice upon this motion cited a caſe, to have been adjudged 
2 Salk. 607. in B. R. when Hyde was chief juſtice, which was thus. The 
: ow 396 mayor of Hereford claimed a title to a houſe in Hereford, and in 
'* order to recover it he made a leaſe of it to J. S. to the end that 
hes ſhould ſue an ejectment, which J. S. did accordingly in the 
mayor's court in Hereford, and ſo the mayor in effect was judge 
in his own cauſe, and he gave judgment for his leſſee, and execu- 
tion was ſued there by him; and upon complaint of this matter in 
B. R. the court here granted an attachment, and .committed the 

mayor for theſe proceedings. | | 


ns Odes verſ. Dr. Wood ward. 


8. C. 1 Salk. R. ſerjeant Hooper moved that the examination of the 'regu- 
2 8 larity of a judgment entred up againſt the defendant, late 
1 Vent. 310. prolocutor of the convocation, might be referred to Mr. 'Clarke ; 


Vent. 188. becauſe he ſaid, that the defendant gave the plaintiff a warrant of 


2 Barnes 212 © 


' ; attorney, 
213. judgment entered againſt a man after his death as of the term preceeding good. | 


mon bail; becauſe he ſeized theſe goods as judge of the admiralty Ur * 


r 3 


A ů — 4 
j 


and. Bi. 


8 
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attorney to enter a judgment againſt him for . laſt Hilary 
term; that the plaintiff did not proceed upon it in the term ; that 
after the end of the term Dr. Woodward died; and that after his 
death the plaintiff entred this judgment againſt him, which was 
erroneous But Holt chief juſtice ſaid, that the entry will be as 
of the laſt term, and ſo before the defendant's death, and conſe» 
quently not erroneous ; and that ſuch. entry was not irregular, but 
agreeable to the conſtant practice of the court. But upon the 
ſerjeant's importunity they granted a reference, &c. but refufed to 


| ſtay the proceedings. And they told the ſerjeant, that if that was 


- the irregularity, he would get nothing by his reference. Poſt. 


- i} "he F 
T3: 6 aun 0 ; 
Lumley ver/. Quare. 
f N : 4 75 L 


HE plaintiff brought an action of trover againſt the deſen- 8. C. 1 K. 
1 d9ant in the Poultry Compter in London for goods of a great pore oe 
value, The defendant removed the cauſe by habeas corpus into the i. , 7 Mod. . 
King's Beach, and he moved there, to be diſcharged. upon com- 


- ; | bail is requi- 
lvania, they being condemned there by ſentence ; and the fie upon a - 


in P | 
ſaid ſentence affirmed here upon appeal by Sir Charles Hedges, bart by be- 
The plaintiff made affidavit of the value of the 


| goods to be 1000 J. Now fee the 
And per Holt chief juſtice the practice is, that if the plaintiff does flatue of 12 
not ſhew his cauſe of action upon ſummons, the defendant ſhall 822 
be diſch upon common bail, notwithſtanding, that the cauſe e 27). 
is removed from an inferior court. Now here the defendant, ha- 
ving ated as judge, is not liable to an action. But bail was or- 
dered to be put in for 5009/7. becauſe if the defendant acted as a | 
judge, he will be out of danger of any action; but if he did not | 
ee I OY reaſonable that ſpecial bail ſhould 7 
> put in, 2 


Regina ver/. Taylor. 


Ankers was food at the ſeſſions of the peace of the cor- Irdiimen | 
poration of Wells in Somerſ#ſhire againſt the defendant, for . 7 


| ken 
having uſed a trade, not having ſerved as an apprentice for” ſeven — 


years. And being moved into the King's Bench by certiorari, it mg Pup 
was'quaſhed, becauſe the juſtices at ſuch ſeſſions have not juriſdic- 1, Bro. 352. 
tion to take ſuch indictments, for the ſtatute doth not give them juk 
—_ and juſtices of peace have no JurildiRtion bat by ſome _. 

tute, | n Nan unn d $6. N 31. 


» 
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8. C. Caſes, Perg RD hiv whe other 4efbadeais were hab of dcerftea 

B. R. 453. joſtices of peace according to the late act of nf s 
1 And 0 convictions, being removed into the King's Bench by cer- 
for penalties fjor art, were there confirmed. And after the confirmation, ang 
ont plank before execution awarded, the perſon, who was as well the in- 
| — wa forrm er as the owner- of the deer, died 3 and his wiſe, being his ad- 
See the ſtat. i Aratix” ſuggeſted his death upon the roll, and that — was 
Sore „% admioiſtratix, and upon that ſued a ſevari factas upon the (aid 
cap. 23, convictions confirmed as aforeſaid, to levy the penalties ; which 


10 Geo. 2. were levied on Nat the ſheriff, and diſtributed as the ſtatute 


: 5 0 „ _— And now ng moved, that this execution ſhould be 
| 6. 25. 2 ſer 0 as irregularly obtained. 1. Becauſe a levari ſacias does not 
„%“ 2 


F 2. Becauſe "th execufion ought not to have been ſued by the 

5 Mes! f withogt a ſerre factas, Gc. But as to the firſt objec- 
Scire 2 tiop, the Whole court held; that a ſevari factas well lay. 'But 
W's they held, that this execution was irregular ; becauſe in no caſe 
to 15 Ag 12 here the parties \ to the Judgment : are Changed ought « execution to 
meyt dje be ſued by "any ot wittbar a ſeire FT kong 2 reflig- 
- th ion Vas e 0 he wa 85 


1 


15 — e Ther * 65 7 of Jond 1702: Edvard Nenhes 
abs ang ure, attorney general to the late King, and Siman Harcourt a the 
later Temple equire, received c s. to. be attorney general 

and folicitor-g ener al to the Queen, and were ſworn ſbe ſame duy befere 

pr bord Pugs of the great feal, and afterwards were, knighted by 

| dir John Hawles, late ſalicitor general to lle degrgfed 


Re rkcevodd notice of bis removal ſome days before.” 


Judges or lis Memorandum, That Thurſday 'tbe fourth of June, 1702. Sir 
determined by John Turton night, juſtice of. the 's, Bench, and Sir Henry 


ny _ Hatſell An gbt, baron of the Exchequer, received _ from the 


3-4: lord kt he great ſtab that it was the ere, to 
Co” ares this corn; and. to. aeqyaint. ther, yould 
8 


| Dier 165. 4 receive. ther ſu perſedeay due . threg 5 85 
dico. A fer, therefare le * * 525 


it duferetson, hes 
Ter ao rw be ered un J err, 
» loft. 175: ofiithe: ſaid. letters they did nd Cape 79. "the 2 


Cro.Car. 1-2: on. Tueſday, the, ninth. . Io c | 
th determined 2 . 


. L | 
| - 
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Bs patent to be andre quamdiu ſe bene geſſerint, &c. dvermined by the © 
demiſe of the King, of which many doubted. 


Memorandum, That in this Trinity term the Nneen gave d 
refions for renewal of the judges patents, and for ſupply of the 
vacancies, and accordingly they all received new patents, except- 
ing Holt chief juſtice de B. R, be bad received. bis. writ 'as 

oreſaid. And Mr. Price and Mr. ſerjeaut Smith ure made Judges made 
Judges inflead of Sir John Turton and Sir Henry Hatſell lately, 
removed. And Mr. Robert Price not being a fereant, Sir Tho- gr Thmar 
mas a þ * be ae Fa be ſergeants. 3 ger . 
ingly Tue the twenty-third of June f ared in e e 
_w took ws oaths |. friday ; and 7 Anais they were 9 55 * 
in the treaſury of the Common Pleas ; and being robed in their party- ; 
colaured robes,” were brought to the bar of * the Common Pleas, and 


approved of by the lord keeper of the great ſeal, be gave direfion, that 
it ſhould be altered, which was dane gccardingly. . The next day, 
being the feaſt of St. ew Baptift, be ſudges were fivorn in the 
morning (excopt My. Price. who was nat ſworn tif night, 
to the end to have preſerved the ſeniority for My. ſerjeant Smith 
then about bis return from Ireland) at the houſe of the lord keeper 
of the great ſeal, viz. Sir John Powell (formerly a juſtice of the 
Common Pleas) Sir Littleton Powys and Sir Henry Gould 
Ju lices of the Queen's Bench; Sir Thomas Trevor chief juſtice, 
Sir Edward Nevill, Sir John Blencowe, and Robert Tracy | 
eſquire (formerly a baron of the Exchequer) juſtices of the Common 
Pleas , and Sir Edward Ward, Sir Thomas Bury, Robert Price 
then, not being returned ſrom Ireland, but be was ſworn before the 
circuit. 


Memorandum, That the ſame twenty-fourth of June Sir Thomas 
Powys night, ſerjeant at Law, and Mr. ſerjeant Birch, were 
ſworn ſenior Queen's ſerjeants, by which they have precedence of the 
attorney and ſolicitor general. And at the ſame time Myr. Recorder. 
Layel}, - Sir John Darnall Anight, Sir Joſeph Jekyll knight, and 
ſerjeant Hooper, were ſworn Queen's ſerjeant, having recerved their 
patents befe ores : 


3 | | 


* 
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Sir Nathaniel Powell, 


Clerk eſquire, were ft out from being Queen's counſel, 0 8 8 all 
been . to the deceaſed King. | 


— 


: Memorandum, That the ſame twenty- -fourth of June Sir William 
Whichcote knight, John Conyers eſquire, and William Cowper 
eſquire, were —_ 's. , . n klar _ 


ore. 


Note, That hy 7 7 alterations 7 Bond, er Wogen, | 


1 ſerjeant Philips, ſerjeent Hu'chins, and ſerjeant Whitacre, ſerjeants 


to the deceaſed King, were left out from being Queen's ſerjeants ; and 
Aglionby eſquire, and William 


Serj fan Hook was removed from hem. 4 Welch PR 8 M. | 
Peaſley ſucceeded him as chief; and Marmaduke Gwynne-efquire ſuc 
ceeded Mr. Peaſly. And Charles Cox eſquire ſucceeded Mr. Baron 
Price in bis place of Welch judge. The other Welch - judges had: 
their commiſſions renewed, except Francis Floyd efquire, who was: 
AE met, and e by Thomas Webb Muir. 


| 


Note, That Sir Joſeph Jekyll, cif juſtice of Cheſter, infled, 
that bis office was not determined, being uſually granted for life, and 
uo be continued the a of i it without a new Sn, "Saas 
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"HE unt fed a wattie a aft the ane Amendment 


able in Hilary term 13 Will. 3. and in the 
declared upon it againſt the dant, and alſo in the ſame by the by caa- 
term he delivered a declaration by the by in aſſumpfit up- dot be granted 
on ſeverg] promiſes ; to which laſt declaration the defendant plead; the ge * 
non aiſu 4 umpit. And 4 being joined, notice was given for trial. The reaſon is 
After whis the plajntiff ſeeing, that his Chriſtian name was wiſts. plain, fo if 
Ken, 972, Jahn, where It ſhou d be Peter; 1 re e tenth Ro y 
of Tune, all being in paper, Mt. Raymond moved leave to t. ken. itis no 
amend the declaration, which was granted vpon payment of _ 4 "x 


of a declara- 
me term be 


But afterwards when the attorney came before Mr. Clerk, to have if Pam wii | 


the coſts taxed, he refuſed to do A becaufe in this cafe the 79 19 _ by. ts the 
cquld not have leave to amend, t this being only 2 ol 2 rad 3 
the by. Upon which Mr, Raymond mov Ig ug r their di- not Perer's 
rection to the maſter tg tax the coſts Monday the $freenth of June. „ eee 
And be urged, that ſych. amendment mi be welt be granted, tho' mores | 
it was a declaration by the by ; for fince t e delivery of the decla- mend 
ration was regular in this. W it would be a declaration to all 
paſes, * therefore weul Id partake of all advantages that other 

2 en Moyed 3 that it was in effect ſaunded upon the /atitat 
in the other 85 therefore in this matter of the name of the 
plaintiff mi oh well amended by it ; that it wquid be no preju- 
dice to the „ 5 becauſe if he nanſuited Jopn Pattvin, yet » 
could We; leyy the N on P efer Poitvin, But peverthele 

Peu and G . only in court, held 1 ſuch 
amendment could 5 ws 8 e there is 50 writ 
the declatation can be ameaged j oy aſſes Op hed og to Sire 
* eee 5 


| 
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Green ver /. Rivet. 


$c a Iatr. en ing: Hl. z. RN Rot. 316. 
421. 8 

Farr. 5, 1. FT Naebitatus afſumpfit for goods ſold. The defendant pleaded the 
Abe I ſtatute of moe The plaintiff replied, that he at Ve- 
_— conrot minſter in camitatu Middleſex die lunze proxime poſt tres ſeptimanas 
e e 2 Pafchae proſecutus fuit a bill of Middleſex for the ſame cauſe of 
that it is ſued. action returnable in B. R. aud Weſtmona/.erium praeditto die lunae 
pony Ay Mod. proxime poſt tres ſeptimanas Paſchae, &c. which was within the 
2 Mod. 21, fix years, The defendant rejoined” matter impertinent and idle, 
72, 311. upon which the plaintiff demurred. And exception was taken the 
2 Send 96: laſt term by Mr. Cheſtyre for the defendant, that the replication 
127. was ill, inaſmuch as the bill of Middleſex did not appear to be 
1 Saurd. 36, good. For, 1. It is pleaded to be ſued Menday proxime poft tres 
8 Paſelae, returnable. apud Meſi monaſterium praedict. die lunae, Gc. 
1 Show. 354. Now in point of grammar praedict. muſt be referred to Veſimona- 
1 7% ferium, and then the Monday proxime poſt, &c. the day of the re- 
3 Salk. 227, turn muſt be regarded as the Monday proxime poſt tres Paſchae next 
after the writ ſued, which will be twelve months after; and ſo the 
see after. bill of Midaleſex, being a proceſs to arreſt the body of the defen- 
dant, and having ſo long a return, is perfeQly void. And for that 
he cited Tr, 15 Edw. 3.5. 18 Edw. 4. 4, 12, 13. Daliſen 104. 
Dier 175. Cro. Elia. 467. Dier 118, 2. If praedict. ſhall be 
taken to refer to die lunae, and ſo the ſuing out and the return the 
fame day, it will be a bad bill of Midaleſex; becauſe ſuch bills of 
Middleſex are not warranted by the courſe of the court, but they 
ought to be returnable immediate, or de die in diem. So that both 
ways the bill is void, and will not prevent the operation of the 
ſtatute of limitations. Againſt which it was urged by Mr. ſerjeant 
Hall for tbe plaintiff, that the fraedi#. may well be referred to 
die lunae, and then it will be well enough, becauſe the proſecution - 
and the return may be the ſame day. As in Wales, they are not 
confined to fifteen days between the tee and return, but proceſs 
may be returnable the next day. Cro. Car. 179. Griffith verſ, Jen- 
Fins, 1 Saund. 74. That bills of Middleſex are founded upon the 
courſe and cuſtom of this court, and therefore not confined ſo 
ſtrictly to the rules that govern other writs ; as bills of Mzddleſex 
have not any fee. 2 Sid, 129, And therefore he concluded, 
that this bill of Middleſex ſhould be taken to be returnable the ſame 
day, and well enough. But the whole court held it ill, and there- 
fore gave judgment for the defendant, mf, &c. before the end of 
Eafter term. And afterwards Mr. Raymond attempted to ſhew 
cauſe, &c, abſente Holt chief juſtice, and obtained an enlargement 
| | N 
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of the rule until the firſt day of this term, At which day he urged, 
that the praedict. ſhould be referred to the die lunge, and not Weſt- 


nonaſterium, becauſe one never makes uſe of the word praedict. 


when one mentions Weftminſter upon the record; and therefore in 
the entry of the continuances one does not ſay apud Wefim 


anaſterium 

praedictum, but Nef monaſterium generally ; alſo that it is no ob- 
jection, to. ſay that it cannot be referred to the die, Cc. becauſe it 
goes before it; for it is more elegant Latin, to inſert the adjective 
before the ſubſtantive, than after it. Beſides, that it would be hard; 
when it was in the power of the court to make a conſtruRion that 
would preſerve a debt, to make ſuch conſtruction as would de- 
ſtroy it. And for theſe reaſons the court ſeemed to incline to refer 
praedict. to die. Then he urged, that a bill of Middleſex might 
be returnable the ſame day that it was ſued out, as proceſs in many 
courts are. Habeas in this court returnable immediate, &c. 
But Holt chief juſtice ſaid, the proceſs was returnable de die in 
diem in this court; that a bill of Middleſex could not be returnable 
the ſame day that it was ſued ; that in this caſe. the fault was, in 

not having pleaded this bill to have been proſecuted as before, &c. 


And therefore he was clear, that the defendant ought to have judg- 


ment, To which the other judges agreed, and they diſallowed the 
cauſe, Tc, | | | 


Lapiere verſ. Ducem St. Albans. 
Seas | 
In the Exchequer, Friday June 19. 


HE plaintiff brought an action of debt againſt the defendant In jadgmene 
upon a ſingle Engliſb bill, viz. I do promiſe to pay to Francis 2 ap” 
Lapiere or order the ſum of 401. the firſt of October next, witneſs bil the ince- 
my hand and ſeal ; which bill was ſigned, ſealed and delivered by '* full be 
the defendant, dated the fifteenth of March 1693. The defendant _ 275 
permitted judgment to paſs againſt him by default. And the maſter 2 Salk, 623. 
of the office at the plaintiff's requeſt declared, that he would give? Wien. 
intereſt for this money in the damages. Upon which the defendant 

by Mr, How made application to the court to have their rule, to 

hinder the maſter of the office from doing ſo, And he urged, that 

intereſt ought not to be given at all; becauſe the bill being ſingle, 

the debt was certain, and where the debt is certain, the party ought 

not to have intereſt ; for that would be in ſome manner againſt his 

own agreement, which was to content himſelf with the ſum con- 

tained in the bill, Beſides, that in debt for rent they never give 

intereſt, no more here, Cc. But againſt this it was urged b 

Mr. Raymond, that it was the conſtant practice in all the courts of 
W:fiminfler-ball, upon judgments in debt upon default or confeſ- 


ſion, 


| 
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fon, to tax the damages oecafione detentionis debiti. Then the non- 
payment of intereſt, when the debt carries intereſt (as all Eugliſs 
bills do) is a damage to the plaintiff, But as to the eaſe of ren 
it does not carry intereſt, and therefore in ſuch cafe no intereſt 

be given. And he cited 2 Saund. 106, Holaip v. „ as a 
much ftropger caſe, where in debt upon a bill obligatory brought 
againſt an executor upon a bill of the teſtator judgment was given 
by default in the Common Pleas, and the intereſt of that bill was 
taxed in the damages ; and yet in ſuch caſe the judgment is, that 
the damages ſhall be levied de Bonis teftatoris, , &c. f non, tunc 
de bonis proprits of the exeutor; and upon error brought in B. R. 
as to that matter, the faid judgment was held good, but reyerſed 
for other error. And in this prefent cafe the whole cqurt. of Ex. 
chequer were clear of opinion, that the intereſt qught to be taxed 
by the maſter of the office in the damages. rg ah 


| Rolleſton Note, that Mich. 6 ill & Mar. B. R. 1694, between Rolle/fog 


Sin. 51. and Mey, debt was brought upon a fingle bill dated ſeven and twepty 
not againſt years before, againſt the defendant as executor to his father, and 
<xecutor- Judgment was given againſt him by default; and Mr. Aron then 
fecondary taxed damages and coſts. And Sir Bartholomew Shower 
moved the court, that the intereſt ſhould be included in the da- 
mages, upon the authority of the ſaid caſe of Holdip v. Otway, 
2 Saund. 106. But it was denied. per curiam; beoauſe by ſuch 
means, if the defendant had not aſſets, he would be compelled to 
pay this intereſt, being included in the damages (the entry being, 
as to the damages, , non, tunc de bonis propriis) out of his own 
eſtate, . which would be very unreaſonable. 1 


Burton wez/. Souter. 
AJ nyfrayon  FSfumpfit upon ſeveral promiſes. '' One count was ypon the cuſ- 
able * | tom of merchants, and declared upon a note ſubſcribed by 
or order. the defendant, payable to the plaintiff or order, Ec. The defen- 
dant pleaded a tender, and brought the money into cogyrt. The 
_ plaintiff took the money out of court; and then to have damages, 
Oro. Jac. 126. traverſed the tender. And Mae being joined upon it, a verdict was 
„ $2 found for the plaintiff, and a penny damage given. Upon which 
4 Salk. 129. Mr. Broderick moved in arreſt of judgment, F, That ſuch note is 
not within the cuſtom of merchams, but they ought to declare 
upon a mutuatus, and give the note in evidence; as it was ſettled 
leſt term between Clerk and Martin. I Bes the ſuid caſt before, 7 70 

Acteptiog of And of that opinion was the whole court. - 2. Phat the plain 
money out of could nat proceed for damages, after he had accepted the maney 
bs emer brought into court, And of the ſaid opinion was Holt chief juſtice 
damages. 1 ſtrongly 


/\ 
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ſtrongly, as he had been before, in the caſe of Horne v. Lewin, 
See the faid caſe before, 639.] But becauſe the pyſtea was not in 
court, it was only ſtaid until, Sc. And afterwards it was ſtaid 
abſolutely ; Mr. King council for the plaintiff declaring, that he 
could not maintain it, | 


Shirley ver. Wright. 


5 5 H E plaintiff brought an action of debt againſt the defendant 5. C. 1 Salk. 


for the eſcape of J. S. being in his cuſtody as ſheriff of the 773: 


county of Chefter, by virtue of 2 capias ad ſatisfaciendum iſſuing 2 Salk. 700. 


Far. 29, 
out of the court of. upon a judgment recovered there 3 Daov. Abr. 
by the plaintiff againſt the ſaid J. S. And upon not guilty pleaded, = LT 6. 


a verdict was given for the plaintiff at Guilaball in London the laſt A capias ad 
term. Upon which the laſt day of the laſt term Mr, Ward moved g;“ 
ia arreſt of judgment, that it appeared upon the declaration, that „ich as inter- 
the capias ad ſatisfaciendum bore tefte in Michaelmas term, and wag yening term 
returnable ter mino Paſcbae next following ; ſo that all Hilary term . 
intervened, and was left out; and that for this reaſon the ſaid ca- 11 Mod. 50. 
fras ad ſatisfaciendum was altogether void ; and then of conſequence 
it was no eſcape in the defendant, though he permitted J. S. to go 
at large. And to prove, that if there is an intervening; term be- 
tween the teſle and return of a capias, the wirit is void, he cited 5 
Fitz. Continuance 3. becauſe the defendant ought not to ſtay ſo 28885 
long in priſon, Hz. 21 Hen. 7. 16. pl. 27. Dier 175. Cro. Eliz. 2 Roll. Rep. 
466. Nector and Sharpe v. Gennet in point; where it is held, that #4, — 
a man taken upon a capias urlagatum returnable five years after the 
tefle was not lawfully a priſoner ; and that it was no eſcape in the 
keeper of Newgate, though he permitted him to go at large. Upon 
which the court made a rule, that the judgment ſhould be ſtayed, 
until, Sc. And now this term Mr. common ſerjeant Dee, Mr. 
Broderick and Mr. Cheſhyre, moved for judgment for the plaintiff, 
And they ſaid, that all the books cited of the other fide, which 
afficm, that a capiat, that has a term intervening between the 9. 
and return, is void, except Cro. Eliz, 466. muſt be underſtood of 
a capias in meſne proceſs, and not of a cepias ad ſatisfaciendum, 
which is apparent by the reaſon given by the ſaid books, wiz, that 
the defendant ought not to be detained ſo long in priſon, without 
having an opportunity to make his defence. But the ſaid reaſon does 
not hold in cafes of writs of execution; for there the defendant 
ought to be kept in cuſtody, until he pay the whole money reco- 
vered againſt him, and then upon payment thereof he ſhall be difſ- 
charged, and not before. Then it the ſaid reaſon fails in caſes of 
capias ad ſatisfaciendum, the law will fail alſo, Wherefore they 
„ that @ capias ad ſatisfaciendam with ſuch a return was. 
us! — = not 
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not void, but was only voidable at moſt. And then if it were only 
erroneous and voidable, the ſheriff ſhall not take advantage of it; 
but it will be an eſcape in him, if he permits a man taken in exe- 
cation upon ſuch a writ to go at large. And to prove that, Cro, 
Eliz. 188. Buſhe's caſe, 2 Bulſir. 256, Keiſar v. Tyrrel, were 
cited, where it was held, that if the defendant is arreſted upon a 
capias ad ſatisfaciendum, iſſuing upon a judgment without a ſerre 
 factas, after the year, and the ſheriff permits him to eſcape, an 
action lies againſt the ſheriff, notwithſtanding that the capias ad 
fatisfaciendum iſſued erroneouſly. So in Moor 274, Cro. Elix. 164. 
Ognel v. Paſton, it was held, that if it ſhould be admitted, that 
a capias ad ſatisfaciendum would not lie upon a judgment upon 
a ſcire facias upon a recogniſance acknowledged in Chancery; yet 
if the court awarded a capias ad ſatisfaciendum, and the ſheriff ar- 
reſted the defendant upon it, and permitted him to go at large, an 
action would lie againſt him for the eſcape. And ſeveral other 
caſes were cited, to prove, that the ſheriff ſhall not take advantage 
of error in proceſs. 2 Saund. 100, Cro. Elix. 271. Richbell v. God- 
dard, Poph. 205. a ſtrong caſe, where a capias was returnable at 
the day of All Souls, which is not a dies juridicus, and the ſheriff 
_ was forced to have the body in court. 21 Edw. 4. 23. Dier 67, 
and 21 Edw. 3. 31. Fitzb. jour, g. were cited, that the juſtices at 
their diſcretion may give day. From whence it was concluded, that 
this' writ was not void, 'and conſequently that the defendant was 
_ guilty of an eſcape; and therefore that the plaintiff ought to have 
his judgment. 5 | 


Mr. Mountague and Mr. Ward for the defendant argued to the 
ſame purpoſe as was done laſt term. And they relicd principally 
upon the caſe in Cro. Eliæ. 466. as a caſe in point, there being no 
difference as to this purpoſe between a capias ad ſatifaciendum and 
a capias utlagatum. And Holt chief juſtice held, that the caſe of 
Nector and Sharpe v. Gennet was a Caſe in point; but he ſaid, he 
was not ſatisfied with the reaſon of the ſaid caſe ; for there is an 
apparent difference between writs of meſne proceſs, and writs of 
execution; for in caſe of writs of a meſne proceſs if a term be omit- 
ted between the tee and return, the cauſe. is altogether out of court. 
But that is to be underſtood in perſonal actions; for in real actions 
the law is otherwiſe, for in them there muſt be nine returns be- 
tween the tete and return. But in caſe of a writ of execution the 
cauſe is come to its end. In caſes of meſne proceſs it would be 
hard to ſuffer ſo long a return, becauſe the body muſt lie in priſon, 
without having an opportunity to make a defence, when perhaps 
he is able to make a good defence. But the defendant ought to lie 
in execution, and the ſheriff ought to have his body always ready, 
to bring to the court, when he ſhall be commanded by habeas 


2 corpus, 


* 1 
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corpus, Ge. And therefore all the judges, viz: Holt chief juſtice, 
Powys and Gould juſtices held, that this writ could never be void. 
And therefore they gave judgment for the plaintiff, mf, G. 


Regina verſ. Rogers. 


PON a certiorari ditected to the mayor and aldermen of S. c. 2 Salk. 
London, to remove, &c. they return, that chert is a cuſtom 58 5 
in London, that if any citizen of Londen makes an aſſault Upon, or 2 Mod. 
ſpeaks words defamatory of, an alderman of London being in the Cale of 
execution of his office, that the common ſerjeant of the city of emen 
London ſhould exhibit an information againſt ſuch perſon in his ſerjeant to ex- 
name in the court of the mayor and aldermen, and that proceedings _— 3 
might be againſt him there, in order to impoſe a fine upon him; man Halt. 
that at a wardmote held before Sir Robert Yefferyes one of the al- ing an alder- 
dermen of the city, the defendant Rogers made an affault upon Sir rer 
Nabe Jefferyes, and ſpoke of him theſe defamatory words (the the mayer 
wardmote being held in a church) © If I am churchwarden Next On Commun 
year, you ſhall aſk my leave to keep your wardmote here: upon 3 
which Sir Robert Jefferyes called him rogue and raſcal; to which 5 Mod. ys, 
Rogers replied, I have as much to do here as you; you think 3%: 4% _ 
* ſure you are among your Bridewell birds, you are not amon 8 
% your Bridewell birds, you are miſtaken :” and upon this the 
common fſerjeant exhibited an information againſt him, Ge. 


Note, Sir Robert Tefferyes was governor of Bridewell.] | 


| Several motions were made in this caſe by Mr. Recorder Lovell, 

and by Mr. Dee common ſerjeant, for a procedendo. And they 

were oppoſed by Mr, Broderick and Mr. Yates, on behalf of the 
defendant, And it was agreed by the court, and council of both 

ſides, that a cuſtom ta disfranchiſe for ſuch words would be void. 9: pig 
2 Lev. 200. But Mr, Dee ſaid, that notwithſtanding the report &eeman for 
of the caſe in Levinz, he had ſeen a rule for a. procedendo in the *efamatory 
ſaid caſe. 2. It was reſolved, that a cuſtom to proceed in ſuch — 22 
manner for an aſſault of an alderman exerciſing his office was good, alderman is 
{race it tended to preſerve the good government of the city: that 4. 
the proper proceeding for offences by the common law was by in- 
dictment, and yet they proceeded in this court by information 
againſt offenders ; and for the fameafon a cuſtom to proceed in 
ſuch manner in London will be good. Then the cuſtom being re- 
turned, fince it js not unreaſonable, it ought to be allowed. And 
therefore upon this point of the aſſault only, without having any _ 
regard to the words, the court declared, that they would grant a 
procedendo. For as to the words, Holt chief juſtice ſaid, that ſioce 
no information or indictment will lie for theſe words at 


* 


law, 
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T- Jones 229: law, 2 Roll. Abr. 78. 2 Inft. 181, it was a great queſtion, whe- 
G89. tber this cuſtom, to proceed in another manner than the common 
1 Vearr. 327. law would allow for words, would be good. For the common 
1 Ventr. 16. Jaw has provided a proper method for puniſhment of ſcandalous 
Binding to the words, viz. binding to the good behaviour; ſuch words being a 
- on pea” breach of the peace. 3. It was reſolved, that ſuch information 
dalous words, Would well lie in the court of aldermen. Though it was objected, 
that this would be to make the party injured judge in his own 
cauſe, the offence being aſſault upon one of the aldermen. But 
Holt chief juſtice ſaid, there was a difference between this caſe, 
where the offence is an an aſſault upon an alderman, and if it had. 
been an aſſault upon the mayor; for the mayor is the head of the 
: corporation, and an integral part of it, without whom the court 
cannot be held; but otherwiſe it is in the caſe of an alderman, for 
the court may be held without him ; and when his cauſe comes 
Dein ad On to trial he ought to leave the bench. And this is like the caſe 
chapter cau- Of a dean and chapter, or mayor and commonalty. The dean and 
not grantto chapter cannot make a grant to the dean, nor can the mayor and 
e des. commonalty make a grant to the mayor; but they may make 
— TLrants to one of the chapter, or of the commonalty, reſpectively. 
So if the chief juſtice of the King's Bench bring an action in this 
Debt by the Court, the placita muſt be before the other three. judges, omitting 
; 1} of 4 the chief juſtice. And he cited a caſe lately adjudged here be- 
ene i= tween the mayor and commonalty of the city of London and Mood; 
3 where it was held, that an action of debt being brought by the 
Wood. mayor, Sc. for a fine for not ſerving the office of ſheriff of London, 
being duly elected, was ill; but it had been otherwiſe, if it had 
been brought in the name of the chamberlain. And a procedendo 


was granted for the reaſons aforeſaid. 


— 


Machell ver /. Clarke. 
= Intr. Paſcb. 12 Will. 3. B. R. | Rot, 342. 


8. C. 2 S L Jectment. Upon ſpecial verdi the caſe was thus. Tenant in 
8 i tail covenanted in conſideration of natural love and affection, 
3 Dar. Abr. to ſtand. ſeiſed of the lands in queſtion, to the uſe of | himſelf far. 
198. p. 10. life, remainder to Jobn Machell his eldeſt ſon in tail, remainder to 
88 Comyns Matthew Macbell his ſecond ſon in tail; and after that he ſuffered 
FLEA a common recovery with fingle voucher, in which he was tenant: 
ſtand ſeiſed by tg, the praecipe, Which recovery was ſuffered to other uſes, And 
a TE the queſtion upon this ſpecial verdi& made in the Common Fleas: 

1 Ak. 2, was; Whether the tenant in tail had made any alteration of the 
eſtate-tail by this covenant to ſtand ſciſed, &c. for if he had made 


any alteration of the eſtate-tail, then he was become tenant — 


r 


8 P A 8 N n hy 
_ 


WP 7b 


a” 


i 44 


Trin. Term 1 Annae reginae. 779 


life with remainder over ut ſupra, and of coriſequence the recovery 
ſuffered by bim was a forfeiture of the 2 life, and the 
new uſes limited upon the recovery could not ariſe ; but e contra if 
the covenant to ſtand ſeiſed made no alteration. of the eſtate-tail, 
then the recovery was well ſuffered, and the eſtate- tail hatred, and 
the new uſes would ariſe. And it was adjudged in C. B. that the 
covenant, Ec. did not alter the eſtate-tail, and that the common 
recovery was well ſuffered, and the new uſes aroſe. And it was 
| argued at the bar ſeveral times, by Mr. Peere Williams and Mr, 
King for the plaintiff in error, and by Mr. Cowper and Mr. Bro- 
derick for the defendant in error. And now this term Holt chief 
juſtice delivered the opinion of the court, viz. of himſelf, Powys 
and Gould juſtices, the vacancy made by the removal of Turton 
juſtice not. being then ſupplied, that the judgment of the Common 
Pleas ought to be affirmed, And he faid, that though there are 
many authorities in the point, yet the reaſon given in the reports 
of tbem is not clear, and therefore he would give at large the 
reaſon of his preſent opinion. It has been made a queſtion, if te- f n in 
nant it tail bargains and ſells, or leaſes and releaſes, or covenants ——_— 
to ſtand ſeiſed of the lands intailed, to another in fee, whether and releaſes, 
the eſtate conveyed by the ſaid conveyances determines by the © — 
death of the iſſue in tail, or whether it continues until the actual to the uſe of 
entry of the iſſue in tail. And he held, that ſuch eſtate continues J. S. in fee; 
— the actual entry of the iſſue in tail, for theſe reaſons. 1. Be- PROG _ 
cauſe tenant in tail himſelf has an eſtate of inheritance in him; by the deach 
and before the ſtatute de dinit M em. 2. cap. 1. it was held, that of tenant in 
ſuch eſtate was a fee-fimple conditional; the ſtatute made no 3 | 
alteration as to the tenant in tail himſelf, but only makes provi- ide. 
fion, that the iſſue in tail ſhall not be difinherited by the aliena- Testi 
tion of his anceſtor. And by Co. Lit. 18. 4. it appears that a baſe 187. Ge. 


| 187. Ce. 
fee may be created out of an eſtate- tail, where it is ſaid, that if a Piowd 557. 


522 tail be made to a. villein, and the lord enters, he hath 3 
e fee. Then if a baſe fee may be ereated out of an eſtate · tail, 
there is great reaſon, that the bargainee, &c. of tenant in tail 
ſhould have it. 2. The tenaat in tail bas the whole eſtate in him, P 
and therefore there is no reaſon why he cannot diveſt himſelf of it Gag 
by grant, bargain and ſale, &c. fince the payer of diipofition is 
incident to the property of every one. 3. It is no prejudice to the 
iſſue in tail, and therefore no breach of the ib dents. In- 
deed there are ſtrong words in the act for. reſtraining alienatians to 
the prejudice of the iſſue in tail, where it ſays, guad finis iſo jure 
ft nullus, &c. yet the conſtruction of the ſaid words hath always 
been, that the entry of the iſſue is tolled by ſuch fine, and be js 
driven to his formedon: therefore, if an act, which drives the iſſue 
in tail to his formedon, will not be a breach of the ſtatute 5 much leſs 
will it be a breach of the ſtatute, to drive the iſſue in tail, to enter. to 

K | | | avoid 
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avoid a bargain and ſale by his anceſtor. As to authorities, 10 Co. 
95. Seymour 's caſe is in point, where it is held, that the bargainee 
of tenant in tail has a deſcendible eſtate,' of 'which his wife ſhall 
be endowed ; and that a fine afterwards levied by tenant in tail 
barred the iſſue in tail, but did not enlarge the eſtate of the 
bargainee, the eſtate-tail being before converted into a baſe fee by 
the bargain and ſale And if the fine there had enlarged the eſtate, 
it would have created a diſcontinuance, and then the collateral 
warranty had been a bar to him in remainder. In 3 Co 84. in 
the caſe of fines, the caſe. of Littlet. ſect. 613. is put and confi- 
dered ; and there it is held, that the words ought not to be literally 
underſtood, but in another ſenſe. The words of Littleton are, 
that if tenant in tail grants fotum fatum ſuum to F. S. and his 
heirs, and makes livery of ſeiſin to J. S. yet the eſtate of J. S. is 
determined by the death of the tenant in tail. But this ought to 
be underſtood, that it is no diſcontinuance, but will drive the iſſue 
in tail to enter to avoid it. Tenant in tail of a rent or common 
grants it in fee; the grant does not determine by his death, but at 
the election of the iſſue in tail. And therefore according to the 
caſe put in the caſe of fines, if a warranty be annex ud to the 
rant, and the iſſue in tail brings a formedon, the warranty will 
bar him. Winch. 5. Tenant in tail bargains and ſells his land to 
J. S. in fee, J. S. ſells to the iſſue in tail being of full age, then 
a tenant in tail dies; and the queſtion was, whether the iflue in tail 
was remitted; and Hobart held, that he was, Hutton and Mar- 
Lp burton held the contrary. - Bat that queſtion ſuppoſes, that the 
ee.ſtate of F. S continued after the death of the tenant in tail. 
Bridgm. 92. accord. If tenant in tail makes a leaſe for years not 
... warranted by 32 Hen. 8. cap. 28. the ifſue in tail muſt enter to 
avoid it; and if he accepts rent become due afterwards, that will 
make the leaſe good as to him; which could not be, if the leaſe 
See 3. Wilſon Was actually determined by the death of tenant in tail. In caſes of 
Hil 14 Foy exchange the eſtates exchanged muſt be equal in quality, and yet 
Z» e 


550 and Col. tenant in tail may exchange his lands with tenant in fee of other 


lege of Zan lands; and it will be a good exchange, till it be avoided by the 
v. the Biſhop iſſue in tail. 


x  C3\Lit. 51.4. And in the faid caſe the tenant in 
| 2 boy — tail paſſes a fee byſthe word exchange without livery of ſeifin, and 
3 1 d 8 j | : 
35 to caſes of it does not amount to a diſcontinuance. Co. Lit. 332. a. but it 
exchange. paſſes only a baſe fee: and if the heir in tail will avoid it, he 
'muſt waive the lands given in exchange ; for if he occupies them, 
he will be bound for his life. For if he had not a fee, the 
exchange had not been good, becauſe the eſtates had not been 
equal. 2. Though tenant in tail by bargain and ale, leaſe and re- 
leaſe, or covenant to ſtand ſeiſed, may create a baſe fee; yet in 
this caſe the tenant in tail did not create' a baſe fee by his covenan 
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to ſtand ſeiſed; becauſe an eſtate made by tenant in tail, whi 
will not take effect till after his death, is void. If tenant in tail 


An eſtate 
ch granted by te- 
var.t in tail, 


makes a leaſe for years to commence after his death, it is void; which cannot 


in its creation, Dier 279. pl. 7. Cro. Je. 455, Lady Griſin take effect till 


after hs death, 
ver. Stanhope. | Is void. 


Objection. He has here made himſelf tenant for life. 


Anſwer. That will not alter his eſtate, unleſs for the ſake of  - 


the remainders. As if tenant in fee covenants to ſtand ſeiſed to 
the uſe of himſelf for life, it is void; but a covenant to ſtand 
ſciſed to the uſe of, himſelf for life, remainder to J. S. or to the 
uſe of himſelf in tail, will be good for the ſake of the intail, or 
of the remainder. But here the remainder is h facto void, and 
therefore will not make the eſtate for life good, which otherwiſe 
would be void alſo. The reaſon why an eſtate made by. tenant in 
tail to commence after his death is void, is becauſe then the iſſue 
has a right paramount per formam dont. There is expreſs autho- 
rity in this caſe. 2 Co. 52, Cro. Eliz. 279. Tel ert. 51. Moor 
883. 1 Leon. 110. 1 Ander/. 291. 3 Leon. 291. Cro. Eliz, 
895. Beding field's caſe, Which laſt book ſeems to give the true 
reaſon, viz. becauſe the eſtate there was to commence after the 
death of the tenant in tail. But an eſtate granted by tenant in 
tail, which muſt, or which by poſſibility may, commence in the 
life of the tenant in tail, is good. He faid farther, that the caſe 
of fines, 3 Co. 84. ſupported him in maintenance of this opinion 
againſt Littleton, And Heb. 339, ſays, that Littleton was con- 
founded in himſelf, when he held, that a grant of totus flatus 
ſuus by tenant in tail put the tail in abeyance. All the books 
agree, that the inheritance is out of the tenant in tail. And in 
the ſame place Hobart ſays, that the law abhors abeyance; there- 
fore the inheritance muſt be rather in the releaſee, than in abey- 


Objedion. 1 Saund. 260. Tul v. Glaſeock. It is held, hat if 
tenant in tail bargains and ſells his land in fee, the bargainee has 
an eſtate but for the life of tenant in tail; for a deviſe by him is 


adjudged void, becauſe tenant pur auter vie cannot deviſe by the 
ſtatute of Henry 8. of wills. 


Anſwer. The caſe of Took v. Glaſcock is not law; for there 
the tenant in tail after the bargain and ſale, and after the death of 
the bargainee, levied a fine to a ſtranger ; and it is held there, that 
the fine enured to the benefit of the heir of the bargainee : but 
that is impoſſible ; for if tenant in tail bargains and ſells to J. S. 

* 


282 


Irin. Term 1 Annae reginae. 


in fee ind thircby ad eſtate vie only paſſes, viz. for the 
life of the tenant in tail, and & deſcends to the heir of the - 


bargainee but as ſpecial occupant ; the fine levied to a ftranger 


cannot change his eftate pur auter vie into an eſtate of inheri- 


A fine leviec tance ; for there is no inſtance in the law, that a fine levied to a 
to a ſtranger ſtranger can increaſe ; but it may exſtinguiſh a right: therefore 


may extin- 
guiſh a right, 


the caſe of Tok v. Glaſcoct is contradictory in itfelf, and hath no 


bur cannot in. reaſon to ſupport the reſolution given. Upon the whole matter 


creaſe an 
eſtate. 


brothers ; and therefore if they did not agree with them, he * 
, that 
he agreed in all, Powys juſtice carente. 55 


he held, 1. That if tenant in tail conveys the lands intailed by 
bargain and ſale, leaſe and releaſe, or covenant to ſtand ſeiſed to 
the uſe of another, in fee, and dies; a baſe fee paſſes by the con- 
veyance, and the eſtate continues, until it be avoided by the iffac 
in tail by entry. 2. That if tenant in tail covenants to ſtand 
feiſed to the uſe of the covenantee for life, remainder to J. S. in 
fee; of to the uſe of J. 9. for life, remainder to J. N. in 


fee ; the remainder is good, till avoided by the entry of the iſſue 


in tail; although tenant in tail dies, before the remainder takes 
effect: becauſe the eſtate for life takes effect immediately, and the 
remainder might by poſſibility have taken effect in the life of the 
tenant im tail. 3. If tefiantin tail leaſes and releaſes to J. S. in 
fee, to the uſe of himſelf for life, remainder to J. N in fee after 

his death; this femainder is good, though it is to commence after 
the death of the tenant in tail, becauſe it ariſes out of the eſtate 


of the releaſes; which eſtate would have been good till avoided by 


the entty of the iſſue in tail. 4. That in this caſe the eſtate be- 
ing raifed by covenant to ſtand ſriſed, without tranſtmmutation of 
the poſſeſſion, or any alteration of the eſtate made, except the re- 
mainder which is void, and therefore works no alteration of the 
eſtate tail; the recovery was good, and docked the intail, and the 
new uſes limitted upon it well aroſe ; and therefore that the judg- 
ment of the Common Pleas ought to be affirmedt. 


Note, Holt chief juſtice ſaid, after delivery of the argument 
aforeſaid, that he had not communicated theſe reaſons to his 


them to declare themſelves thereupon. Gonld juſtice fai 


Smith 


- 


* 
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| Smith verſ. Angett. 
lutr. Paſch. 13 Hl, z. B. R. Rot. 325. 


HAMAS Smith and Margaret his wiſe executtix of Matthew 8. C. 1 $a. 


Field, brought debt againſt the defendant Fobn Angell, as heir 
to his father. Juſiznian Angell, upon divers bonds, in which the 


ſaid Juftinian bound himſclf and bis heirs to the ſaid Matthew 8 Rep. 


Field. The defendant comes and defends the wrong and the force, 


when, &c. and faith, that be cannot deny, but the bonds are the 143. 


deeds of his father, nor that he detains the ſeveral ſums of money, 
Ge. but for plea he faith, that his father Juſlinian Angell in his 


ment {hal 


life, viz. 1679, was ſeiſed in his demeſne as of fee de et in tribug given againſt 
quartis partibus tote in quatuor partes dividendo ſex acrarum terrae . 
wocat arum Ravenfey SPUrne, Ge. in comitatu Ebor. and being ſo 2 on. 49 


ſeiſed in his life-time by a certain indenture made at London 
17 July 1679. demiſed ta H Greenwood the ſaid three fourth 

rts, Cc. for five hundred years to be computed from the ma- 
Euagrof the {aid indenture, which he produceth in court; by vir- 
tue of which demiſe H. Greenuuod entred into the ſaid three fourth 
parts, Oc. and was thereof poſſeſſed; that afterwards the firſt of 
Oftoher 1681, his father died; after whoſe death the reverſion of 
the ſaid three fqurth parts, &c. deſcended ta the defendant as ſon 
and heir to his father, per quod idem the defendant femper poſteg 
bueuſhue fuit ſeiſitus et adbuc ſeifitus exiſtit de reuerſune tenemen- 
torum praedifltorum in domi nico ſuo ut de feado; and he farther faith, 
that he hath not any other lands or tenements by hereditary deſcent 
from his father aforeſaid in fee ſimple, nor had the day of the exhi- 
biting of the plaintiff's bill, nor at any time ſince, beſides the ro- 
verſion aforeſaid ; and he farther faith, that after the death of his 
ſaid father and the deſcent of the reverſion aforeſaid, vis. the 
twenty- third of November g Will 3. in quadam ſecta in Chancery 
pendente inter quoſdam Edvardum Thompſon armigerum et alios Que- 
rentes quandam Elizabetham Angell nuper uxorem praedifti uſt; 
niani Angell et ipſum the defendant it was by the ſaid court of Chan- 
cery decreed, that the ſaid Eligabeth haberet et gauderet unam ter- 
tiam partem praedictarum ſex acrarum terrae, &c, for her life for her 
dower, wirtute cijus decreti ipſa praedicta Elizabetha fuit et adbuc 
exiſtit ſeifita de et in pracdid sa tertia parte, &c. as of her freehold for 
her life; et hoc paratus eſt verificare, unde petit judicium A ipſe as ſon 
and heir of the ſaid Fuſtinign de debito praedicto praeterquam de 
praedibta reverfione de proeditlo ter mino annerum et praedicto ſtatu 
Pracdictas Elizabethae pro ter mino vitae ſuae ds et in pracdicta ter- 
tia parte quando ſeparaliter A vir(ute ſepgralium ne. 


liga= 
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obligatorium praedictorum onerari debeat, &c. The plaintiff prays 
oyer of the deed of demiſe; which being read, it appears, that 
there was a proviſo, that if the defendant's father paid 50 J. per 
annum to Greenwood for his life, the ſaid demiſe ſhall be void; 
and then he replies (proteftando that Greenzwood did not enter, nor 
tdttcake the profits) that after the death of his father, viz. the ſecond 
© © of Offober 1681. the defendant entred, Sc. as ſon and heir to his 
father, and was ſeiſed thereof in his demeſne as of fee, and being 
ſwo ſeiſed, afterwards, viz. the tenth of May 12 Will. 3. received 
. aſſets of the profits, to ſatisfy the plaintiffs debt over and above 
- the annuity of Greenwood. The defendant rejoins, proteſiando that 
be did not receive aſſets of the profits to ſatisfy the plaintiffs debt, 
for plea he ſaith, that he did not enter, modo et forma prout, &c. 
et de hoc ponit fe ſuper patriam. Upon which the plaintiffs de- 
mur, and the defendants join in demurrer. This caſe was argued 
_ ſeveral times at the bar by Mr. Beulft, Mr. Raymond, and Mr. Her- 
ring, for the plaintiffs, and by Mr. ſerjeant Hall, Sir Bartholomew 
Shower, and Mr. Cheſhyre for the defendant. And it was agreed 
by all, that the plaintiffs ought to have judgment ; but the queſ- 
tion was, whether they ſhould have a general judgment againſt the 
defendant, or only a ſpecial judgment of the affets confeſſed. And 
Holt pronounced the reſolution of the whole court, viz., of him- 
ſelf, Powys and Gould juſtices, that the plaintiffs ought to have a 
general judgment, upon which his body, his own lands and goods 
{though not aſſets) might be taken in execution. And he faid he 
would confider, 1. The pleading of the leaſe for years, whether ir 
is good for the heir or not, to hinder the plaintiff from having 
immediate execution. 2. The pleading of the aſſignment of dower 
to the wife in Chancery, and that he has only a reverſion expeQant 
upon an eſtate for life, 1. As to the firſt, the queſtion is, whe- 
ther-the heir ought to plead the leaſe for years in delay of execution 
of the plaintiffs, or ought to confeſs aſſets in poſſeſſion. He 
Maid, he had known the leafe pleaded, and therefore he was unwil- 
ling to deliver a decifive opinion in that point, becauſe it is not 
eber © NOW material in this caſe ; but it ſeemed to him, that the heic 
ought bot to Ought not to. plead the leaſe, but ought to confeſs aſſets in poſ- 
plead a leaſe ſeſſion, without taking notice of the leaſe for years; for the having 
by ings 6 of the freehold and inheritance of the lands of the. anceſtor de- 
tor. ſcended to the heir makes complete aſſets (as in this caſe the de- 
fendant hath) in poſſeſſion. But if the anceſtor had made a leaſe 
for the life of J. S. and died, and the reverſion had deſcended to 
the defendant ; there he would have had only aſſets in reverſion. 
Moreover at common law terms for years were not regarded, but 
were ſubject to the power of the tenant of the freehold, and would 
be bound by a recovery ſuffered by him, 2 Inf. 321. Co. Li. 42. 
And after the ſtatute of Gloucefter, if the tenant for years did not 
IE come 


* 
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come in before judgment, he could not-falfify, which was remedi- 
ed by 21 Hen. 8. cap. 15, At this day if the reverſioner expec- 
tant upon a leaſe for years brings an aſſize, the defendant cannot 
plead, that there is a prior leaſe; but the leſſee for years ought to 
come in by virtue of the 21 Hen. 8. cap. 15. and falſify the recove- 

. And the ſame reaſon holds place in this caſe, why the leaſe for 
years ſhould not be pleaded, viz. becauſe the bond of the anceſtor 
* attaches the land deſcended as afets in poſſeſſion, 43 Edw. 3. Bro. 
aſſets 9. there is a caſe ſtrong in point. In a ſcire ſacias the deſen- 
dant pleaded a confirmation with warranty and aſſets deſcended ; the 
plaintiff replied, that his fathet was indebted to the King, and that 
thereupon the land was committed to the plaintiff, and traverſes 
any other aſſets, and the replication was held ill, becauſe the free- 
hold and inheritance deſcending are immediate aſſets, and conſe- 
quently the lineal warranty and afſets a good bar; the book admits, 
that the plaintiff might have made uſe of the leaſe for years to 


have diminiſhed the value of the aſſets, but nevertheleſs it was held 


there to be immediate afſets. If this were a good plea, the conſe- 
quence of it would be, that an immediate judgment ought to be 

ven for the plaintiffs, and an extendi facias ought to iſſue upon 
at, and the ſheriff ought to value the aſſets, and deliver the rever- 
fion quando acciderit ; that is the courſe, where an eſtate for life 
in efſe is pleaded by the heir. Dier 373. pl. 14. Hearne's pleader 
307. in caſe of a leaſe for years, as in this caſe. But in the preſent 
aſe if the heir had confeſſed aſſets in poſſeſſion, it would not be a 
prejudice to any; for if the plaintiff ſued execution, the termor for 
years might defend himſelf in an ejectment brought upon the re- 
turn of, the extent. But he declared ſtill, that be gave no poſitive 
opini 
10 queſtion. 2. But as to the ſecond point he held, that the plead- 
ing of the aſſignment of dower in Chancery to the wife, whereby 


the defendant had but a reverſion expectant, Cc. was ill, and let 


in the plaintiffs to have a general judgment. 1, Becauſe a decree 
in Chancery cannot carry agy eſtate; and dower cannot be aſſigned 
there, unleſs where the heir of the King's tenant is in ward, and 
in ſuch cafe it is aſſigned in court, which is more uſual, or a writ 
iſſues to the eſcheator to do it. Fitzb. nat. bre. 263, If it had 
been ſaid, that the heir had aſſigned in obedience of the decree, 
it might have been good; but there the tenant in dower had been 
in by the aſſignment, not by the decree. Then this beirig pleaded 
ill, is a confeſſion of preſent aſſets. 2. The plea is, that the wite 
was endowed of the third part of the fix acres, whereas the anceſ- 
tor had but three fourths of the fix acres, and that in common. 
No the wife of tenant in common ought to be indowed in com- 

mon, the wife of one ſole ſeiſed, by metes and bounds. But the 
pleading is of the indowment of one ſole ſeiſed, but then the par- 


* cels 


s to this point, becauſe it was not neceſſaty to the matter 


— 
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cels ought- to be ſhewn in certainty. Beſides, that by pleading, 
that the wife was indowed of a third part of the ſix acres, where- 
by the: was ſeiſed for life, the reverſion to the defendant ; he ad- 
mits himſelf to have the reverſion of a third part of a fourth part 
of the fix acres: mote than he has pleaded; and therefore he will be 
N charged of his own eſtate. Plowd. 440. the caſe of Davie v. 
W. Jones 68. Pepys, that if the heir does not conſeis the action, and ſhew the 
Poph. 155. certainty of aſets that he hath by deſcent, but pleads vient per 
diuſcent, or judgment is given by default, nil dicit, or confeſſion, 
or upon any other ground or matter whatſoever, without conſeſ- 
the afets and the certainty of them; execution ſhall iſſue 
againſt his body, lands, and goods, as if it had been given upon 
Dier 344. b. his owt bond; which reſolution has always been held law. Meor 
3 Leon. 64. g22, Cre. Eliz. 693. 2 Leon. 11. in point. And in fuch caſe 
1 the court cannot give a ſpecial judgment, unleſs the plaintiff aſſents 
pl. 302. to it, and then they may. 2 Rall. Abr. 71. If in this caſe a 
3 263. ſpecial judgment ſhould be given for the aſſets confeſſed, that 
7% would be, to allow the plea to be good, which is bad, uz. that 
| the defendant has a reverſion expectant _ an eſtate for life, 
where it appears that he hath not. Therefore ſince the heir has 
attempted to delay the plaintiffs of the recovery of their debt by a 
falſe and ill plea ; he has prejudiced himſelf, in attempting to pre- 
judice others. If in this caſe the defendant had pleaded, that he 
had but a reverſion expectant upon an eſtate for life, and the plain- 
tiffs had replied, that the tenant for life was dead, and upon iflue 
joined it had been found for the plaintiffs ; they would have had a 
general judgment. Now here it is the ſame thing, ſince it appears 
by his plea, that it is falſe. And therefore a general judgment 
moſt be entred againſt him, which was done — See 
t Keb. 156. Cudmore v. Lewis. 


/ Topham ver/. Tollier. 


S. C. 2 Salk. F'EBT upon bond againſt the defendant as adminiſtrator, &c, 
TAP 0 all The defendant pleaded a releaſe by the plaintiff; which upon 
his right tothe yer appeared to be thus, vig. the plaintiff, reciting that there 
e ag; were ſeveral controverſies between the defendant and him about a 
leaſe a debt. legacy, and the right of adminiſtration to the inteſtate, by the 
See 11 Mod. ſajd deed releaſed to the defendant all his right, title, intereſt, 
2 pl- 13 claim and demand, in and to the perſonal eſtate of the inteſtate. 
12 Caſe Upon which the plaintiff demurred. And it was urged by Mr. 
0 Grove and Mr. Peere Williams for the defendant, that this bond 
is, . was diſcharged by this releaſe. And they cited Yelvert. 214. 
Cro. El. 897. Bridges v Eynon. Sed non allocatur. For per Holt chief juſtice 
Lu». 249 there is a difference between a rcleaſe of all demands to . 


iLev 99.272. 
2 Lev. 210. i - . 
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of the obligor or adminiſtrator, which is the caſe in Yelverton, and 
a releaſe of all demands to the perſonal eſtate of the obligor or 
adminiſtrator, as the caſe at bar 1s. Such releaſt will not di chage 
the bond, as the other. may, becauſe the bond does not give any 


right or demand upon the perfotial eſtate, &c. until jullgment and 
rote ſaed. And upon 4 fleri facias the goods on 570 ita, - a 
though upon extent they may be delivered to fy nit „ 
caſe of a releaſe by the cohuſee of a ſtatute, of all fix right to © EE 2 


fand, is à ſttonget caſe; where it is held, that ſuch a releaſ doe 
not prevent an extent; and yet the ſtatute binds the land wank 
any alienation. See 2 Lev. 214. Morris v. Wilford. 


e y Sis, 
T 23 , 
+ 
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EBT upon bond. The defendant pleaded, that he deliver- ; 
ND ed it as an eſcrow to FJ. S. to be delivered to the plaintiff — pen 
upon conditions to be performed by the plaintiff, which were not crow ought to 
performed; et hoc paratus eft verificare. The plaintiff demurred _— to 
ſpecially, and ſhewed for cauſe, that this ought- to concluſe 
to the country. And no appearing for tho defendant, judg- . 5 
ment was given for the plaintiff. rh | 


+ Vanhatton ver. Morſe. | 13 
Pafeh. r Ann. Rot. 124 


Nuebitatus afſumpſit for money for goods ſold by the plaintiff 4% 217. 
I to the defendant; The defendant pleaded: payment. The plain- 4 
tiff demurred ſpecially, and ſhewed for cauſe of demurrer, that the picuged 


4 
plea amounted to the general iſſue. Sed non allotatur. For per <unpft. "But 
curiam, it admits at one time a good cauſe of action in the b, don 
ae and excuſes it by f ex poſt facto, and therefore whether this 
is and honeſt and good plea. d judgment entred for the vod be 4 
ee ee | P ä Magment ntred 1 


this tin e, be- 
\ any 
8 may be given in evidence that the plaintiff s cauſe of er 
— 8¹ ny deftroys the plaintiff 


10h upon vn uf, and payment 


M Slipper. 


OI , 
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Slipper ver/, Maſon. C. B. 

8. C. Lutw, H E plaintiff obtained ſentence againſt Te S. for 210 J. in FN 

; HTO - Spiritual Court for non-payment of tithes, beſides his expen- 


121. p.7. cs of ſuit. and for not obeying the ſentence J. S. was excommu- 
Eſcape lies a- nicate, and arreſted upon an excommunicato capiendo, and being in 
ft a heriff cuſtody of the defendant then ſheriff of the county, he permitted 
letting a ö * ; 2 "$57 Pe ; 

wan go st him to 8 Upon which the plaintiff brought a ſpecial action 
large beivs upon his caſe againſt the defendant for-this eſcape. And upon not. 
bee guilty pleaded, the plaintiff recovered a verdict for the 2 10 J. Af- 
cato capiende. terwards it was ſeveral times moved in C. B. in arreſt of judgment, 
6 Mod. 78. that this ation would not lie againſt the defendant. But it was 
adjudged oh pete by all the judges of the Common Pleas, vis. 

Sir Thomas Trevor chief juſtice, Nevill, Powell, and Blencowe ju- 

ſtices, that the action well lay, Thur/day the eighteenth of June, 

as ſerjeant Jenner told me. And the court relied much upon the 

caſe, where it is held, that caſe lies againſt the ſheriff, for ſuffer- 

ing a man to eſcape, being arreſted upon a capias utlagatum after 

outlawry upon meſne peoceſs. | 


Smith ver/. Walker and Nois. 


88 Eplevin for taking of cattle at a place called 4. The defen- 
plevin for the dants pleaded, that they took them at a place called B. ab/que 
838 hoc that they took them at 4. The plaintiff confeſſed it. And 
confeſſes the thereupon Mr. Eyre for the defendants moved to have coſts ; and 
plea in abate- he cited Cro. Elix. 329. Hoſlop v. Chaplin, Cro. Jac. 20. 
dee be Samuel v. Hoder. Cro Car. 497. James b. Tutney. Intr. Trin. 
11 Car. 1. Rot. 753. That the defendants in replevin after judg- 

ment for them upon demurrer ſhall have coſts. And after ſeveral 

motions it was reſolved per curiam, that the defendants in this caſe 

uaere, for it could not have coſts, becauſe the plaintiff was not barred from 
apt tare having another replevin, and driven to his writ of ſecond delive- 
whica defend- rance ; but nowithſtanding this confeſſion and the abatement of 
auc mall have this writ he may have a new replevin. But otherwiſe it had been, 
* if he had been barred from having another writ of replevin by 
this priſal en auter lieu. And if iſſue had been joined upon the 

lace of the taking, and found for the defendants, they would have 


ad coſts. And coſts were denied by the whole court. 


| 1 Camell 


PF 
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Camell ver/. Clavering. Exchequer. 


N ejectment was brought in the Exchequr de minutit decimit. Ejed ment lies 
And upon not guilty pleaded, verdict for the plaintiff, And « i 4 
Mr. Cbeſbyre about five or fix years ago moved in arreſtof judgment, Ci Cu. 
that an ejectment would not lie for ſmall tithes. 1. Becauſe eggs 30. 
are ſmall tithes; and it is abſurd to ſay, that an ejectment would Mar. 32. 
lie of an egg. 2. Becauſe the ſheriff does not know of what he is 
to deliver poſſeſſion, upon a babere faciar poſſeſſionem, Sed non all;- 
catur. Becauſe it has been adjudged, that an ejectment lies of wool, 
being tithe, and by the ſame reaſon for an egg. And therefore by 
all the barons judgment was given for the plaintiff. 11 C. 25. 
Ex relatione mri Cbeſbyre. | 42 


Tune 17. Wedneſday. 
LT chief juſtice declared, that all the judgesof this court had 8 | 


made a rule, that no reference whatſoever of any cauſe depend- wil po- 
ing in this court ſhould ſtay the proceedings of this court; unleſs edis of 


it, was expreſſed in the rule of reference, to be agreed, that all pro- 11 is mat 
_ Feedingsin this court ſhould ſtay. 


ter of practice, 
and is gene- 
rally deter- 


Pentrye wver/. Trippett. Ace 4. 


2 


O a ſeire Van. upon a recognizance of bail the defendant de- In {ire facies 
murred ſpecially, and ſhewed cauſe ; becauſe neither the term Jn ea g 
nor the year, when the judgment was given againſt the principal, 9 no: hen 
was ſhewn in the declaration. But judgment was given for the the term nor 
plaintiff, becauſe it is the courſe of the King's Bench not to ſhew d= 7" *f 


the jad | 
them. Contra of the Common Pleas. 3 
| incl 
This ſeems bad practice in B. R. and quaere, whether B. R. does now agree 2 


with the C B, 
Dowler ver/. Keite. 


43 HE defendant was taken into cuſtody by the officers of the 8 C. « Salk. 
court of admiralty by way of execution, being condemned Vn - 
by ſentence there. And intending to procure his liberty, he per- 


not be turned 
ſwades the plaintiff to ſue a habeas corpus ad reſpondendum out of ober 10 the 


this court, to the intent that he ſhould be turned over to the Mar- 2 3 
ſhalſea, he being in fact indebted to the plaintiff. And he being upon « l, 
brought into court, Mr. Salteld for the plaintiff moved, that the 7 <4 e- 


defendant might be committed to the Marſbalſes, And he urged, tit, ies 


1. That be depening 
1 agi:olt aim. 
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5 Wil ſon, 
248. 


* * 


1. That if it were denied, there would be a failure of juſtice, be- 
cauſe the ſheriff could not arreſt and take the defendant out of the 


admiralty priſon ; that this court would not permit a failure of ju- 


* 


ſtice. And he cited 2 I,., 23. 4 Inſt. 71. #, Jones 380, 2. That 
a perſon; may be charged in cuſtody of the marſhal with the ſentence 
of another court, which this court cannot execute z as a man com- 
mitted by changery upon à decree there may be turned oyer to the 
marſhal of the King's Bench upan 4 habeas corpus. 3 Rall Abr. 6g, 


Dr. Watſon's 
caſe, | 


Inft. 290. Hardr. 476. & d non Allocatur. Fos though upon a 
—— corpus ad ſuliicien dum this court upon a charge of treaſon ar 
felopy would have turned the defendant over to the marſhal ; or. 
if a bill had been filed againſt him, ſo that he had been in euſtedy 
of the marſhal hefore ; hut yet in this: cale the court cannot do it, 
becauſe there is no plea in this court at this time depending againſt. 
him; and it cannot be, becauſe he is not n cuſtodia mai rejcalli, 
And he was remanded by the whole court. 


This ſame term Dr. 7. homas Watſon, formerly biſhop of Sr. 


David s, being arreſted upon an excommunicats capiends after an 


ox communication in the firitual court for non- t of coſts 
of the ſuit in which he was condemned, was rought into the 
King's bench upon a habeas corpus: ad neſpondendum J. S. de plucito 


debiti, &c. and upon motion by the council of F. S. that he might 
be committed to the Mar/haljea, he was remanded, becauſe no ſuit 


Inciftment - 
does not lie 
for. entertain · 
ing vagrants. 
See Burn's. 
Juſtice, title. 
Vagrant. 


was depending here againit him, the bill of Mzdgle/ex not being re- 
turnable till next term. = 


Regina ven Langiecx. 

3 the BR, +. ' 

N indictment found! againſt the defendant, for having enter- 
A tained. two. idle and vagrant perſons in his houſe; knowing 
them to be ſuch, was removed into this court by centianars. AnÞ 
upon demyrrer, to it, by the defgndant, judgment was. given for the 
defendant, and his recogni ance diſcharged. 1. Becauſe it was not 
ſaid, that they were vagrants at the time of the entertainment by 


the defendant. 2. Becauſe the entertainment of them, vi. the 
giving them meat, drink and lodging, is not any offence within 


39: Et caps 4+ 


Brown 


» 
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Je&ment. Upon a. ſpecial verdiet the caſe in effect was thus, 8. C. 184 

The defendant Mugg had a benefice with cure of ſouls, of (cum - 
8.]. per annum, to which he was preſented by J. S. and he was trordinary of 
inſtituted and inducted. Then Mugg was made chaplain extraor- the Eing cg 
dinary to the King, and was preſented by the King to another be- enehe Ge. 
nefice with cure of ſouls, of 8 J. per annum, and he was inſti- 2 Brown. 45- 
tuted and inducted to it. Upon which the King preſented the 2 . 4+ 
leſſor of the plaintiff to the former benefice as by lapſe. And it Rob. oz. 
was adjudged after ſeveral arguments at the bar, that the plaintiff 
ought to have judgment, becauſe by the acceptance of the ſecond 

benefice the former benefice became void ; a chaplain extraordinary 
of the King not having privilege to retain two benefices, with cure 


of ſouls, above 8 J. per annum value, without a diſpenſation, And 
judgment was given for the plaintiff, 


Regina ver /. Moore a or kill 
| wa 
ConviQton againſt the defendant for killing deer was removed cds. 
into this court by certiorari, and was quaſhed, becauſe it ſaid 5 Geo. 1. 
only that he killed deer in guodam laco where they had been uſually 2% C0651 
kept, and did not ſay incloſed. | &. Fc 
9 I, 


| S. 12, 
N 
Holman ver/. Burrow, 


ff © HE plaintiff brought an action of covenant againſt the de- g. C. 2 Salk 
fendant upon an indenture of charter-party, which he al- * 
ledged in his declaration was made the twenty-ſixth of Auguſt 2 
13 Will. 3. The defendant prayed oyer of the deed; which being 22457 
granted, it was entered in baec verba : This indenture, &c. made, Cc. Oro. Jae. 261. 
the ſix and twentieth of Augu# 1701. And then he pleaded in n 
abatement of the bill this varience in the date of the deed pleaded, 

and of that ſhewn upon the oyer, The plaintiff demurred. And 

ſerjeant Hall for the plaintiff urgued, that this was not a material 

variance, becauſe the year 1701 was the thirteenth of William z. 

And the court agreed, that though it was not ſaid in the deed anno 

domint 1701, yet they would intend 1701. to be the year of our 

Lord 1701, But Half ſaid, that the plaintiff, by his profert in 

curia, cujus datus eft eiſdem die et anno, had confined himſelf to 

the deed dated the thirteenth of William 3. but the deed produced 

not being ſo, ene And he inclined for the 


defendant. 


„„ 
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defendant. Sed adjournatur. See afterwards. Judgment for the 
plaintiff, quod defendens reſpondeat ulterius, . - | 


Taylor wer/. dui 


N . 


Tower, ere TT was ruled by Holt chief juſtice, upon a trial at ni privs at 

Pp. 58. Hertford, 4 Aug. 1 Ann. reg. that if goods be delivered to a 

46 cirtler, and he does not deliver them according to the direction 

| iven him; upon demand of the goods from him, and refuſal by 

'bita tv deliver them, trover lies againſt him; or an action upon 

the cafe lies againſt him upon the cuſtom.” But if the goods be 

| delivered to a fervant of the carrier, or to his e -keeper, 

= and 175 are not delivered, Sc. an action of trover does not lie 
| apainſt the carrier, Sc. without an actual converfion by him. 


Regina ver,. Sir John Bucknall. 


8. c. 1 Salk. N information was exhibited againſt the defendant, for that, 
355 90 that he and all the lords of the manor of D. have time where- 
7 Mei?” of, Sc. been obliged to repair a bridge, &c, which was out of re- 


Preſcription pair, Cc. Upon not guilty pleaded, and trial before Holt chief 
bride. Juſtice at nf privs at Hertford, Summer aſſizes 1 Ann. reg. it was 
6 Mod. 150, held by him, that a preſcription, that the lords of the manor ought 
9 to repair the bridge, without ſaying ratrone tenurae, or ration 
15 77. terrae, was good; becauſe (by him) the manor may have been 
| granted to be held by the ſervice of repairing of this bridge before 
the ſtatute of Quia emptores terrarum; or the King may make ſuch 
a grant at this day, he not being bound by the ſaid ſtatute. And 
in pleading one may ſay, that he is obliged as lord of the manor. 
But indeed it is by reaſon of the demeſnes of the manor, and there, 
fore if part of the demeſnes be granted to F. S. he will be obliged 
to contribute to the repairs: but the information or indictment may 
be againſt any of them; and though it appear upon the evidence, 
that another is obliged alſo, yet the defendant muſt be convicted. 
And ſo the defendant was convict in this caſe; though he proved 
upon the evidence, that others were obliged to repair as well as 
himſelf, See after 804 ak 


© _ - Sands and Taſh verſe Ledger. 


At nifi pries, T the Summer aflizes 21 Faly 1 Am. 1702, at JEM Tus at 

Variance. Kingfton, before Holt chief juſtice, the caſe nin fot In 
debt for rent the plaintiffs declared, that Nobert Hatton, being ſeiſed 
ene L | in 


— 


— 
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in fee of the lands out of which, Cc. the twenty-eighth of OZo- 
Ber 1684. by indenture between himſelf for the firſt part, Villiam 
Lambert eſquire of the ſecond part, the plaintiffs Saudt and 7/5 
of the third part, and Mary fiſter of Mr. Lambert, the intended 
wife of Hatton, of the fourth part, covenanted for himſelf &c. 
that he, the ſame Michaelmas term, ſhould levy a fine of the 
lands out of which, &c. to the uſe of himſelf for life, and 
after his death to the uſe of Sandi 89d-Tg/hh for twenty-gne years, 
remainder to Thomas Hatton in tail, Cc. with power reſerved to 
Rabert Hatton at any time during his life to make leaſes of the 
lands out of which, &c. for twenty-one. years, Cc, that the fine 
was levied accordingly ; and that afterwards, iz — 1700. 
Robert Hatton made a leaſe to the defendant by indenture rendering 
rent 15 J. ger annum; that Robert Hatton was dead, and ſo the 
rent belonged to the plaintiffs ; and for the arrears of one year this 
action was brought. Upon nil debet pleaded, and iflue joined 
upon it, the plaintiffs at the trial gave in evidence this deed of 
ſettlement and fine. And upon reading the deed the power appeared 
to be, to make ſeaſes for twenty-one years in PR not in re- 
verſion, rendering the ancient tent, and not diſpuniſhable of waſte, 
And Holt chief juſtice ſeemed to be clear of opinion, that this was 
a material variance. For it was neceſſary to ſhew the power to 
intitle the plaintiffs to this rent; otherwiſe gent reſerved by tenagt 
for life could not come to them in remainder; and this power 
ſhewu in evidence js nat that of which they bave declaręd * 
cauſe this is a ſpecial power, the other general, But Holr 4 
juſtice ſaid, that he would ſee the nature of the defendant's defence. 
Upon which the defendant gave in evidence a leaſe of the ſame 
lands made hy Robery Hatton in 1693 40 and Mr. Lembers 
for twenty-one years, if he and J. S. ſhould ſo long live, 


Holt chief juſtice held, that by this leaſe che power was ſuſpended 
for the time of the leaſe; but that being expired, he inclined, ahat 
the ſecond leaſe Was good. Note, J. F. was alſo dend. Then 
Mr. Raymond ſaw a variance between the leaſe ſhewn io the decla- 
ration, and that ſhe wu ia evidence. vix. the declaration. was of @ 
leaſe rendering 16 J. per annum rent, and {his produced in evidenot 
was rendering 15. per annum rent and thuce forels. Upon which 


Mich. 


Power ſuſ- 
And — 


„„ ; | 
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Memorandum, That the firſt day of this term 
William Jennings e/qwire of the Middle Tem- 
ple tool his place in Chancery as one of the 
Queens council within the bar, being ſworn 


Before. 


„„ — . ĩ — 


| Holman verſ. Burrow. 


S. C. 2 Salk Ovenant. The plaintiff declared upon an indenture - of 
658. charter-party cujus datus fuit * ſexto die Auguſti 
We | Id ecimo tertio anno regni Willielmi tertii nuper regis, &c. 
Vide 41 Ed. This declaration was delivered of Hilary term 13 Will. 3. 


3+ 33. The defendant in Eaſter term following pleaded in abatment. 
And by reaſon of the death of the King, and of the adjournment 

of Eaſter term from quindena Paſchae until tres Paſchae, the entry 

upon the record by the advice of all the practicers, and by the 
approbation of the chief juſtice, was thus, vis. Et (qua ante 

em Mercurii proxime poſt quindenam Paſchae ultimo practeritum 

Plea plesded uſque quem diem praedidtus Thomas Burrow ſaluis fibi omnibus et 
after adjourn- omni modus exceptionibus quoad billam praediflam habuit licentiam ad 
3 billam praedictam inter loguendi et tunc ad reſpondendum, &c. co- 
and death of ram dicto nuper domino rege apud Heftmonafterium, diftus dominus 
de King. rer Millielmus tertius diem ſuum claufit extremum et ante eundem 
diem loqueia praedicta adjournata fuit per breve dominae Annae 
nunc reginae a4 de communi adjcurnamento coram eadem do- 
mina regina apud M eſi monaſterium uſque ad et in bunc diem ſcilicet 
a die Paſchae in tres ſeptimanas iſto eodem termino) modo ad bunc 
diem ſcilicet a praedicto die Paſchae in tres ſeptimanas coram do- 
mina regina apud Meſtmonaſterium venit tam praedictus Benjaminus 
Holman per attornatum ſuum praedictum quam praedictus Thomas 
5 3 Bur re 
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Burrow per Joannem Bernard attornatum ſuum, Et idem Thomas 

defendit vim et injuriam quando, Fc. And he prayed cyer of the 

ſaid indenture, which was entred in baec verba, This indenture 

made the twenty-ſixth of Auguſt 1701, and does not ſay anno do- 

mini, &c. And then he pleaded a variance between the indenture- 

in the declaration, and that ſhewn upon oyer, viz. he declared 

upon an indenture made the twenty-ſixth of Auguft 13 Will. 3. 
and this ſhewn upon the oyer is dated the twenty-ſixth of Auguft 

1701. The plaintiff demurred. And laſt term to maintain this 

plea Mr. Raymond urged, that the indenture not being ſaid to be 

made anno domini, the court cannot underſtand, what it meant by 

1701 in figures. Sed non allocatur. For the court underſtands - : 

well enough, that the indenture meant by it the year of our Lord, , 

Then he urged, that although the twenty-fixth of Auguſt 15 Will. 3. 

and the twenty-ſixth of Augu/# 1701. were the tame day, and 

that notwitſtanding the court took notice of the year of the reign 

of every King, in what year of our Lord it happened; yet the 

aintiff by his cujus datus had confined himſelf to the very date 

in his declaration, and therefore that this was à variance. And 

Holt chief juſtice ſeemed then to be of the ſame opinion, and it 

was adjourned. But afterwards in this term he and all the other 

Judges held, that the twenty-ſixth- of Auguſt 13 Mill. 3. and the 

twenty-ſixth of Augu/# 1701. were the ſame day; and therefore 

they awarded, that the defendant ſhould anſwer over. See Cro.' 

Fac. 261. , Dobſon v. Keyes. Paſch. 10 Will. 3. B. R. Cromwell 

v. Grumſden, ante 335. „ %%„ł%ů M4» #0 


Stanian verſ. Davies. 
Intr. Hill. 13 Will. 3. B. R. Rot. 199. 


RR OR, upon a judgment againſt Davies in the court of the 

Mar ſbalſea in an action brought againſt him there by cFraman, 8. C. 1 Sax. 
in which the plaintiff Sranian declared, quod cum idem the plain- 54. 
tiff primo Octobris 13 Vill. 3. apud parochiam ſanfti Martini in * 
campis in comitatu Middleſex ac infra. juriſdictianem bujus' curiat 2 —4 
(viz, the Marſbalſea), Ge. praeditius Griffith Davies the defendant for projoticing 
adtunc necnon dieu antea et poflea quoddam commune boſpitium voca- u borſe leſt 
tum the Red Lion apud parochiam praediftum et infra comitatum — Ta 
et juriſdictionem praedifios exiflens tenuit et cuſtadivit, et proces __ 
ditus the plaintiff quoſdam ſpadones ipfins the plaintiff prerii u. bes. 7. 
ginti librarum in flabulis praedicti the defendant infra hboſpitium 
praedictum ſub cuſtodia praedicti the defendant ad pabulandes er 
Jalvo cuſtodiendes et eidem the plaintiff cum inde poſtes reguiſitus 
effet redeliberandos pro Ra” pretio inde per ipſum the plain- 
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tiff idem the defendant ſolvendo poſuit. [Then there was an- 
other count upon the general cuſtom of innkeepers. Praedictis 
tamen the defendant intending to defraud. &c. the plaintiff poflea 
ſcilicet eiſdem die anno et loco ſpadones praeditios adtunc et ibidem 
tam negligenter et improvide cuſtodivit quod ſpadones illi ob defedum 
curae et cuftodie of the defendant adeo vebementor et graviter equi- 
tali fuerunt et tam graves ictus verbera et contufiones receperant et 
ſuſtulerant, quod ſpadones illi deteriorati et totaliter ſpoliati fuerunt 
et nullius uſus feu valuris devenerunt et eidem the plaintiff ulterius 
deſervire non potuerunt, et eidem the plaintiff divers ſums of money 
in et circa curationem ſpadonum praedifiorum expendere et erogare 
coatius fuit, ad damnum 201. Upon not guilty pleaded, verdict 
was given for the plaintiff upon the firſt count, and 51. da- 
mages; and as to the ſecond count the verdict was for the de- 
fendant. And judgment for the plaintift. And error brought in 
this'court, and general errors were aſſigned. And for the plain- 
tiff in error Mr. Raymond argued, that the judgment was erro- 
neous. I. Becauſe the declaration was ill; for it cannot be pre- 
tended, that this action is maintainable upon the common m 
concerning inkeepers, becauſe it is not ſhewn, that the plaintiff 
was a gueſt : then it is the premium to be given to the defendant” 
for the maintaining of theſe horſes, which alone can maintain the 
action; but then it ought to be ſhewn in the declaration, that 
the defendant agreed to maintain and keep the horſes for a pre- 
wium ; which is not done here, and therefore the declaration is 
ill, Sed nen allecatur. For fince it appears by the declaration, 
that the horſe was delivered to the defendant himſelf, to be kept, 
Sc. for a reaſonable price to be paid to the defendant by the 
plaintiff, one cannot intend, but that the defendant agreed to it. 
Cauſe of an Then be aſſigned another error, that it does not appear, that the 
action brought cauſe of action aroſe within the juriſdiftion of to Mar ſhalſea 
ee court; for though it is ſaid, that the defendant adtunc et ibidem 
appear to ariſe hegligently kept the horſe, yet it is not ſaid, that he was rid and 
there. - abuſed adtunc et ibidem. Now the damages, which the plaintiff 
ſuſtains by the riding of the horſe, are the ground of this action, 
and not the negligence of the. defendant in keeping him. And 
in caſe of inferior courts nothing is ever intended to ariſe within 
the juriſdiction, unleſs it is expreſoly averred to do fo, 1 Saum. 
3. Peacock v. Bell and Kendall, T. Tones 103. 3 Keb. 67%. 


* 


5 v. Holland, 1 Ventr. 28. Berkley v. Paime. 1 Fenty. 2. 
in the caſe of Heeley v. Ward. T. Jones 230. Wallis v. Squire. 
1 Sid. 95. Raym. 63. Littlebury u. Wright, caſe for calling the 
plaintiff whore, laid to be within the. juriſdiction of the court, 
per quod ſhe loſt her marriage, and does not aver that to have 
been within the juriſdiction of the court: judgment for the pla- 
tiff in the Palace court, and upon error reverſed, becauſe the loſs 


of the marriage, which was the ground of the action, and wit! 
which it would not lie, was not alledged to be within the juriſ- 


diction of the court. 1 Roll. Abr. 545. pl, 3, Tore v. Starie. C vo. 
Car. 57 1. V. Jones 451. 


E contra it was argued by Mr. Vard for the defendant in error, 
that the negligence of the defendant is the original cauſe of the 
action. And for that he cited Raft, Entr. 2. Regiſt. 106. And 
that the riding, Cc. were only aggravation of damages, and not 5 
the gift of the action; and then though it was done in another ar 
— out of the juriſdiction of the court, yet the {aid court may 

we joriſdiction of it. And for that he relied upon the caſe in 
Cro. Car. 570. Treland v. Bleckwell, | 


But Powell, Powys, and Gould juſtices, were of opinion for the 
plaintiff ia error, that the riding, Ge. was the cauſe of action, 
without which it would not lie; and therefore it ought to have 
been averred to ariſe within the juriſdiction of the court. And 
Powell juſtice ſaid, it was impoſſible for the defendant, to main-: 
tain his judgment. But upon the importanity of Mr. Ward it was 
adjourned, abſente Holt chief juſtice. And afterwards Mich. 3. 


] 3. 
adjudged, that the judgment ſhould be afficmed, mutata opintone 
of the three judges. | 


Finn ver/. Hutchinſon. 


PON a reference to the maſter, to examine the regularity 4 man in ca- 

of obtaining a judgment againſt the defendant ; the maſter p32, 
reported, that the defendant was in priſon in the gaol of the town may give « 
of Newcaſtle at the ſuit of J. N. and during his confinement warrant of ut» + 
there, he at the requeſt of the plaintiff, but voluntarily, gave a ef fl deen, 
warrant of attorney to the plaintiff, to enter judgment againſt him though his 


in the King's Bench, for a debt owi bim to the plaintiff ; n e 

but at the time of the delivery of —_— of pie the de- — — 

fendant's attorney was not preſent. And whether this were cauſe, bold that (ome 
to ſet aſide the judgment entred up on the ſaid warrant, after exe- ge mg 

cution executed upon it a year before, was the queſtion, And, | 

per curiam, the defendant not being then in priſon at the plaintiff's. 

ſuit, might very well give ſuch warrant in the abſence of bis own 

attorney, For the reaſon of the rule, that the attorney of the de- 

fendant being under. confinement, ſhall be preſent, when he gives 

a warrant to confeſs. judgment, is to avoid all practices on the part 

of the plaintiff, and to ſee that it is done without dureſs. of im- 

priſonment. But the ſaid cauſe fails here, where the defendant is 


not in ptiſom at the plaintiff's ſuit, nor abuſed by any artifice ar 
; | y 


— 


Ar 2 


Mich. Term 1 Annae reginae. „ 


Original order 
at the ſeſſions, 


that church; 
wardens 


ſhould make 


a pound rate, 
and aſſeſs ſuch 


lands, 


I Keb. 685. 


— 


by him. And therefore the whole court held the judgment well 
given, and diſcharged the rule of reference. Mr. Lechmere council 
with the defendant, Mr. Raymond with the plaintiff, | 


Regina verſe inhabitantes Abberford Eaſt. 
Mich. 12 Will, 3. n. 8. A 


N original order made at the general quarter · ſeſſions for the 
Weſt Riding of Norkſhire (whereof the tenor was thus, viz. 

It is ordered that the churchwardens and. overſeers of the poor of 
the pariſh of Abberford do make an aſſeſſment to the church and 
poor by a pound rate, and in the ſaid aſſeſſment do aſſeſs Grayſlon- 
field lands and all other lands within the ſaid conſtabulary to the 
uſe aforeſaid equally by a pound rate) was removed with other or- 
ders in B. R. upon a certiorari, And Mr. Raymond moved to 


quaſh this order, becauſe the juſtices have not any juriſdiction to 


make ſuch original order at the quarter- ſeſſions, though it had been 


C2: 
678, 679. 
Farreſ. 7 I, 


- Low, 351. 


Mod. 

ier 146, - 
Covenant 
brought by 
the aſſigt ee 
of the rever- 
ſion ag inſt 
the aſſignee 
of the term 
for non pay- 
ment of rent. 


make it good. 


2 Salk, 


otherwiſe if it had come before them by appeal. And a day was 
given to hear council of both ſides. At which day no body ap- 
png to maintain the order, he moved to quaſh it the next day. 

hich was granted by Powell, Powys and Gould juſtices, abſente 
Holt chief juſtice, Powell juſtice ſaying, that it was impoſſible to 


Shortridge verſ. Lamplugh. 
Intr. Trin. 12 . B. R. Nat. 45 
Micb. 10, Mill 3. C. B. | Rot. 650. | f 


E RR OR upon a judgment given in C. B. in an action of cove- 
nant brought by Thomas: Lamplugb againſt Elizabeth Shiers, 
The plaintiff declared, that Thomas Aſhby being ſeiſed in fee of a 
piece of ground in We/iminſier, the eleventh of May 3 Will. & Mar. 
by indenture then bearing date demiſed it to Jobn Griffith tor ſixty 
one years, rendering a pepper-corn rent for the firſt year, and 100/, 
per annum for the ſixty years enſuing ; in which indenture Grrj 

covenanted for himſelf, his heirs and afligns, to pay the ſaid rent, 
and to maintain the houſes agreed to be built upon the ſaid ground 
in good repair ; that Thomas Aſhby by indenture dated the twenty- 
eighth day of September 3 Will. & Mar. in conſideration of ' 58, 
bargained and fold the premiſſes to Sir Philip Medows and others for 


one year; and that the ſaid Thomas Aſbby by indenture dated the 


3 twenty 
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twenty-ninth of September following releaſed and · confirmed the faid 
premiſes to the ſuid Sir Philip Meadows and the others in ſee; by 


virtue of which indentures of bargain and ſale and releaſe, and by 


virtue of the ſtatute of Henry 8. for-transferring uſes into poſſeſſion, 
they were ſeiſed of the reverſion in fee; then he ſhews a leaſe and 
releaſe from Sir Philip Meadows and the other grantees to Lamplug 
in the ſame manner as he had pleaded the former leaſe and releaſe; 
then he ſhews that the intereſt of Griffin came by aſſigument the 
twenty-firſt of May 4 Will. & Mar. to Elizabeth Sbiers; and then 
he aſſigns a breach in non-payment of rent due for five years and 
a half, and in default of repairs. The defendant demurred to this 
declaration, and ſhewed for cauſe, that the declaration eff duplex 
et caret forma. And after argument, judgment was pronounced 
in C. B. for the plaintiff, and a writ of inquiry was awarded, and 
damages given 76v J. and then final judgment was entered for.the 
-plaintiff, Upon which Elizabeth Shiers the defendant brought a 
-writ of error; and pending it, ſhe died. And Sbortridge as exe- 
cutor to Elizabeth Sbiers brought a writ of error -coram vobis reſidet, 
and aſſigned the general errors. And it was argued by Mr. Peere 


Milliams and Mr. Raymond at ſeveral days for the plaintiff in error, 


and by Mr. ſetjeant Darnall, Mr. Brogerick and Mr. Weld, for the 
defendant in error. And the council for the plaintiff argued, that 
the judgment was erroneous, and ought to be reverſed, becauſe the 
plaintiff had not intitled himſelf to his action of covenant z; for he 
makes title to it as grantee of the reverſion, and he has not intitled 
"himſelf well to the reverſion, becauſe he makes title to it by leaſe 
and releaſe, but he has not ſhewn, that the releaſe was made upon 
any conſideration, nor is there any uſe declared; the conſequence 
of which is, that although the eſtate in law paſſed by the releaſe 
from the releaſor to the-releaſee, yet the uſe remained in the re- 
leaſor, which drew back to it the eſtate in law again; and ſo the 
reverſion .continues, notwithſtanding any thing that appears to the 
contrary, in "Thomas Aſhby and his heirs; and therefore that the 
plaintiff could not maintain this action. And they argued, that 
although at common law he who had the eſtate in the land had 
alſo all that one could have there, uſes not being then invented 
(for they were afterwards invented by the men of religion, after all 
other attempts had been fruſtrated, to avoid the ſtatutes of mort- 
main, Mag. Chart. cap. 36. 7 Edw. 1. de religiofis, Weſt. 2. cap. 32. 
as appears by 2 Leon. 14. Brent's caſe, 2 I. 75. and in the time 
of the wars between the houſes of Lancaſter and ork they were 
encouraged for the mutual convenience of both parties, in the pre- 
'venting 'of eſcheats and forfeitures): nevertheleſs, after that they 
were invented, and that feoffments to uſes were become a fort of 
common conveyance (which happened in the reigns 'of Henry 6. 
and Edward 4. as appears by the ” ati the eſtate in the ſand, 
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and the uſe of it, were regarded as diſtinct things: and then a man 
might have conveyed the eſtate. to another, and retained the uſe to 
himſelf; or might have paſſed the eſtate to A. and the ule to B. 
or might have granted the uſe, and retained the eſtate to himſelf; 
but the conveyance of the eſtate in the land did not convey the uſe, 
voleſs a good conſideration was mentioned in the conveyance; or 
that the intent of the parties appeared, that the uſe ſhould paſs, as 
well as the eſtate. Therefoze before the ſtatute of 27 Hen. 8. cap. 10, 
if A. made a ſeoffment, levied a fine, or fuffered a common teco- 
very, without a uſe declared, and without con ſideration, of lands, Sc. 
the feoffee, conuſee. and recoveror, ſtood ſeiſed of the ſaid lands to 
the uſe of A. Ihen ſince the ſtatute of Henry 8. the law as to thig 


matter is nat altered; for the ſaid ſtatute intended only to execute 


Averment by 
wirtute cujus, 
where ſuffi. 
cient, 


the uſe in tbe poſſeſſion, and by that ancans-to deſtroy the uſe ; but 
it did not intend to make any other thing paſs by the conveyance, 
than that which paſſed before. And thereſore the uſe, not paſſing. 
by the releaſe in this caſe, drew bac K to itſelf the eſtate paſſed by it; 
and the ſtatute executed it in poſſeſſion, And to prove, that a feoff- 
ment made without gonſideration or ule declared would at this day 
be to the ule of the feoffor, Dyer 146. 2 Roll. Abr. 781, F. Ca. 
Litt. 271, 23. were cited. The fame law of a fine, 2 Co. 58. 
Beckwith's:caſe, The ſame law of a recovery, Latch $2. Palm. 462. 
Argoll v. Cheyney, Now there is the ſame rcaſon, that the uſe 
ſhould not paſs by the releaſe without confideration or uſe declared, 
as for a ſeoffment, fine, or recovery. As to the precedents cited 
by the council for the defendant in error, where feoftments are 
pleaded without conſideration ſhewn, or uſe declared, Co. entr. 410, 
11. Herne 2 5. Winch entr. 1120. 2 Brown, entr. 152. Roebinf. 
entr. 468, releaſe pleaded. to leſſee for life without gonſideration or 
uſe ſhows. Co. entr. 69. Raft. 694, Sc. it was anſwered, that all 


4heſe books paſſed ſub ſilentio; but that one cannot ſhe w any caſe, 


Where jt was adjudged, that ſuch a releaſe would be to the uſe of the 
selcaſee ; and that there are books, where the pleading is, to ſhew 
the: conlideration ot uſe. 2 Saund 11, 277. 2 Fentr. 120, Ca. 
entr. 264, 229, 474. and the reaſgn of the law as aforeſaid is agree- 
able. As to the objection made by the defendant in error's council, 
that in this caſe it was ſufficiently averred, that this releaſe was to 
the uſe of the releaſe, becauſe it is ſaid, that virtute cujus he was 
ſeiſed, Sc. And for this Dyer 254. 6. Cro. Eliz. 678. Co. Car. 221. 
M. Jones 245. Cro. Ja. 549. 2 Roll, Rep. 466, 3 Co, 44. were 
cited where it is held, that an averment with virtute cyjus is ſuffi- 
cient, It was anſwered, that this was a concluſion without pre- 
miſſcs, or upon ptemiſſes that will not warrant ſuch a concluſion; 


and therefore. it will not avail. And as to the caſes cited, they were 
forthe. moſt part after verdict, which aids many deſects. Another 


objeQion urged by the council of the other ſide was, that this L's 
15 : | 
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Jeaſe enuted by way of enlargement for the leaſe for a year, and 
therefore would participate of the confideratian of it, and that the | 
leaſe and releaſe made but one conveyance. But to that it was an __—_ 2 52. 
ſwered, that the leaſe and releaſe made but one conveyance as to — 222 
the paffing of the fee; but that they were in truth diſtin con- 
weyances, and had different operations, the one by the ſtatute of 
27 Hen. B. the other by the common law. And as to what is 
ſaid, that the releaſe enures by way of enlargement of the eſtate of 
the leſſee; it is true, that it gives him a greater eſtate than he had 
before, but that notwithſtanding it deſtroyed the eſtate for years by 
merger; and it cannot participate of the conſideration contained in 
the leaſe, which is perfealy diſtiat. And the council for the 
plaintiff in error relied much upon the caſe in 3 Levins 233. Ea- 
wards v. Morgan, where in covenant brought by the aſſignee of 
the reverſion againſt the leſſee, judgment was ſtaid, becauſe the 
plaintiff did not make mention in his declaration to whoſe uſe the 
grant of the reverſion was, nor the conſideration of the grant; 
which caſe ſeems to be in point, Sed non allcatur. For per Holt If a releaſe be 
chief juſtice, before the ſtatute of 27 Hen. 8. cap. 10. ſuch pleading — 
as in this caſe had doubtleſs been good, and the ſtatute has not al- the cooßder- 
tered the way of pleading; but ſince the ſaid ſtatute, pleading of a tion of it, it 
feaffment, without ſhewing the aſe or the conſideration, with an 8 
averment virtute cujus &c. has been held good. Plowd. 478. And lese. 
the reaſon is, becauſe though no uſe or conſideration is ſhewn in 7 Mod. 7. 
pleading of the feoff.nent, it does not follow from thence, that 
ſuch feoffment will be to the uſe of the feoffor ; for that is matter 
of fact extrinſical from the deed, which might have been declared 
by parol before the ſtatute of 29 Car. 2, cap. 3. and now by wri- 
ting, though it be nota deed; and therefore if it was made to the 
uſe of the feoffor, it ought to be averred accordingly. But it would 
be hard, that the judges thould conſtrue ſuch a feoffment, or the 
releaſe in this caſe, to the uſe of the feoffor or releaſor, where it does 
not appear; but if they were made to ſuch uſe, it ought to be ſhewn 
on their fide; and until that be ſhewn, they muſt be intended to be 
made to the uſe of the feoffce and releaſee ; eſpecially ſince the ſta- 
tute of 27 Hen. 8. for now if a feoffment or releaſe ſhould not be 
intended to be to the uſe of the feoffee or releaſee, they would be 
vain and to no purpoſe; for according to the caſe Role v Oſborn, 
Heb. 20. he would have his old eſtate, and the warranty would 
remain; and if the lands were of the part of the mother, they con- 
tinue lo, And therefore the reaſon of ſuch feoffments and releaſes 
differs much from what they were beſote the 27 Hen. 8. for then 
there. might be ſome reaſon to continue the ule to remain in the 
teoffor, G becauſe notwithſtanding that, it was to ſome purpoſe, 
VS, to defraud the lord of his guardianſhip, or to conceal the te- 
nancy of the freehold, Cc. The caſe in Co. Lite, 23. is only, that 


where 


* 
. © 


eb. ed. 
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here a man makes a feoffment without valuable conſideration to 
divers particular uſes, ſo much of the uſe, as he makes no diſpoſition 
of, remains in him; and that is reaſonable, becauſe the reaſon of 
the making of the feoffment appears, viz. the raiſing of the parti- 
cular uſes. But in this caſe no reaſon of the making of the releaſe 
6. appears, if it was not to the uſe of the relaſce; and therefore it 
* | muſt be to the uſe of the releaſee, till the contrary appears. But 
4 | he agreed, that if particular uſes had been limited upon the releaſe, 
all the other uſes, that had not been limited, would be to the uſe 
of the releaſor, according to Co. Litt. 23. All the other judges 
agreed with Holt chief juſtice. And Gould juſtice ſaid, that in the 
caſe of Reynoldſon v. Blake, in C. B. Paſch. 9 Will. 3. [See 3 Salk. 
25. 40.] the grant of a rectory was pleaded without averment of 
the conſideration or uſe ; and adjudged, that it was well enough, 
the exception being taken by himſelf. Like the caſe of a confir- 
mation of a rent-ſervice to the tenant for life of-it, to hold to him 
and to his heirs; by this a fee paſſes to the tenant for life. Littlet. 
fe. 549. Vaugb. 44. f 89 
| 88 Another error was aſſigned in this, that the plaintiff in the ori- 
and ſale for a ginal action has declared, that he by virtue of the indentures of bar- 
year, and by gain and ſale and releaſe, and by virtue of the ſtatute of Henry 8. 
2 for transferring uſes into poſſeſſion, was ſeiſed, &c. whereas the 
the ſtatute of releaſe does not operate by virtue of the ſtatute of uſes, but by the 
_ 3 common law; and therefore it is informal at leaſt, and the defen- 
. dlaͤant has demurred ſpecially for want of form. Sed non allocatur. 
eben For though it is informal, yet the demurrer is general. For it is not 
caret . 
ferma only, enough to ſay, quod caret forma; but the particular want of form 
without ſhew- muſt be ſhewn, Want of a writ of inquiry was alſo aſſigned for 
dl error but upon diminution alledged, a writ of inquiry was returned. 
Variance, And Mr, Raymond aſſigned for error, 1. That the writ of inquiry 
could not be the writ of inquiry in this action, becauſethe writ of 
inquiry recited all the facts in the preſent tenſe, vrz. that the rent 
adbuc inſolutus exiſtit, and the tenements adbuc are out of repair; 
whereas the action of covenant is only for rent in arrear, and tene- 
ments not repaired, at the time of the original ſued : but this adbuc 
in the writ of inquiry refers to the time of the tee of the writ of 
inquiry. 2. The plaintiff ought to recover only for the damages 
that he hath ſuſtained at the time of the action brought; but here 
the jury upon the writ of inquiry have given damages that the 
Plaintiff ſuſtained after the bringing of the action, viz. until the 
writ of inquiry ſued, which is erroneous. 2. Saund. 169. Hambleton 
v. Vere; Hob. 189. Harbin v. Green; Trin. 9 Will. 4. B. R. Prince 
. Moulton. [Sce before, 248.] But it was anſwered by the chief 
Juſtice, 1. That the writ of inquiry recited the declaration in haet 
-werba, which was well enough. 2. That it was not like the caſes 


| cited, 
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cited, wh ere more damages were given than ought to have been 
given; becauſe the jury in this caſe ought to give ſo much in da- 
mages as would repair the tenements, and put them into ſuch con- 
dition as they ought to be in, and damages alſo for the rent; and * 
therefore if the tenements were become in a worſe condition ſince 8 
the action brought, they ought to give damages for them. And 

the judgment was affirmed by the whole court. 


8 


Watts verſſe 1 Roſewell. FE * 
Intr. Trin. 1 . B. R. Rot. 125. | 555 1 Salk. 
| Farr. 53,105. 


e defendant pleaded, that he deliver- 7 Mod. 105. 
Plowd. 66. b. 


not performed by him, Ec. et fic non eft factum; et hoc paratus eſt 310, 479- 


217. 


Note, That no judgment was entred upon the roll in the caſe 
of Manning v. Bucknall. And Mr. Lutwyche told me, that his 
father and ſerjeant Giraler (who were counſel in the ſaid caſe) 
remembered it, and faid, that judgment was given for the plain- 
tiff there afterwards, the court being upon the firſt motion of the 


 faid caſe of opinion as reported in 3 Keb. but afterwards chang- 
ing it, 


Intr. Trin. 1 Ann. B. R. Rot. 64. in\which Cheſbyre was counſel Tempel 


The ſame judgment the ſame r, Bedell & Tempeſt. Bedell v. 
for the plaintiff, and Raymond for the 


endant. 
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A man cannot 
be charged to that the defendant ought to pur the bridge, eo quod 2 nunc 
8 barely e et per diuerſos annos ultimo elapſos fuit diminus manerit de B. &c. 
es lord of the Upon not guilty pleaded, it was tried before Holt chief juſtice at 
manor: _ Hertford, laſt ſummer afſizes where a verdict was given tor the 
| eh 12 Queen. And now Mr. Broderick moved in arreſt of judgment, 
C 8 o that it does not ſufficiently appear by this information, that the 


8. C. Pare. 64: A information was exhibited againſt the defendant for not 


defendant is obliged to repair this bridge; for regularly the county 


ought to repair the publick bridges ; and no man ſhall be charged 
with the reparation of them, except ratione tenurae or by pre- 
ſcription ; and therefore it ought to have been ſhewn here, y 

which of theſe two means the defendant became chargeable wit 
theſe repairs. And he cited Ney 93. Latch 206. Stile 108. 
Sir H. Spiller's caſe, and 4-0. And at the aflizes, as alſo upon 
the firſt motion here, Holt chief juſtice ſaid, that this amounted to 
a ratione tenurae. But judgment was ſtayed, guouſque, &c, But 
afterwards at another day, Mr. Williams moving for judgment for 
the Queen, Holt chief juſtice mutata opinione, Bid, that although 
the defendant was lord of the manor, yet that was no reafon, that 
he ſhould repair the bridge; but ſome particular charge ought to be 
1 ſhewn, as ratione tenurue, or by preſcription. And in ſuch caſe, 
Tenant for Where a man is obliged to repair a bridge, his tenant for years be- 
years indikta - ing in poſſeſſion. will be obliged to do it; and if he fail, he will be 
3 ber indictable for it. But he ſaid, that where a man is obliged to make 
Fudge. fences againſt another, it is enough to ſay, omnes occupatores ought 
to repair, &c. becauſe that lays a charge me the right of ano- 
ther, which it may bc, he cannot particularly know. See Cro. 
Fa. 66 5. Holbatcb v. Warner. All the other judges were of the 

ame opinion, and judgment was arreſted. 


Snow vecr/. manucaptores Firebraſs. 
Intr. Tin. 1 Ann. B. R. Rot. 300. 


8. c. 2 Sik. 'N a ſeire facias againſt the defendants upon their recognizance, 
Vince in 1 Ge. the writ of ſcire fac:as in aſſigning the breach ſaid, that 
the averment Firebraſt did not render himſelf priſonae marreſcalli marreſcalciae 
of the per -, dicli nuper regis, and did not ſay, coram ipſo ditto nuper rege, as 


condition. the recognizance was, &c, And Mr. King for the defendants 
urged, that the breach for this reaſon was not well affigned, for 


this 


 * Regitia ber, sit John Bucknall. See before 792. 


repaiting a gs and it was alleged in the information, 


? 


bs 
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this marſhal, mentioned in the breach, muſt be underſtood of the 
carl marſhal of England, or of the King's houſhould, and not of the 
King's Bench ; and the defendants were only. bound, that Fire- 
braſs ſnould render, &c. to the marſhal of the King's Bench; and 
therefore it does not appear that the condition of the recognizance 
Was not performed. Sed not allocatur. For it was ſaid, ea occa- 
fene; and per curiam, that will ſypply the want of the words, 72d. 1177. 
coram ipfa ditto nuper rege, if they were neceſſary. ant pen Cui 
riam, it would be a foreign intendment, to intend this of the mar- 
ſhal of the houſhold, or of England. And therefore judgment way be e 
given for the plaintiff. Note, that the defendants 1 d, no ca- /a. oaght not 
Pias ad ſatisfaciengum, and concluded to the country ; the plaiptiff 2 conclude to 
demurred ; and the plea was held ill by all for that reaſun. And , Wilen, 66, 
Holt chief juſtice ſaid, that the marſhal of this court way part gf Marthal of the 
the office of the earl marſhal of England formerly, as appears hy es“ Beach 
of this coyr 


the book of 39 Hen, 6. 32, 6 and that this office 1 


; g : f $29 the office of 
was derived out of the other in the time of King James I, — of 
Juſtin ver/. Ballam. $ c. 1 Salk. 
| 4+ 
ALL AM libdlled in the admiralty againſt a ſhi of N ; ob. 11, 12. 
B for that ſhe being in great diſtreſs for want of P anch * 10 4 _ 239s 


bition ſhould be granted; becauſe the maſter of the ſhip, with 664. 135: 
e eee. rs wer 
foreigners. 3. That the contract being upon the land will not 
hinder the admiralty to hold plea; as was held in the caſe of Co- 2 Roll. Rep. 
ard v. Lewftie ; where a libel was in the admiralty againſt a ſhip 11. g. 
upon an hypothecation made of her at land, and that appeared upon 
inſtrument of hypothecation, which mentioned it to have been 
made at Ratter dam; and yet a prohibition was denied after great 
conſideration. Now here though the anchor, &c. were fold upon 
the land, yet the ſtreſs of weather, which diſabled the . ſhip, Was 
3 


upon 


r 
R 
R CS CET. ia 
* 
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the juriſdiction of the admiralty, will draw the reſidue to it as in- 
cident. Sed non allocatur. For, per curiam, this is not like the 
caſe of Coftard v. Leuſtie. 1. Becauſe it does not appear in this 
caſe, that the ſhip was in her voyage, when ſhe became in diſtreſs 
for want of an anchor, Sc. and at the time of the contract. 


2. There was no hypothecation here, as there was in the caſe cited; 


now where there is an hypothecation, if the admiralty ſhould be 
prohibited to proceed, &c. the party would be without remedy, 
for no ſuit can be againſt the ſhip at common law upon it. Now 

it is true, that by the maritime law every contract with the maſter 
of a ſhip implies an hypothecation ; but it is otherwiſe by the law 
of England. Therefore this being a contract made with the maſter 
upon the land, it is the common caſe. The admiralty cannot have 

+  cognizance of ſuch a ſuit. - And therefore a prohibition was grant - 


ed. But at the importunity of the defendant's counſel the court | 


gave order, that the plaintiff ſhould declare upon it, &c. 
Withers ver/. Harris. 
8. C. 1 Salk. T H E plaintiff recovered judgment in ejectment againſt the 
8 


«=; defendant ;. and after that a year after the ed was ex- 
3 pired, he ſued an habere facias poſſeſſionem, and execution there- 


3 Dan. Ab. upon was executed. Upon which Mr. Montague moved that the 


33'- P g ſaid execution might be ſet aſide as irregular, becauſe the plaintiff 
> Mez,, could not ſuc execution upon the ſaid judgment after a year after 


Haber, facias the judgment given, without a ſcire facias. Upon which a day 


ele was given to hear counſel of both ſides. And at the day Mr. 
cannot iſſue 


after the year Peere Williams for the plaintiff urged, that the execution was re- 


— «er gular. He admitted, that if the plaintiff would ſue an execution 
gmen 


Seftmen for the damages after the year, he ought to ſue a ſcire facias; or 
without a /cire in ſuch a caſe as this he might ſue a ſcire facias if he pleaſed, but' 


facies to re- 


neee that it was not neceſſary to ſue ſuch a writ. He ſaid he did not 
en hung: know, that before the time of Charles II. any ſcire facias had been 
Comb. 250. brought upon a judgment in ejectment. And in 2 Keb. 55. 1 Sid. 
: 1 317. it was looked upon as a new caſe. That the law would not 
i rmit any man, who had recovered a right, to be without reme- 
dy; therefore a ſcire facias lay upon judgments in real actions af- 
ter the year, and debt in perſonal actions; and by the ſtatute of 
Wejim. 2. a ſcire faciat was given upon recovery in perſonal actions; 
but at common law the plaintiff had no remedy 4 


a judgment in ejectment, unleſs he might ſue execution; be- 


cauſe no ſcire facias lay, it not being a real action; which would 


be ſuch an inconvenience, as the common law would riot have 
permitted: therefore of neceſſity the plaintiff might ſue execution 
; n 7 after 


upon the high ſea ; and therefore the original cauſe being within 


r the year upon 


* 
n 
. 10 


1 
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after the year at common law. And if he might, then he may do 
it at this day; becauſe no ſtatute deprives him of the ſaid remedy... 
That the reaſon why a fire facias lay upon a recovery in a real 
action at common-law was to the end that the tenant might have 
an opportunity to ſhew his right, without being driven to a higher 
action: but ſuch reaſon does not hold place in caſe of an eject- 
ment, becauſe by recovery in ſuch action the poſſeſſion is | 
recovered, and the defendant is not driven to a higher action, 
but may have another ejectmient, and try it the next aſſizes. He 
urged farther, that ejectments are favoured by the law, and would 
lie of things, of which a real action would not lie, as de cottagio, 
pomario, &c. Cro. Eliz, $18, 8 54. Stile 215. That it could 
be no inconvenience, to allow of ſuch execution without a ſcire 
factas ; but it would be very inconvenient of the other fide, to 
drive the recoveror in ejectment to a ſerre faciat after the year after 
the judgment, becauſe- it is uſual in mortgages to have judgment 
confeſſed in ejectment by the mortgagor to the mortgagee; and if 

in ſuch caſe the mortgagee after the year ſhould be driven to a 

tire faciat; he would be in no better condition, than if he were 
driven to ſuc an: geAment- originally. That in this cafe the plain- 
tiff might have entred without ſuing an babere facias peſſeſſionem; for 
where the land recovered is certain, the recoveror may enter at his 
own peril, and the aſſiſtanee of the ſheriff is only to preſerve the 
peace. 2 Sid. 156. 1 Roll: Rep. 213. Ney 71. Palm: 26g. 
therefore that the ſuing of it will not vitiate. And laſtly, he 
relied upon 1 Sid. 351. 2 N 30%. Oley v. Vicart, as a caſe in 
point, that a ſcire facias need not be ſued after the year aſter judg 
ment in ejectment. Sed nom allocatity per curiam. For (by them)! 
as to the poſſeſſion an ejectment is in nature of a real action at 
common law, and therefore by common law” a ſcire facias' would: 
lie upon a judgment in it. This was the ptoper remedy by com- 
mon law for a termor for yeats to recover his term, and ſuch a r. 
covery bound him who had the inheritance; and he and his heirt 
could not falfify it no more than a recovery in a real action. Now. 
there is the ſame reaſon therefore, that a. ſcirr fatiat ſhould lie af. Sire fariag - * 
ter the yeut upon a judgment in ejediment, as upon a tecoery in a. en 
real acłion. And Hott chief juftice ſaid; that perhaps if the recos*yeament at 
veror was delayed of his execution, by ſuing of a wtit of error; common law, 
that might alter the caſe: For if the deſendant brings error after: 
the year after judgment given, and after warde becomes nonfait; the 
defendant in error may ſue out execution without a ſcire fucias. 
[See Cro. Eliz. 706, 7, 416. Cro. Fac. 364. 1 Roll. Abr. 889. 
5 Co. 88. Garnon's caſe.] And that is an anſwer to the caſe of 
Okey v. Vicars, And he ſaid, that he was not at all ſatisfied with 3%, ;..;a,wy 
the opinion of Coke, 2 Inf, 469. in his comment upon Vim. 2. upon judg- 


cap. 45. that no ſcire facias lay upon judgments in perſonal actions rar Fog 
R at common law, 


—_— 
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at common law.; for the general words, ve alia quacunque irro- 
- fulata, &c. following, conventiones, recognitiones, &c, cannot be 
underſtood. of judgments, according to his own rule of conſttuc- 
tion, 2 Co. 46. b. ſince judgments are of a ſuperior nature to what 
was mentioned before. But Powell juſtice ſaid, that all the books 
warrant Cotes opinion, and the conſtant opinion of all the judges 
ſince, viz. that no ſcire facias lay upon judgments in perſonal 
actions before Veſim. 2. And yet he himſelf faid, that a /cire 
facias lay upon a judgment in annuity after the year at common 
law. Ideo quaere, for the ſaid aſſertion fortifies the opinion of 
the chief juſtice Holt.] Holt chief juſtice ſaid farther, that the 


[1 


reaſon why ſcire faciass were rarely ſued in ſuch caſe is, becauſe 


Several plain- the plaintiff generally ſues execution immediately, Where there 
tiffs Rs are ſeveral plaintiffs or defendants, and one of them dies, exe- 
pwn ores cution may be ſued by or againſt the ſurvivors, upon ſuggeſtion of 
. be ſued by or the death made upon the roll. But where there is but one defen- 
011 hy dant, and he dies, it is a queſtion, whether execution may be ſued 
„ Tfche de. Without a ſcire facias. In perſonal actions doubtleſs it cannot, be- 
Sint dies: Cauſe a new perſon. will be charged. But in ejectment the plaintiff 
| ought to have execution only of the land recovered. Shelley's caſe, 

1 Co. 93. will not warrant it, becauſe there the death was the 

ſame day, that the habere facias ſeiſinam bore tefte, and ſo it was 

Badger v. held to be a death after the 7effe, He ſaid farther, that it was held 
5 og, in this court in the caſe of Badger v. Loyd, that the plaintiff might 
Plaintif may enter pending the writ of error upon the judgment in ejectment, 
enter pending if he could find the poſſeſſion empty; for the writ of error binds 
er bene Aol the court, but not the right of the party. But he muſt take care, 
jadgment in that he do not enter with force. They all held, that the /cire 
cjettment. facias ought to have been againſt the defendant and terre-tenants 
alſo ; but that this might have been made good, by ſuing of an ha- 

bere facias poſſeſionem within the year, and by an entry of vice- 

comes non miſit breve ; and therefore that is a means for mortgagees 

who have judgment in ejectment acknowledged to them; though 

Holt chief juſtice ſaid, that it was a uſurer's trick, and not to be 

Lady All- * encouraged, And Powell juſtice ſaid, in the caſe in C. B. of lady 
bon's caſe. Aulibon, it was held, that the mortgagee, who had a judgment con- 
feſſed to him of the lands mortgaged in ejectment, could not ſue an 
babere facias paſſeſſianem after the year after the judgment, but might 

prevent any inconvenience, by ſuing of an habere facias poſſeſſionem, 

and by entry of a vicecomes non miſit breve, The execution was ſet 

aſide as irregular, and reſtitution granted. | | 


Gualliſand 


\ 
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Calliſand ver]. Rigaud. 


Intr. Trin. 1 Ann. B. R. Rot. 121. 
N ; 

N an attachment upon a prohibition the caſe was thus. The 8. C. 2 Salk, 
defendant libelled againſt the plaintiff in the Eccleſiaſtical Court, . . 
for having ſolicited the chaſtity of a woman, after the plaintiff had; Mod. 
been indicted for an aſſault upon the ſame woman with intent to Aſter a man is 
raviſh her, and convicted and fined upon it, and after that the — a 
woman had ſued an action of aſſault and battery againſt him for for having af- 
the ſame offence, which action was depending at the ſame time 6 1nd ul 
that the proſecution was in the Spiritual Court. All this matter DS 
appeared upon the pleadings ; and the queſtion was, whether the ber, be cannot 
prohibition ſhould ſtand, or whether a conſultation ſhould be grant- g2.ned © he 
ed, And Mr. Mountague argued, that a conſultation ought to be gr ir. 
granted, becauſe the ſolicitation of the chaſtity of a woman was * Roll. 295. 
operly of eccleſiaſtical cognizance, 2 Inf. 488. Then though . 
the defendant be convict upon an indictment, and though an action 
depends for the ſame cauſe, yet it is no cauſe of prohibition. 
1. Becauſe the ſpiritual and temporal courts in ſome caſes have 
concurrent juriſdiction, as in caſes of penſions claimed by preſcrip- 
tion, Cc. 2. They proceed diverſis rationibus, the one for pu- 
niſhing by fine, or giving damages, &c. the other pre ſalute ani- 
mae, That this difference is obſerved in Artic. cler, cap. 6. and is 
confirmed by the common caſe of having laid violent hands upon 
a clerk, | ? 


1 


E contra, it was argued by Mr. Eyre, that the prohibition ought 
to ſtand. Of which opinion the whole court ſeemed to be, be- 
cauſe though the ſolicitation, Sc. was of eccleſiaſtical conuzance, If 4. calls J. 
yet the force added to it, which is temporal, makes it cogniſable 7 
by the temporal courts. As if A. calls B. whore and thief, the not be ſued in 
action ſhall be ſued at common law, and B. cannot libel againſt A. B+ Spiritual 
in the Spiritual Court for the word whore, and have an action at 1 Roll. Abr. 
common law for the word thief, See 2 Roll. Abr. 295. It is alſo 296. N.) p. 
one continued act, and therefore not mere ſpiritualia, 2 Inſt. Jö. _ 
488. Coke ſays, mere ſpiritualia ſunt, quae non habent mixturam 12 Mod. 242, 
temporalium. As to the caſes cited, where notwithſtanding a ro- 248. 
covery by the huſband in treſpaſs and aſſault upon his wife, &c. one ang 
yet the Spiritual Court proceeded to puniſh the man for adultery ; join in afſaule 
they are not to this purpoſe, becauſe in the ſaid caſe for the adulte- us battery, | 
ry there could not be a proſecution at common law; and in the 3 


ſaid caſes the huſband and wife could not join in an action of treſ- wiſe and n- 
paſs. And Holt chief juſtice ſaid, that the uſual way of declaring . 
| in 33. 
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in the ſaid actions for having defiled a man's wife, is not ſo good; 
and as ſome of the ſaid declarations have been, it might have been 

a queſtion, whether they had been good, though it is a treſpaſs 
guoad the huſband ; but the proper action is, guare uxorem fuam 
rapuits Raft. treſpaſs 662. 6. And Powell juſtice ſaid, that ihe 

preſent caſe was like the caſe of the abbot of Sz. Alban's in 
22 Eaw. 4. 20, cited 4 Co. 20. a. where the ſolicitation of chaſ- 

' tity, being mixed with impriſonment and force, was become of 

temporal cognizance. But though the opinion of the court was 
ads aforeſaid, at the prayer of the defendant's counſel they gave or- 

deer, that this caſe ſhould be argued by civilians. But afterwards 
an apparent fault being in the pleadings, they refuſed to hear the 


civilians. And judgment therefore was given, that the prohibition 4 


Greenway verſ. F reeman. 


8.C. Farr. 83, J EBT upon judgment. The defendant. pleaded a 3 1 
7 Mod. tion made with two thirds of his real creditors, &c. and the 
Want of aver- act of parliament ; and in his plea he avers, that he ſe ab uſual 
Abconded for loco commorantiae ſuue ſuch a day ſubtraxit et abſcondidit, being 
debt. unable to pay his debts, but does not ſay that he abſconded for debt. 
Pot. 811. And for this fault judgment was given for the plaintiff, as it 
Southouſe v. had been before in a caſe in this court between Southouſe and 
. POND | 


Eaſt ver/. Eſſington. 
8. C. 1 Salk. ASE upon a bill of exchange. The plaintiff declared up- 
Fe 86. I on the cuſtom of merchants, upon a bill directed to the de- 
8. C. 3 Salk, fendant in this manner: Pray pay this my firſt bill of exchange, 
400. the ſecond and third not being paid; and then he ſhews, that the 
Indorſement bill was indorſed by the drawee to himſelf in this manner: viz. 
of a bill. that the drawee indorſavit ſuper billam illam contenta billae illius 
12 Mod. 345. fore ſolvenda' to the plaintiff, Sc. Upon non afſumpfit pleaded, 
verdict for the plaintiff, And Mr. Lee for the defendant moved 
in arreſt of judgment. 1. That it is not averred, that the ſe- 
cond and third bills were, not paid; and without that the plain- 
tiff is not intitled to his action, for if the ſerond or. third was 
paid, the defendant is not bound to pay this bill; and the nonpay- 
met is 9% a condition precedent, which ought to intitle the 
plaintiff to this action; and therefore it ought to be avetred. Sd 
Wantotarer- uon allocatur. For, per curiam, though it had been ill upon 
vendikt. 7 demurrer, yet it is aided by the verdict; for if the ſecond or 
6 | . third 
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third bad been 520 the jury el have wund non engl 5 
here. 2. A ſecond exception was, that the indorſement ſhewn 

in the declaration is not ſuch as will transfer the property of the 
bill, and therefore the plaintiff is not intituled to this action. Sed 
non allecatur. For, per curiam, it is aided by verdict; as want of 
attornment in debt for tent by the aſſignee of the teverſion, is 
aided by virdict. And judgment - was „ds for, "the: + pln, 
Wh Ning, for the 1 


N icholls verſe. Tirrett, 


EBT upon bond: The Jefendant pleaded the 0 of com- $, 8 Par. s. 
poſition, &c. Exception was taken to the plea, that the 3 — . 
defendant only ſays, that he abſconded the ſeventeenth of Mem- ought to — at. 
ber 1696. and does not ſay, that he abſconded at the time of the we ume of he 
making of the act. For the ſeventeenth of November! extends only e 8 of he 
to the being a priſoner for debt, but the abſconding ought to be 4 810. 
at the time of the act, &s. And for this reaſon the plea was 

held ill, and judgment for the plaintiff... Ex relatione mri Jacob. 

The ſame point was reſolved Trin. 2 Ann. B. R. between Couſins Couſins v. 
and Cal/cutt, after conſideration had by the court of the diffetent eau. 
penning of the aft, Mr. Salkeld aa with the enen Mr. 


Brantbwaite with the when mg: 


£3% 


#4 - © * 


Henry verſ, Cole. 


PON iſſue joined in an Gion, the writ, of ni prius s. C Fare, 
was awarded in the name of the King, and then entry . 
was made upon the record, that before the day in bank the king 2 3 
died; and at the day in bank the writ is returned by the juſtices by the King 
of the Queen, And Mr. Ward moved, that it did not Aker er 3 
that the King died before the day of nfo prius ; and if not, the ihe Queen. 
execution of the writ by the juſtices of the Queen was erronjous. 
Sed non allocatur. For, per curiam, they will take notice on Notice of the 
what day the King died, which was the eighth of March, and a 
© conſequently before the twenty-ſeventh of April, which was the | 
day of niſi prius. And therefore the execution of the writ by the 
juſtices of the Queen good. And judgment was given 7 05 

FRY n late act of A Mans Stat. 1 Ann. . 
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8. C. aS. As E sor worde. The plaintiff declared, that he was 4 juſties 
694. of peace, and deputy. Jicutenant for the county of Glouceſter, 
e and that he had been repteſentative of e in pärlia- 
7 Mod. 7 ment, and then was candidate to be choſen Knight of the ſald 
2 Mod. 26. ſhire, &c. that the defendant intending to defame him, and to 
Don't ge, hinder him from being elected, ſaid to J. S. in the hearing of di- 
your vote 7 ; . 
Mr.How, &c vers freeholders of the ſaid county: Don't you give your vote for 
3 Wilo. 177. ** Mr. Howe for he is a Facobite, and;is for bringing in the prince 
of Males and popery, to the deſtroying our pation; then he 
lays another count, averring himſelf to he a privy councellor, &c. 
and that the defendant ſaid of him, Cc. I have been arrefled 
this morning at the ſuit of the honourable John Ho eſquire, 
aid it has coſt me five ſhillings and ſixpence for my breakfaſt, 
*, and if you do not vote for bim, he will, ſerve you ſo too; I 
* know Why it is, it is becauſe I would not give my conſent to 
bim, to bring in popety and the prince of Wales,” Not guilty 
pleaded. Verdictꝭ for the plaintiff, and 400 l. damages. pon 
vhich Meſſieurs Mountague, Veld, Parker, ard Lechmere, moved 
in arreſt of judgment, that the words were not actionable. And 
it was argued on the other ſide for the plaintiff by Mr. ſolicitor 
general Harcourt, Mr. Grove, and Mr. Banniſter. And this day, 
the twenty-ſeventh of November, Holt chief juſtice pronounced the 
opinion of the court to be, that they were actionable, being ſpoken 
"of a man, Who enjoyed ſuch offices, &c.. But they wodſd not 
determine, whether they would have been actionable or not, being 
"ſpoken of a private man. And the principal reaſons of their 
judgment were, 1. That they ought to intend the words bringing 
in, to be underſtood of bringing into England, being ſpoken by 
an Enghſhman' (for every man ſhall be intended here to be an 
Engliſhman, if the contrary does not appear. 5 Co. 7. 6. Caudry's 
caſe) and eſpecially the words, to the deſtroying. of our nation, 
being added. 2. That it is notorious, who was meant by the 
words, prince of Wales, for the law took notice, that there was a 
© pretended prince of Wales, s appears by the 7 & 8 Will. 3. cap. 15. 
© "which enaQs, that the aſſerting, that the pretended prince of Wales 
hath any right to the crown of England, ſhall be 8 premunire. 
Then theſe words being ſpoken of a juſtice of the peace, 2 will be 
actionable; becauſe they charge him, with maintaining ſuch prin- 
Ciples, as ſuch an officer ought not io have, and for which he 
ought to be diſcharged from his office. 3 Lev. 50. Raym. 482. 
Sir Thomas Clarges v. Rowe, a caſe ſtrong in point. 3 Cro. 191. 
1 Leon. 335. Cro. Ja. 202. Nel, 104. 
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Anſwer. That is too foreign an intendment. 


ObjeQion. That the words do not charge Me. How with the 
doing of any act. 7 55 ena ug Fe of or 


Anſwer, No act was charged to have been done in the caſes 
cited in 3 Lev. 50. and 155 191. and yet they were held action 


111 


de criminal, and the words importing it actionable. And upon 
this conſideration, perhaps the words would bear an action in the 
caſe of a private man, The ſame reaſon will maintain the action 
for the words in the ſecond count. And therefore judgment by 

the whole court was entred for the plaintiff. 1 * * hir 631 


Afterwards error was brought u this judgment in parlia- 
ment, and exceptich taken, that the verdict was ill found, becauſe 
he was found guilty quaad the words primo et ſexto mentionata. 
And after long debates, at ſeveral days, judgment was affirmed by 
forty-eight lords againſt thirty four, Manday January 29, 1704. 
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_ +  Ingledew ver}. Crippls. 
Intr. Hil. 13 Will. z. B R. Rot: 438. 


e 1 3 The plaintiff declared upon a bill penal, ſealed and 
Forreſ 87. delivered by the plaintiff to the defendant, reciting,” that 
7 Med _ whereas the plaintiff had agreed with the defendant to fell to him 
Kan e ſo many ſtacks of wood, the defendant fot that covenanted to 
either to ſue pay to the plaintiff 35 J. for eyery hundred of the ſaid "ſtacks; 
for me penal and bound himſelf in the penalty of 100], to do it; then the 
+ ra ſuns, Plaintiff ſhews, that there was ſo many ſtacks, Sc. and brings his 

| inthe penal action for 310 J. c. as the total for all the the ſaid ſtacks, The defen- 
3 dant demurred. And it was objected by Mr. Brantbæraite for the 

n defendant, 1. That fince there is a penalty of 100 J. in the bill, 

the plaintiff cannot have an action for more than the 100 J. Sed 

non allocatur. For per Halt chief juſtice the plaintiff has election, 

to ſue for the penalty, or for the rate agreed, although it be more 

than the penalty. And he may ſue for the 310 / Gc. ſor the 

wood, and for the 100 J. penalty alſo. For this penalty was only 

inſerted, to inforce the payment for the wood. And it cannot be 

intended, that if the plaintiff ſold wood to the value of 1000 /. 

he ſhould be content with the penalty only. 2. It was objected 

for the defendant, that e tat the plaintiff might ſue for 

2 the wood ſold, yet he ought to have covenant and not an action 
Debt upon of debt, becauſe the duty was not certain, for the agreement, is 
1 eee" to pay ſo much for every hundred ſtacks that ſhould! be in ſuch a 
place, and it is altogether uncertain how many hundred ſtacks were 

there. Sed non allocatur. For, per curiam, the plaintiff may have 

debt or covenant, at his election. For the rate being certain, viz, 

351. for every hundred ſtacks of wood ; when the defendant has 

the wood, the agreement becomes ' certaifff for which debt lies, 

Agreement 3. A third exception was, that the plaintiff has demanded more 
x oe Pr than has appeared by his own ſhewing could be demanded ; becauſe 
he demands ſo much for fifty ſtacks, and the agreement is only, 

that the plaintiff ſhould be paid for every hundred ſtacks ; other- 

wiſe it had been, if the agreement had been, that the defendant 

ſhould pay ſecundum ratum of 3 5 l. for every hundred, &c. Alleyn g. 

Stile 12. Needler v. Gut. 2 Lev. 124. Rea v. Burnis, in point. 

E contra it was argued by Mr. Acberiey for the plaintiff, that 

this covenant or agreement ought to be conſtrued according to 

the intent of the makers of it ; and it could not be imagined, that 

the plaintiff intended to give fifty ſtacks of wood for nothing. 

And he cited 1 Lev. 140. Keyme v. Goulſton. Sed non allocatur. 

For, per curiam, the agreement is only for every hundred; and 


I | ſince 


— — 
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ſince it is not ſaid ſecundum ratam, the plaintiff cannot recover any 

thing for it by this agreement. 4. A fourth exception taken by Condition | 

the defendant was, that the agreement is, that the defendant ſhall Preceedent. 

have liberty to take the wood in ſuch a place, and that he ſhall 

pay 35 J. for every hundred ſtacks upon tale; and the plaintiff has 

not averred, that the defendant had all the handred ſtacks, for 

which this action is brought; but the plaintiff has only averred, 

that they were all at the place, &c. at the time of the articles 

made. Now 1. It was neceſſary to aver, that the defendant had 

the ſtacks, &c. becauſe otherwiſe the defendant is not obliged to 

pay for them. For the agreement is, to pay for, Cc. which is a 

condition precedent, which muſt be performed, before the plain- 

tiff can be intitled to his action. 15 Hen. 7.10. 1 Lev. 70, 

2. The plaintiff ought to do the firſt act, viz. to tell them; for 

the payment is to be made for every hundred ſtacks upon tale. 

Sed non allocatur, For per Holt chief juſtice, there is no condition 

preceedent, nor firſt act to be done or performed by the plaintiff ; 

for he has ſold all his intereſt in this wood, and the defendant 

may and ought to tell it. Then Mr. Acberiey moved the court, 

that the plaintiff might have leave to enter a remitit for the 

' 171, 105. demanded, more than ought to be, for the fifty ſtacks , 

and that he might have his judgment for the reſidue. And day 

was given to argue that. And Mr. Branthwaite for the defendant 

urged, that the plaintiff in this caſe could not enter a remittit. 

For the difference is, where the demand is intire, and where 

ſeveral, Where the demand is ſeveral, and part is well demanded, 

and part ill ; the plaintiff may have judgment for that which is 

well demanded, and may be barred for the reſidue, as in Hob, 178, 

Andrews v. De lay Hay, in an action of debt upon ſeveral bonds, 

one of which was not payable at the time of the action brought; 

yet the plaintiff ſhall have judgment upon the reſt. But where 

the demand is intire, an abridgment of it cannot be, neither can 

the plaintiff have judgment for part. E contra it was argued by 

Mr. Acberley for the plaintiff, that a remittit may be entred for 

the 17/1. 10s, Oc. ws that the plaintiff ſhall have judgment for 

the reſt. For (by him) where the money is certain and intire 

upon the face of the contract, the demand of more than is due is 

ill, and cannot be aided by the entry of a remittit: but where the 

money recoverable is compoſed of ſeveral parcels ; there if the 

plaintiff demand more than is due, he may enter a remittit for the 

overplus ; for there he ought to recover that which he can prove 

to be due, and not according to his demand ; and therefore the 

plaintiff may as well waive that which is not due, by the entry of 

a remittit, as the jury may, it not teing proved at the trial. And 

for that he cited Cro. Ja. 498, 529. 1 Saund. 206, and the =_ | 
＋ 0 
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Thwaites v. of Thwaites v. Lady Aſpſieid, intr. Hil. 7 Will. 3. B. R. Rot. 469. 
op 0 fag in debt for rent the plaintiff declared as aſſignee by virtue of a de- 
| cree made by the commiſſioners at Cl:fora's Inn for the determi- 
nation of differences about the fire of London, and the plaintiff 
demanded $/, more than was due, as appeared by his declaration; 

the defendant. pleaded nul tiel record; which being for the plaintiff, 

the defendant brought a writ of error, and moved the court, that 

the plaintiff ſhould not enter his judgment without leave of the 

court; and a rule was made accordingly ; and afterwards a motion 

was made, to ſet aſide that rule, and that the plaintiff might have 

leave to enter a remittit for the 8 J. and have judgment for the 

reſt ; and the caſe of Barber and Pomeroy. 1 Roll. Abr. 585. Stile 

175. was cited as a caſe in point; and though it is ſaid in 1 Saund. 

286. by Hale chief juſtice, that no judgment was entred in the 

faid caſe, yet that was miſtaken, as appears by the fight of the 

record, which was then brought into court ; and the entry of it is 

Hil. 24 Car. 1. B. R. Rot. 951. and upon the ſaid authority the 
bee plaintiff had leave given him, to enter a remittit for the 81. which 
miſe 15 ag? put an end to the writ of error; which caſe is in manner a caſe 
in point. And of that opinion was Holt, Powell, and Powys, 
juſtices. And they agreed the diſtinction taken by Mr. Acherley ; 

for, by Holt, the demand here is no more intire, than every action 

of debt for rent, or other thing; the demand is intire as to the 

action, but not as to the lien; and therefore the difference is, where 

upon a covenant to pay a ſum certain debt is brought, the variance 

. the ſum contained in the deed will vitiate; but where the deed 

relates to matter of fact, there though the plaintiff demand more 

than is due, he may enter a remittit. And the caſe of Barber and 

Pomeroy is full in point. But Gould juſtice contra, held that this 

was an intire contract, and therefore that a remittit could not be 

entred for part; no more than there can be an abridgment of an 

intire thing at common law. And he cited Dier 65. 10 Hen. 6. 5, 

Yelv. 66. That this differs from the caſe of Barber and Pomeroy, 

becauſe the ſaid caſe was after verdict; but here it would be hard, to 

take away the defendant's good cauſe of demurrer, which he had 

at the time when he demurred. But per Halt chief juſtice, the 

verdi& makes ſuch a caſe worſe, for there the jury find the intangle- 

ment; and yet the court, ſeeing the verdict to be impoſſible, will 

ive leave to enter a remiltit. 4 8 was given for the plaintiff 
125 what was due, with leave to enter a remittit for the reſidue. 
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Regina verſ. Dr. Thomas Watſon formerly biſhop of 
St. David's. 


HE defendant was brought into the King's Bench upon a 8. C. 7 Mod. 
| habeas corpus directed 3 ſheriff of Middleſex ; to which TS 
writ the ſheriff made a long return, in which the fignificavit and cation. 
excommunicato capiendo were ſhewn at large, by which it appeared, 
that the defendant was in cuſtody of the ſheriff, being arreſted 
upon an excommunicato capiendo, being excommunicate for non- 
payment of coſts, in which he was condemned by commiſſioners 

- delegates in quadam cauſa officit five correctionis ex promotione 
Lucy, &c. And the return of the babeas corpus being filed 
(though . the defendant was informed that the /ignzficauit was bad, 
and that by exception taken to it he might. be diſcharged) his 
council offered a plea ingroſſed, and ſigned by council, that he 

long before, &c. and at the time of the, Gc. and now, is epi- Plea to the 
copus Menevenſis 3 that he was ſummoned to parliament, Will. 3. n ofa 
and ſat there as biſhop, prout patet per recordum ; et petit ju. 
cium, &c., And the intent of this plea was, to have the judg- 
ment of the King's Bench upon it, and upon the ſaid judgment to 
bring a writ of error in parliament, where he hoped to have judg- 
ment in his favour as to the right of the biſhoprick, of which he 
was deprived by the archbiſhop, &c. And: therefore Mr. Weld 
and Mr. Mountague. for the defendant ſaid, that they inſiſted, 
that their plea ſhould be received, and that they were ready to 
try it with the attorney general, whether the defendant was biſhop 
or not; and that if he is biſhop (as ſaid they he is) then a capras 
will not lie againſt him, becauſe he is a peer of parliament. But 
the court refuſed at firſt to receive the plea. 1. Becauſe the de- N 
fendant is not in cuſtodia marreſcalli marreſcalciae, and therefore marr. where 
he cannot plead ſo, as he has here, 2. He has not made any be was not, te- 
concluſion to his plea, and therefore the court does not know, Ne. 
what judgment he defires, Gc. 3. All the court held, that biſhops 2, Male vo 
are ſubject to be excommunicated, and if an excommunicato capiendo eee 
| ſhould not lie againſt them, there would be a judgment without a #2 c lies 
power of executing it, whichgis abſurd. But afterwards the de- int a bi- 
fendant amended his plea, and" pleaded as in cuſtody of the ſheriff a 
of Middleſex. And upon the importunity of the defendant's 
council, the plea was received, and a day given to the Queen's 
attorney general to reply to it, or demur, as he ſhould judge pro- 
per. At which day Mr. Broderick for the promoter Lucy urged, 
that the defendant ought to ſue a ſcire facias againſt Lucy, becauſe 
he has an intereſt in the coſts, And he cited 2 Roll. Abr. 178. 
S. Codrington v. Rodman, that the pardon there was by a general 

I 
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Seire facias. 


See Cro. Car. 
6 


act of parliament, and therefore there was no need to ſue a ſcire 
facias againſt the party that had recovered the coſts in the ſpiritual 
court; but that it would be otherwiſe in caſe of a pardon by let- 
ters patent. But, per curiam, the defendant has no occaſion to 
ſue a ſcire facias againſt Lucy; for if a man be excommunicate 
for nonpayment of tithes, and afterwards the Queen pardons the 
contempt, though the parſon has an intereſt in the tithes, yet if 
the defendant be afterwards arreſted upon an excommunticato ca- 
piendo, he ſhall be diſcharged by this court upon pleading the 
pardon, being brought here by habeas corpus, without ſuing a 
ſeire facias ogainſt the parſon. And that is a ſtronger caſe than 
this; becauſe coſts were'allowed to Lucy here but as a promoter, 
and not as the original cauſe of the ſuit. But the attorney general 
not being ready for the Queen, he prayed another day. And 
afterwards he came and declared to the court, that he would not 
intermeddle in the matter. Upon which the court ſaid, that 
fince it appeared to them, that the fgmificawt was ill, becauſe 
it did not appear, that theſe coſts were adjudged in a cauſe of 
eccleſiaſtical conuſance (for if it had been for coſts alone, without 
doubt it had been ill) now the words in cauſa officis five correc- 
tionis do not make it better; and it is plain ſince 1 Elix. cap. 23. 
that the cauſe ought to appear. in the writ ; for how otherwiſe 
can this court make judgment of the nine cauſes, in order to 
award ſeveral proceſſes with penalties ? And Fowler's caſe [ Salk. 
203.] was cited, alſo a caſe between the King and Hill. Paſch. 
13 Will. z. where by the fgnificauit it appeared, that Hill was 
excommunicate propter manifeſtum contemptum in non ſolvendo octo 
libras cuidam F. S. in which Hill was condemned in quodam ne- 
gotio concernente eruditionem puerorum abſque licentia of the biſhop, 
Sc. and the excommunicato capiendo was quaſhed, and a ſuperſe- 
deas granted, becauſe it did not appear, that this matter was of 
eccleſiaſtical conuſance ; for it may be, Hill was a writing-maſter, 
which is not within any of the canons, nor compellable to take 
a licence of the biſhop, but a mere temporal office; or tutor in 
the univerfity, Sc. The court quaſhed the writ of excommuntcato 


capiendo, and diſcharged the defendant, and refuſed to take any 
notice of the plea, | 


Gibbons 
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Gibbons ver. Saunders. 
Intr. Hil. 13 Will. 3. Rot. 582: 


RROR. Debt upon a judgment given in debt before the Debt on fla- 
mayor, &c. of the ſtaple upon a bond. And upon error Wack 5 
brought the error aſſigned was, 1. That it is not averred, that the ; 
parties were merchants at the time of the debt contracted ; it is 
averred, that they were merchants at the time of the plaint levied ; 
but that is not enough, for the ſtatutes of 27 Edw. 3 cap. 8. and 
36 Edw. 3. cap. 7. require that one of them at leaſt ſhall be a mer- 
chant. 2. It not appear, that the bond was given for a matter 
concerning merchandiſe. But the writ of error was quaſhed, be- yariance be- 
cauſe the writ was directed majort aldermannis et vicecomitibus ciui- tween the re- 
tatis Briſtol, to remove the record of a judgment given .upon a 2 — 
plaint levied before them; and the record removed was of a Writ of error 
Judgment given upon a plaint levied before the mayor and con- m now = 


Tomkins ver/. Pinſent. 


EB T for 14 J. for rent. The plaintiff declared upon a de- s. C. 1 Salk, - 
D miſe made the twenty-fifth of Auguſt 11 Will. 3. of a meſ- 14% _ 
uage in St, John's Lane in Clerkenwell, habendum et tenendum to-, Xn 
the defendant for ſeven years, incipiend, from the twenty-fourth Demand of 
day of June preceding, reddendum promde quarteriatim ad qua- vent ought to 
tuor maxime 2 ela in anno ſeu infra viginti dies proxime ds f vg. 
foft quodlibet diftorum quatuor feſtorum ſummam trum hbrarum et dun. |; 
decem ſolidorum, prima ſolutione inde fienda ad feftum ſancti Mi- See Skin. 309. 
 chaetis euren ſequens dimiſionem illam, et fic deinceps in quolibet 
anno ad quarterialia feſta uſualia ſequentia, viz. St. Thomas, Lady- 

day and Midſummer ; et quod quatuor-decim librae de redditu prae- 

.diffo pro uno anno integro finito the twenty-fourth of December 

anno 13 Will. 3. ſolubiles gecimo Fanuari ſequente aretro fuerunt 
et inſolutae et adbuc inſolutae exiſtunt, per quod attio accrevit to 

the plaintiff to demand the ſaid 14/. The defendant demurred 
generally. And Mr. Mampeſſon took exception, 1. That the rent 

is reſerved payable at the four uſual feaſts, but the [ viz. ] contains 
but three, therefore that it is ill. But per curiam, the vis. ] be- 4 vis. repog 
ing repugnant, ſhall, be rejected as void. 2. A ſecond exception . 
was, that the year did not end the twenty-fourth of December, 
but the twenty-firſt, according to the reddendum, according to 

which the plaintiff ought to demand his rent in the action. "_ 

U | 
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of this opinion, Holt, Powell, and Gould juſtices were. Contra Powys 
juſtice. And therefore judgment was given for the defendant. For 
where there are ſpecial days of payment limited upon the redden- 
dum, the rent ought to be computed-according to the redaendum, 
and not according to the habendum ; but where the reſervation is 
general, as bil reals, or quarterly, and no ſpecial days are men- 
..., tioned, there the half- year, or quarter, muſt be computed accord- 


ing to the babendum. 
Regina ver/. Plint. 
Variance. Certiorari iſſued out of this court, to remove all convidions 


| of the defendant, for having removed foreign ſalt, Sc. with- 
cout having a Sc. The order removed was, for removing 

of (alt generally. And adjudged, that this order was not removed 

by the certiorari; and therefore the certiorari was quaſned. Ex 
motione ri attorn. gen. Northey. „ + 


Regina ver /. Gouch. 


8. C. 2 Salk. Norfolk, f. T the general quarter - ſeſſions of the peace held the 
. e A eighth of May 13 Will. 3. an order was made, 

e upon complaint made to the juſtices there by Nicholas Bone of 
peace for pay - Hoe labourer againſt the ſaid Thomas Gouch, that 2 J. 25s. 4 d. 
ment 4 2 5 for huſbandry works and labours in huſbandry done by the ſaid 
3 buſbordry Bone for the ſaid Gough, beſides other money, as by a bill thereof 
works and le- now in court produced and proved by the ſaid Bone, are due to 
_ in buſ- him; and that this court directed and required the ſaid Mr. Gouch, 
Ni preſent in court, to Pay without farther trouble; but the ſaid Mr. 
4g 4'9- Gouch obſtinately refuſed ſo to do; it is therefore ordered by this 
p. 4. court, that the ſaid Thomas. Gouch do forthwith, upon demand and 
ſight of this order, Pay unto the ſaid Nicholas Bone the ſum of 
.21. 25, and 4 d. for his ſaid work and labours in huſbandry with- 
out further trouble or delay at his peril, This order being removed 
into the King's Bench by certiorars, Mr. Peer Williams moved to 

quaſh it, becauſe the juſtices of peace have no juriſdiction over an 
wages due to ſervants, except in huſbandry for perſons bound ac- 
cording to the ſtatute. Now it appears here, that this order is ill, 
But e contra it was urged by Mr. Cheſbyre, that the juſtices have 
juriſdiction; for the words of 5 Eliz. cap. 4. are general; and if 
it appears that the wages were due for labours in huſbandry, 
though it is not expreſſed fo in the order, &c. As Paſch. 1691. 
B. R. Gould then ſerjeant moved to quaſh an order for 8 
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of 24. and 4 d for day- labour and work done, becauſe it was not Dy-labour. 
ſaid to be due in huſbandry ; but it was denied, becauſe it appeared 
that it was done for huſbandry ; and that caſe was between the 
. . King and Darner. He cited alſo T. Tones 47. Rex v. Deval, and Rex v. Dur- 
faid, that though it was ſaid here to be due for labours in huſbandry, ver. | 
beſides other money as by a bill now in court produced appears, he 
ſaid, that he had the bill in his hand, and that there was nothing 
there but matters of huſbandry. And he urged, that his client was 
poor, and the matters in queſtion very ſmall. And the order was 
confirmed by Powell, Powys, and Gould juſtices, abſente Holt chief 
juſtice, after ſeveral motions.. | 


Atwood ver. Burr. 
Intr. Paſch. 13 Will. 3. B. R. Rot. 46. 


En upon a judgment given in the court of Mardftone in 5. C. 1 Salk. 
| Kent in a ſcire facias againſt the bail upon their recognizance , K. 65 5 
there entered into in a cauſe between Atwood and Drue. Several Fer. 3. 
errors were urged by the council for the plaintiff in error, the great- 5 Mod. 397. 
eſt part of which were over-ruled bythe court, But when they ſaw Lil. Ease 23, 
the court inclined to affirm the judgment, thy quaſhed the writ of 290, 403. 
error for ſome variance; and then the plaintiff in error ſued out a 5 Mod. 3: 
new writ of error; and ſo he did for ſeveral times together, ſo that No 2 
he ſued eight writs of error. And now the council for the plain- 3 Salk. 369. 
riff in error, having received a rebuke from the court for theſe 8 uy” 
8 inſiſted upon a new error, obſerved in the record firſt | 
y the chief juſtice Halt; which was, that the firſt ſcire facias was of = 
net returned, but the entry was, that the ſerjeant at mace” (to comer nex t 
whom the precept in nature of a ſcire factas was directed) non miſit, brevs. 
Sc. and then an alias was awarded, Cc. and ſo continuances were 
made; and at laſt the defendant appeared at a /cire fect returned, 
and after imparlance demurred to the ſaid ire facias becauſe 
it was minus ſufficiens ad praedictum the plaintiff Atwood exe- 
cutionem ſuam verſus praedictum the defendant habendum manu- 
tenendum, &c. et petit quod the plaintiff ab executione ſua verſus eum 
praecludatur; the plaintiff joined in demurrer, and ſaid that it was 
ſufficient to have his execution, &c. and prayed it; and then the 
court gave judgment, quod the plaintiff haberet executionem. And 
the firſt error urged by the council was, that the firſt ſeire facies 
not being returned, it could not be continued, and ſo all the pro- 
— afterwards were void ; for the writ not being returned, 
was totally loſt. Againſt which it was ed by Mr. (mag 
that there was 4 difference between an original Ang out of Chan- 
cery returnable in the King's Bench or Common Pleas, and writs 
3 * e ee 
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iſſuing out of the ſaid courts, or other inferior courts, and return- 
able there; for in the firſt caſe, if the writ is not returned, it is, 
loſt, and the court in which it was returnable cannot proceed, be- 
cauſe the cauſe is not depending before them; but contra where the 
writ is returnable in the ſame court from whence it iſſued, for there 
| the party has a day by the roll, and may appear upon the day by 
S:ire facia's the roll. 10 Hen. 7 11.6. And he cited ſeveral precedents in this 


g/d court, to prove, that heretofore writs of /cire facias were always 
were always 4x +2: : 


* entered upon the roll. Hi. 23 Hen. 7. B. R. rot. 21, Sc. And 
ths. ol hen he cited 1 Roll. Rep. 3a9. Sir 7 222 v. Twinio, to prove, 
they iſſued out , 


they rivets, that though the firlt ſcire facias is entered with a vicecomes non m: 
| Breve, yet the plaintiff may proceed and ſue out another; for there 
the caſe was thus; judgment was entered againſt Tuinio in an action, 
of debt in C. B. upon which error was brought, and the plaintiff 
in error found bail, who entered into recognizance, that he ſhould 
proſecute the writ of error with effect: Sir T. Middleton ſued a ſcire 
Facias againſt the bail, to ſhew cauſe, why he ſhould not have exe- 
cution againſt them, and aſſigned a breach, in not proſecuting the _ 
writ of error with effect, becauſe Twinio did not take out a writ of 
 ſcire- facias ad audiendum errores, when it was granted by the court, 
- returnable ofabis Trinitatis; the bail pleaded, quod pracceptum fuit 
vicecomiti, to warn the. plaintiff in the original action, returnable . 
. oftabis Trinitatis, and that afterwards Twinio appeared, et vice- 
comes non miſit breve, and the plaintiff did not come, and that af- 
. terwards Tinto ſued a ſcire facias ficut alias, returnable at a day 
certain; and there the ſecond ſcire facias was admitted to be well 
| ſued, and yet the firſt. writ was not returned; and there the party 
| night pleag to the ſcire facias ad audiendum errores as well as in 
this cale, viz. a releaſe, &c. and therefore he urged, that the ſaid 
- caſe was much to the purpoſe. And Gould juſtice at the firſt ar- 
gument ſeemed to be of the ſame opinion. But afterwards in this 
term the whole court held, that ſince the firſt ſcire facias was not 
returned, an alias ſcire facias could not be ſued ; and therefore the 
inclined to reverſe the judgment. And they looked upon the _ 
in Rolle's reports as not tantamount to the caſe in queſtion. - An- 
| other error, upon which Mr. Broderick for the. plaintiff in error 
' Judgment. inſiſted, was, that the judgment was erroneous, becauſe. it has not 
determined the matter referred to them by the parties, which was, 
whether the writ of ire facias was ſufficient or not; but has, 
without determining that, awarded execution. And for this Ow. 
19. Walter's caſe, Gro. Eliz. 227. Cro. Ja. 372. 1 Roll. Abr. 205. 
werte cited. But to this Mr. Raymond anſwered, that the court has 
in effect determined the matter referred to them by the demurrer of 
the parties; for they have adjudged, that the plaintiff ought to have 
execution, which is a determination by conſequence, that the writ 
, of ſeire facias was good; for if it was hot 3 the plaintiff _ 
| | ; | not 
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not have execution.” But as to this point Holt chief jultice feel 
to be of opinion, that the judgment was erroneous; but he gave no 


| tive opinion to this point; but for the other error, he was ready | 

to reverſe the judgment. Then Mr. Raymond took exception to 
the writ of error, and moved to'quath it, becauſe the -writ of error a 
was to remove recordum et ' proceſſum adjudicationts executionis ju- See 1 Lutw. 
dicii ſiper praeditum praeceptum ' de ſcire facias, and the record 1287 58. 
removed was of an adjudication of execution ſuper recugnitionem. 
And for this variance the writ of ertor was quaſhed, notwithſtand- Variance. 
ing that there were ſeveral precedents produced, to ſhew that the 
curſitors uſed to make 'writs' of error upon judgments in ſcire factas' 
againſt bail in that manner. For, per curiam, there is a plain dif- 
ference between an award of execution in a ſcire facias upon a judg- 
ment, and in a ſcire facias upon a recogniſance. Then the defen- 
dant Burr ſued another writ of error; upon which a motion was 
made in Chancery to ſuperſede it, quia erronice emanavit, upon 
ſuggeſtion, that the curſitors would certify, that no man could have 
more than three writs of error” by the'courſe of the'court, Upon , 4M 
which a day was given to the plaintiff in error, to ſhew cauſe, Ce. 3 
And the curfitors' were ordered to attend. And upon hearing wan dress 
council of both ſides the lord keeper Wright declared, that a writ we of ent. 


TS. — I 


of error-was a writ of right, and that he could not hinder the party 
from ſuing it. And therefore the order was diſcharged.” Poft. 1252. 
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Reſpaſs, The plaintiff declared, that the defendant the ſe- 8 C. r. 

cond of April broke and entred the plaintiff's cloſe, et ber- 229 N 
bam ſuam'pedibus ambulando conculcavit et tonſumpſit, necnon arbores » ++ 
 ſuas, vis. derem popules, Gc. ſuceidit, cepit et aſportavit, tranſgreſ» Comb: 427. 
fiones pratdifas a praclicto ſecundo die Aprilis diverſis ditbis et vi- 4 b 
cibus uſque the twenty eighth of the ſaid month of April cuntinu- laid with « 
and. Upon not guilty pleaded, verdict war given for the plaintiff, — 
and iatite damages. Upon which Mr. Branthwaite for the defen- gange be laid 
dant moved in arreſt of Judgment, that the cutting of the trees with a conci- 
could not de laid with a'continuando ;/ and therefore intire damages Mon, © 
being given, the jury ſhall be intended to have given for that as verdia, be- 
well as for the other tteſpaſſes. And therefore! judgment ought to Suſe no da. 
be arteſted, becauſe no damages ought to have been given for that. 66.9 bp - * 
And Halt chief juſtice ſaid; that it was time that this exception gives, &. 
ſhould be ſettled 1 and that in order to effect it, they would con- 32: 19+: 
fider among themſelves, and give judgment after deliberate coplide- Bip. . 
ration had. And afterwards at another day Holt chief Juſtice de- 


clared, that they were all of opinion, that the plaintiff ought. to Ver. 363... 
have his judgment, * av to the trees . 


wa © Ws 
2 Show. 196. 


_ 
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continu 
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declara 
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T Rever by an adlviniteatr, The pl 
i pale. ſion in the inteſtate, and of a loſs: by him in his life<time- 
en as b (among other things mentioned particularly in the declaration). 47 


;ntiff declared of a poſſeſ. 


Tower by an 
adminiſtrator 


by heide ducdenis thecis, Anglice calks de ſpirit. et de quinguaginte galan. aquae- 


ſlate, the de- 


fendant 


not give in m. 
evidence, that fore 
there is an 


caàn- 


caldae, &c. and then he lays the converſion to be in his own 
N 


2 


c. Upon not guilty pleaded, and a trial at Gusldbull be- 
olt chief juſtice, Tueſday the twenty- ſixth of January 1702, 


executor. 


Hilary term, 1 Ann. Mr. Brantbwaite offered to give in evidence, 
8. C. 1 Salk. that there was an executor alive; and then (by him) that will de- 
285. by the ſtroy the property in the plaintiff, And in trover he cannot re- 


fielg a. Marſo, cover; but perhaps it might have been otherwiſe in treſpaſs, becauſe 


2 Mod. 14, the bare poſſeſſion would have been enough. Sed non allocatur 
546.“ e per Halt chief juſtice, For (by him), the. defendant ſhould. have 


ure 159, pleaded it in abatemeot; and it cannot be given in evidence upon 
a 281. not guilty. pleaded, becauſe here the pro is laid in the _inteſtete. 
„Brant if the plaintiff had declared upon a property in himſelf, and it 
| had appeared upon the evidence, that he claimed the goods but as. 
adminiſtrator to J. S. &c. there the evidence of an executor, GS. 
- had been a bar to the plaintiff, becauſe it would have defeated his 
property, upon which his action is founded, And a verdict was 
given for the plaintiff, and jntire damages. Upon which Mr. Bronth- 
waite moved in B. B. in arreſt of judgment, that the words, tberis 
ue ſpirit. with a daſh, and galan. were ſo uncertain, that the court 
could not underſtand what the plaintiff meant by them ; and there». 


fore that the damages being _imire, they were given for thꝛm us well 


= 1 ks for the other things; and therefore. that judgment ought to be 

their, Tights arreſted, Bat after conſäderatien had af it,, Wut chiet juftier pro- 

tha 40m ngunced the opigion of the cott to be, that the worde, Theis de. 
22 


Pirit. were cerwin enough, without, hewing what. dort bids 


” 
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they were, ſince they were contained in the caſks. And he com- 
pared it 10 the caſe of Frover for a library of books, without ſpe- 
cifying the particulars, and good; and that the words de ſpirit. 
with a daſh muſt be underſtood ge fprritibus.. 2. They held, that 
the word galon. was very proper. In Spelman's gloſſary galant, 
galona, galonae, is expounded to be a 72 He cited glſo the 
ordinance of meaſures, 51 Hen. 3. and the ſtatute de piftoribys, 
cap. N. the ſaid word ated in the ſame Teaſe. Jadgment for the 
plaintif. 1 5 . 


Williams veg. Cutting. 


RROR C. B. In afumpft the plaintiff declared upon the s . 1 bu. 

cuſtom of merchants upon a note payable upou demand; and 0 G 
there was alſo another count upon an i#debitatus afſumpft, Upon yi. 1. * 
non afſumpfit pleaded, the jury gave feveral damages ; but the judg- J — 4 


ment was entred, that the plaintiff ſhould recuvet damnd , 
juratores praediftes in forma pracdifth aa. And = etrot me t 
brought, the error aſſigned by Mr. Pengrily was, that the firſt cout 2 
was not maintainable, and tho judgment, being given for the da- n 
mages given by the jury upon the ſaid promiſe, was erroneous; which one 
Again which it was urged by Mr. Meld, that the judgment augtit w. good and 
only to be reverſed: guoad and affirmed for the reſt. And to prove jute g. 
that, he cited: Hob. G. 1 Noll. Rep. 2 f. Jacob v. Mills. amd Mor V. tire for boch 
Againſt which Me. Pengelly cited Allen 74, 75. 1 Null. Abr, p75. ful * 

pl 4. 1 Keb. 232. Sti 121, 12g. 3 A 199, 213. Vene. wine. 8 
27, 39. 2 Keb. 50b, 535. and that the reſolutions have been al- C. hug. 306 
ways contrary” to the ſaid caſe of Jacob v. Miles; and fo it was 3. 557. . 
adjadged, Cro. Ja. 424. within three years after the ſuld caſe of G . 
Jacob. v. Milk; and that the plainiff ſhould have entred 4 ei. cape g. 

mittit for the damages upon the firſt promiſe, and taken 3 
for the reſt, as 2 Saund. 378. And it was held by t 
ooutt, that the judgment being intite cculd not be reverſed” for 
part: And Hott chief juſtice ſud, that he had known it ruled 
accordingly in his time upon debate, and that the caſes in Hobart 
and Moore wete not ſupported by any ſubſequent authority. Note, 
all the judges held clearly, that the feſt count was i, according 40 
the caſe of Clerk v. Martin, before, ' 757. except Powell juſtice; 
whoadoubted, Judgment was arceſted, ai, SG r. 


o 
= 


1 Cooper ver. The hundred of Baſingſtoke. e 


inte. Poſeb. 13 Will's, B. R. Rot 43. 
S. C. 2Salk. N action upon the ſtatute of hue and cry, Upon not guilty 
e A pleaded the jury found a ſpecial verdict, upon which the caſe 
Farr. 157-4. Was thus. Robbers affavlted the plaintiff upon the highway in the 
12. 8. hundred of Mitcheldever, and they carried him out of that way into 
na a coppice near adjoining to that highway ; but this coppice lies 
ou _— in the hundred of Baſing /toke extra. The robbers took nothing 
42 and en. from the plaintiff in the hundred of Mitebeldever, where the aſ- 
nes bim into ſault and ſeiſure of the plaintiff's perſon was made; but they rob- 
the handred | bed the plaintiff of 28. Gc. in the coppice. And the grand queſ- 
robs him, the tion, whether this action lay againſt the defendants, or againſt the 
hondred of $, inhabitants of the hundred of Mitebeldever, or both, was argued at 
23 the bar ſeveral times; for the plaintiff by Mr. ſerjeant Cartbeu, 
upon the ta», Mr. Mountague, and Mr. Laws ; and for the defendants by Mr. 
Sagan. 86. Peere Williams, Mr. Raymond, and Mr. | Broderick.” And now 
1 Sid, 263. this term Holt chief juſtice pronounced the opinion of the court to 
be, that the plaintiff ought to have judgment. Aud the method 
that he purſued in delivering his opinion was by way of anſwer to. 
the objections taken by the: counſel for the defendant at the bar. 
la order therefore the better to underſtand the reaſons of the chief 
juſtice, it ſeems neceſſary to repeat the ſubſtance of the argumenis. 


and objections made by the defendant's counſel. ; N 


I. And firſt they agreed, that this action ought to be brought 
againſt the hundred in which the robbery was committed, by the 
expreſs words of the act of parliament. But they argued, that al- 
though the goods were not actually taken from the perſon of the 
def:ndant in the hundred of Mitebeldever; yet ſince the aſſault and 
ſeizure were made there, and the goods were immediately taken 
from the plaintiff ; that will relate to the ſeizure, and amount to a; 
robbery in the hundred of Mitebeldever. And to prove that, they 
cited ſeveral rules of relation, and caſes concerning it, as Dier 78. 
Plowwd. Com. 260. 14 Hen. 6. 47. A. being non compos gives 
himſelf a ſtroke, then . he. recovers his ſenſes, and then dies, he 
ſhall not be adjudged ei de ſe. 33 Ai. 7. Fitzh. corone 210. 
If a ſervant intends to kill his maſter, and then he departs from 
his ſervice, and then he kills his maſter, it is petit treaſon, and yet 
there was a year betwixt the firſt deſign and the act done. 44 Ew. 
3. 14. 4 Hen. 4. 2. Fitzb. corone 97. Hale P. C. 72. Staunf. 
P. C. 27. So here, the aſſault and ſeizure, which cauſed the fear, 
without which there can be no robbery, continued until the taking 
e away 
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away of the goods. And if there ſhall be fo, ſtrong a relation, in 
caſe where the life of a man is in danger; much more ought it to 
be encouraged, to intitle a man to a remedy. They cited alſo 
1 Sid. 26}. Pledall v. the hundred of Thiftleworth, where it was held, 
that if robbers drive, or cauſe the waggoner to drive, his waggon 
out of the way in the day time, and they do not rob him till night, 
yet the hundred is liable, and it ſhall be adjudged robbery in the 
day, becauſe the firſt ſeiſure is the robbery. So if a man be ſeiſed 
in the highway, and carried into a houſe, and robbed there, the 
hundred ſhall be liable ; and yet for a robbery in a houſe the hun- 
dred is not liable. So 1 Sid. 367. Turner and Cary v. Smith, it 
is reported, that it was ſaid (which muſt be meant by the court) 
that if robbers ſeiſe perſons in the hundred of A. and lead them 
into the hundred of B. and rob them there, the hundred of A. ſhall 
be liable. And there is great reaſon for ſupporting ſuch reſolutions, 
becauſe the firſt fault was in the hundred of A. Sc. For if watch 
and ward had been kept there, no robbery could have enſued. ' 


** 


But to this objection Holt chief juſtice anſwered, that it was 
evident by the verdict, that the robbery was committed in the | 
hundred of Baſing floke. For if this fact had happened in two Robbers feife 


counties inſtead of two hundreds; the robbers muſt have been in- n n we 


; . 5 | 5 county of . 
dicted in the latter county, and tried there. For it is impoſſible to and lead bim 
make the aſſault and ſeiſure amount to a robbery ; and there is no ie che eeun- 


colour here, to make it a robbery by relation in the hundred of 3 
Mitebeldever; for relation never holds place, but where the thing, only in B. 
to which the relation is made, is the immediate and efficient cauſe 

of the thing relating; but here the aſſault is not the efficient cauſe 

of the robbery, for at moſt it is but cauſa fine qua non. And this 

caſe is not like the caſes of murder, where the ſtroke is given upon 

one day, and the party dies upon another day of the ſaid ſtroke, 

this death will relate to the ſtroke for ſome purpoſes, but not for 

all ; for as to the forfeiture it will relate to the ſtroke not for 

collateral purpoſes. Therefore if the murderer be indicted, and An indittmem 
the indictment ſhews, that the ſtroke was upon one day, and the N 
death upon another, and it concludes, that ſo he murdered him firſtof Ages, 
upon the former day; it is ill, becauſe no felony was committed an 3 
till the death: but if it concludes, that ſo he murdered him the 3 
day of the death, it is good. 4 Co. 42. So if a mortal wound be be murdered 
given, and the party languiſh for a month, and 4. knowing there- , —_ 


* Auguſt; it is 
of receives the murderer ; or if conſtables arreſt him, and permit "tl 


him to eſcape, and then the perſon wounded dies ; the receivers are 
not acceſſory to the felony, nor are the conſtables felons. 11 Hen. 
4+ 2. 6. So here there was no robbery committed, but in the 
hundred of Baſing ſtoke, and relation cannot hold place, He cited 
85 Y 


Hutt, 
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Hurt. 12 5. as a caſe in point; and ſaid, that Could/b. 86. adm its 
the preſent queſtion. He ſaid farther, that the true reaſon of this 

caſe is this, that the hundred is not chargeable becauſe the robbery 

was done there which they did not prevent; but becauſe the rob- 

bers were not arreſted within forty days after, &. And that this 

is the true reaſon why the hundred is not chargeable, appears from 

hence, that if they produce the robbers, notwithſtanding that the 
party robbed had ſuffered very great damage, the hundred will be 
excuſed, Until a robbery is actually committed, the hundred is 

not obliged to make hue and cry after the malefactors, and con- 
ſequently ought not to be charged for not producing them. And 
therefore in this caſe there being an aſſault only in the hundred of 
Micheldever, but no robbery, and the robbery being in the hun- 

dred of Bg/ing //oke, the hundred of Baſing toke are obliged to ſeiſe 

the offenders; and for not having done it, they are chargeable to 

A. aſſaults B. the plaintiff. As to the objection made, that if A. be aſſaulted up- 
_—_ 1 84 on the highway in one hundred in the day, and is carried into 
day, and cer- another hundred, and is not robbed there till night; that yet the 
ries him into ſecond hundred would be liable. He anſwered, that he was of 
E Fe opinion, that in the ſaid caſe the action failed; becauſe the aſſault 
not rob hin Was not a robbery, to charge the firſt hundred; and the other 
vill night, . hundred cannot be chargeable, becauſe it was done in the night. 
<>" Aion on So if A. be ſeiſed in the highway, and carried into a manſion houſe ; 
dhe ftatute. he held that A. would be without remedy ; becauſe for a robbery in 
a houſe the hundred is not chargeable. 7 Co. 6. Sandbill's caſe. 


2 Inft. 569. Moor 620. pl. 848. 


Another exception was taken by the defendant's council, that 

Robbery in a the defendants cannot be charged in this action, becauſe the rob- 
coppice. bery was committed in a coppice and not in the highway; and 
(by them) the handred is only liable, where the robbery is done 

in the highway, or in ſome publick place where watch and ward, 

may be kept; but it would be hard to puniſh the hundred, where 

they cannot prevent the robbery by keeping of watch and ward. 

Now in a coppice they cannot keep watch and ward, becauſe they 

would be treſpaſſers. And that is the reaſon, why they ſhall not 

be chargeable for a robbery done in a houſe. By 13 Edw. 1. cap 5. 

highways are to be enlarged by cutting of buſhes, &c. and it the 

Jord of the ſoil does not cut the buſhes, he ſhall anſwer for the 

robbery. They cited alſo Cro. Car. 266. Rex v. Ward and Lime, 
- where it is ſaid, that the way there was not ſuch, as the inhabitants, 

ought to keep watch and ward, or ſhould be anſwerable for a rob- 

bery in ; which argues, that it was plainly the opinion of the court, 
that they ſhould not be chargeable, but for robberies done in the 


Highway. = 


% 
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H chief juſtice, the next day after he had delivered the opi- 
nion of the court, ſaid that he had in haſt omitted to anſwer this 
objection. But he ſaid, that they were all of opinion, that it is 


not oy to be a highway, in which the robbery is done, te 
charge the hundred. | 


Another objection was taken by the defendant's counſel, that it 
was not found, that the robbery was done in the day, and then 
the hundred will not be liable. 7 Co. 6.5. And it being a ſpecial 
verdict nothing ſhall be intended, but it ſhall be preſumed by the 

court that the jury have found the whole fact. 55 
But to this Holt chief juſtice upon the argument ſaid, that it muſt In an adios 
be found, that it was done in the night; otherwiſe it ſhall not be Hon t fla. 


intended, for ſuch evidence ought to be given on the part of the ON e 


defendants. And he did not regard the ſame exception, when he that the rob- 


ronounced the opinion of the court. See 2 IH. 50g. Judgment dar n , 

* the plaintiff by the whole court. | Pr —.— 
-  & found, 

which does not find it; yet if it was not found that it is in the night, the hundred is liable. 


Reading ver/. Rawſterne. 


þH upon the demiſe of Bernard. Upon not s C. 2 Salk. 
gully pleaded, the cauſe being tried at ui prius, a caſe was 88 — 
made for the opinion of the court, which in effe& was thus. A. 123. 
being ſeiſed of the lands in queſtion in fee, had iſſue two daughters Chan. Prec. 
B. and C. B. matries, and has iſſue D. and dies; A deviſes the Trim 
lands to D. and his heirs and dies; D. dies; and the heir of D. of fee of lands 
the part of his father, and the heir of D. of the part of his mother, dad den. 
entered into the lands, and took the profits for more than twenty — B. 
years before this action brought; which action was brought by the bath iſſue D. 
plaintiff as deviſee of Bernard, who was heir of D. of the gu 
part of the father of D. And this caſe was argued by Mr. Cowper lands to B. in 
of the one fide, and by Mr Montague of the other fide. 2 — 
And the firſt queſtion was, whether D. took the whole lands ante: — 
purchaſe, or one moiety by deſcent and the other by purchaſe. * — 
And the whole court held, that D. took the whole by purchaſe. ** 
For though where the ſame eſtate is deviſed to the heir in quantity when an beit 
and quality, as he would have taken by deſcent if there had been takes by de. 
no deviſe ; the deviſe will be void, and ſuch heir will take by de- fndeg 1 88 
ſcent ; as if a man ſeiſed of lands of the part of the mother deviſe e. 


them to the heir of the part of the mother, the deviſe will be y 
2 


oid, 
and 


* 
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and the heir will take by deſcent, 3 Lev. 127. Hedger v. Rowe : 
and as where a man deviied lands to his heir in fee, upon condi- 
tion that he ſhould pay 20/7. to A. and upon refuſal to'pay, &c. 
he deviſed them to A. in fee; it was held, that the deviſe to the 
heir was void, and that it was an executory deviſe to A. if the heir 
2 did not pay, Cro. Eliz. 019. Anſworth v. Pretty : yet in this 
YE WOT caſe the 200 was not to: the heir, 155 one of the 2 Dit and 
conſequently her repreſentative, is not heir alone, but D. and C. 
were heir to the diviſor, Co. Lit. 163. 6. If a man plead a de- 
ſcent uni fi iae et cobaeredi, it will be ill. Beſides, if the court 
hold that D. took a moiety by deſcent, they ought to hold con- 
ſequently, that the deviſe as to the moiety was void, and then th 
ſaid moiety ought to deſcend to D. and B. as heirs to A. and cons 
ſequently D. had but three fourths of the lands, where they were 
intirely deviſed to him. And therefore this caſe is not within the 
reaſon of the caſes cited; but of neceſſity it muſt be adjudged, 
that D. took the whole by-purchaſe. As to the objection, that a 
deviſe cannot be good in part and void in part as to one intire thing, 
the court ſaid, that it could not be ſupported ; becauſe if a man 
deviſe one moiety of Blackacre to B. his heir in fee, and the other 
moiety in tail ; the heir ſhall take the fee by deſcent, thedeviſe as 


to that being void, and the other in tail he ſhall take by the diviſe 
by purchaſe. 


2. A ſecond queſtion was, whether the taking of the profits by 
the heir of the part of the mother of one moiety ſhall not bar the 
heir of the part of the father after quiet enjoyment for twenty 
years, by the ſtatute of limitations, from bringing an ejectment. 

ne of 11 And the whole court held, that it ſhould not. For (by them) the 
mitations does ſtatute of limitations does not bar a man, but where there is an 
not bar 1 actual diſſeiſing. Now here the bare taking of the profits is not 
3 an actual diſſeiſing. Beſides, that where two men are in poſſeſſion 
of land, Sc. the law adjudges it to be the poſſeſſion of him who 
hath the right, until he be actually diſſeiſed. B. and D. were not 
tenants, for B. was a mere ſtranger; and though he took a moiety 
of the profits, that will not make him tenant in common; for a 
man cannot diſſeiſe another of an undivided moiety, as he may of 
ſuch a number of acres. But farther, if they had been tenants in 
common, it is true, that one tenant in common may difleiſe the 
other; but that muſt be an actual diſſeiſin, as the hindering him 
from coming upon the land, Cc. and not by a bare perception 
of the profits. As to the objection, that the bringing of the eject- 
ment for a moiety admits him to be out of poſſeſſion of it Holt 
denied it to be ſo. For if A. ſeiſed of land makes a leaſe of one 
undivided moiety, and F. S. ouſts the leſſee, he muſt bring his 

| 85 eject- 
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ejectment for a moiety; ſo if they were both put out of poſſeſſion, 
they muſt have ſeveral remedies, as ſeveral aſſizes, Sc. judgment 
was for the plaintiff. | | 


Brown et ux. ver/. Gibbons. | 


ASE for words ſpoken of the wife by the defendant, ws. C. Selk. 

Mrs. Brown is a whore, and has done all the whores do; per 206. 
quod the plaintiff being a tradeſman loſt ſuch and ſuch,” viz. A. B. Farr 129. 
Sec. from being his cuſtomers, who were his cuſtomers before, In cats for 
&c. Upon not guilty pleaded, the defendant at niſi prius gave evi- words not ac- 
dence by way of mitigation of damages, that Mrs, Brown was a © my 4a 
whore. And the evidence was very ſtrong, Upon which the ju- but made ac- 
ry gave damages but 20 3. to the plaintiffs. And now Mr. Maun- tionable by the 
tague moved, that the plaintiffs might have their full coſts ; which e 
was oppoſed by ſerjeant Darnall. And the court held, that this are under 407. 
action is not an action for flanderous words within the meaning = we plain- 
of the ſtatute of 21 Jac. 1. cap. 16. becauſe the ſpecial damage is fall cots. 
the giſt of the action, without which it would not lie. And Pep. 1588. 
therefore ſuch an action lies for the huſband alone, without join- 8 25 3715 
ing the wife, which is otherwiſe in a common action for words. 
And Cro. Car. 140, Law v. Horwood was cited, and allowed by 
the court to be a caſe in point. And Powell chief juſtice ſaid, that 
if the maſter brought an action of battery againſt J. S. for a battery 
committed upon his ſervant, per quod ſervitium amfit, if the jury 
upon not guilty pleaded gave damages under 40 s. the plaintiff ſhould 
have full coſts, notwithſtanding the ſtatute of 22 C 23 Car. 2. 
cap. g. which allows in common actions of battery no more coſts than 
damages, where the damages are leſs than 40 5, And the plaintiff 


in the principal caſe had full coſts, 


Cole verſ. Rawlinſon. 
Intr. Tin. 11 Will. z. B. R. Rot. 113. 


HEN Upon not guilty pleaded the jury found a ſpecial ver- 8. C. 1 Sa. 
dict, upon which the caſe was thus. Billing fley ſeiſed in fee 234. 
of the Bell tavern in St. Nicholas Lane, London, marricd a widow, opt Fare 
who had a ſon by her firſt huſband ; and upon the marriage Billing ſſey Deviſe. Fes 
by leaſe and releaſe conveyed the Bell tavern. to truſtees, to the uſe of or life. 
himſelf for life, remainder to his wife for her life, remainder to their 
firſt ſon in tail, Cc. remainder to the right heirs of the wife, Cc, 
Billing fley had iſſue by the ſaid woman Jobn Billing fley, and died. 
The wite alter wards made her will in thele words (inter _ 

| 2 give 


„ 
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1 give, ratify and confirm to my fon John Billing fley all my rigbt, 
title and intereſt which I now: have, and all ſuch term and terme 
for years, which now is, or at any time after my deceaſe may hap- 
pen to be, in my power to diſpoſe of, in whatſoever I hold by leaſe 
of J. S. and F. N. and alſo the houſe called the Bell tavern in Sr, 
Nicholas Line together with the ſtable thereunto adjoining. And 
the queſtion was, whether Jobn Billing fley took by the deviſe an 

e eſtate for life in the reverſion after the determination of the eſtate 
tail, or the inheritance of the reverſion. If he took for life, then 
judgment ought to be for the plaintiff; if he took the inheritance, . 
then. jadgment ought to be for the defendant. And the three 
judges, Powell, Powrs, and Gould, were of opinion, that John 

Billing ſfley took the inheritance, &c. againſt the opinion of Holt 
chief juſtice. This caſe was three times argued at the bar. And 

new the judges delivered their opinions ſeriatim. And the rea- 
ſons of the ſaid three judges were, 1. That the intent of the devi- 
ſor appeared plainly to be, to deviſe a fee ; becauſe ſhe knew, that 

' the deviſee was tenant in tail before by the ſettlement. 2. There 
is not any end of the ſentence, till one comes to the words [And 
alſo the Bell tavern} and fo this latter part of the ſentence will 

. borrow the word give from the former part of the ſentence; other- 
wiſe nothing would paſs by this part [And alſo, Sc.] And then 
for the ſame reaſon they will borrow the words which limit the 
eftate, v72, all my right. But otherwiſe it had been, if the words, 
I give, had been repeated; then they would have made it a new 
ſentence, and disjoined it from the words of the limitation. And 
for this they cited 1 Roll. Abr. 844. M pl. 1, 2. Myor 52. So 
where a man granted hedge- bote to be taken by the aſſignment 
of his bailiff, and alſo fire- bote; the words, and alfo fire- bote, 
borrow the words, by the aſſignment of the bailiff, as well as the 
word grant, and the grantee cannot take fire- bote without the aſ- 
ſignment of the bailiff, per Shelly, Dier 19. 6. 3. They muſt 
make this conſtruction, otherwiſe the deviſe would be void, becauſe 
the deviſee had an eſtate in tail before, and therefore a deviſe to him 
for life would be uſeleſs and void. Powys juſtice ſaid farther, that 
the word [in] ſhould be underſtood, as if it had been faid, And 

alſo in the Bell, &c. for quod ſubintelligitur non deeſt. And Gould 

juſtice ſaid, that the words, the Bell tavern Cc, were fufficient 
to paſs. the inheritance in this caſe. To prove which, he cited 

Moor 873. Whitlck v Harding, where a man deviſed his lands 

for ninety=nine years, and afterwards he deviſed all his lands of in- 

heritance to B. though in ſtrictneſs the words, all his lands of mhe- 

| ritance, where a diſcription of the lands, not of the eſtate, yet it was 

held, that a fee fimple paſſed ; becauſe it appeared, that the devi- 

ſor intended to paſs a fee, for an eſtate for life after ninety- nine 

years was of ſo ſmall value, that it could not be imagined,” that 
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dhe deviſor deſigned to deviſe it. And the ſame reaſon holds in 


this caſe. Powell juſtice. added, that it was lawful, to tranſpoſe 
words even in deeds, to ſupply the intent of the parties; and 
much more in caſes of wills. Therefore he was of opinion, that 
they ought to read the ſentence in this manner, Item I give, &c. 


to my ſon Jobn Billingſley all ſuch germ, &c. add all my right, 
&c. in whatſoever I hold by leaſe of J. S. or J. NM. and alſo the 


Bell, Cc. this will paſs a fee plainly. And for theſe reaſons 


theſe three judges concluded, that jadgment ought to be for the 
defendant. | 3d 8400 05 


But Holt chief juſtice e contra was of opinion, that judgment 
ought to be for the plaintiff, holding that an eſtate for life only 
paſſed in the Bell tavern, Sc. And he ſaid, it is a principle known 
and certain in the law, that upon a deviſe to J. S. without limit- 
ing any eſtate, J. S. will take it but for his life, unleſs there be 
ſome ſpecial matter in the will, that ſhews, that the intention of 
the deviſor was to deviſe a larger eſtate, And there is no difference 
between a deviſe of lands in poſſeſſion, and a deviſe of a reverſion. 
Aud in this caſe if this deviſe had been to a meer ſtranger, who 
had not bad an cſtate=tail before, it would have paſſed but an eſtate 
for life, And for that purpoſe he cited C. Elia. 330. Dickens 
v. Marſhal, where J. S. deviſed his lands and goods to his ſon 
and Daughter, after his debts and legacies. paid, 40 be equally di- 


. vided between them, and held that they took but an eſtate for 


life; and yet it might be objected, that if the debts and legacies 
were not paid in the lite of the daughter, (he would take nothing. 


Objesion. . Theſe words, And allo.the Bell, Ge. relate to the 
words, All my right, &c. 43 


Anſwer. That cannot be, becauſe the words, All my right, &c. 
which 1 now have, and all ſuch term, Gc. are relative words, 
and muſt have a ſubject, and that is what follows, viz. in what- 
ſoever I hold by leaſe, &c. and then the words, and alſo the 


; houſe, &c. follow, which may relate to the words, give &c. and 


cannot relate to the words, all my right, Cc. which are: ſatisfied 
before by the words, in whatſoever I hold by leaſe, Cc. Farther, 
turn the words into Latin, Item dono, &c. omne jus meum, Ge. 


et omnes tales terminum, Cc. in quocungque teneo per dimiſſionem, &c. 
ac etiam domum, &c. and ſo the words are very grammar, 


and there is no reference. to the word right, and ſo as to the Bell 


tavern the deviſe is, that ſhe gives the houſe called the Bel/ tavern, 
&c. which will paſs but an eſtate for life, 


ObjeQion, The prepoſition Is ſhall. be underſtood. 


Anſwer. 


833 
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| Anſwer. 1 is underſtood ſometimes i in (Latin, never in Engliſh BY, 
8 - ObjeRion The copulativ And joins them. 


Aofwer, No, becauſe they are not of the ame nature, vix. 
leaſehold and. fee-fimple. And therefore the words, the houſe, 
Sc. cannot relate to the prepoſition In, the Bell tavern not being, 
- leaſe; and therefore it muſt be the accuſative caſe, and ſo cannot 
relate to the right, &c. but to the words, give, Sc. 


Heer the pin ſhall be pen. 


; Anſwer. 1 bat cannot be, becauſe 4 are esch ſenſe wm 


grammar as hey arc ; for that is e done, to make a gone 
on ſenſe, 


: 


| Objeion.- Moor & 5 


Aa fan If the naſe there: eg ſhould be edward to "bb the 
reaſon of the judgment, yet it differs from this caſe; becauſe 
there the term for ninety- nine years appears upon the face of the 

Deviſe of will and is created by it. But that was not the true reaſon of the 

lands of inke- judgment The reaſon was, becauſe a deviſe of all his lands of 

PR: inheritance paſſed a fee,” and it might be a great queſtion, if it did 
die not paſs a fee, why he deviſed them by the name of bis lands of 
inheritance. | And the caſe is reported in Heb. 2. to have been ad- 
judged upon the ſame reaſon. Fodeed the caſe there is put dif- 
ferently, becauſe it is there a deviſe of the inheritance ' of bis lands, 
which is a fee without doubt in a will. e 


Odjection. 1 Roll. Abr. 844. N. pl. 1. Cc. and the other 
caſes to the ſame purpoſe. 


Anſwer.” The ſaid caſes are not parallel to the caſe in queſtion, 
becauſe there is a plain relation to all that preceeds, as well the 
words of limitation as of grant; but here the words, right, &c. 
are ſatisfied by, and relate to, leaſes, as is ſaid before. And he 
cited Cro. Car. 447, 449. Wikinſon v. Merryland; where a man 
deviſed all the reſt of his goods, chattels, leaſes, eſtates mortgages, 

| debts, ready money, plate, and other goods, whereof he was pol- 
ſeſſed, to his wiſe, and died having a mortgage in fee forfeited ; 
and held that no fee paſſed : and yet mortgage is an extenſive 
word, but there wanted words of inheritance ; which proves, that 
in the expoſition of wills no regard ought ro be had to external 
accidents, (which Powell juſtice agreed in his argument.) And 


3 therefore 


— 
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therefore the reaſons urged, that this eſtate came from the father of 
Jobn Billing fley, &c. are not prevalent. 


Objection. That according to this expolition the deviſe will have 
no effect. LOS 


Anſwer. That is no reaſon to conſtrue a larger eſtate to paſs by 
the will, than the words will paſs ; for. it does not appeat in the will 
itſelf. And (by him) for theſe reaſons an eſtate for life only paſſed, 


and the plaintiff ought to have judgment. But by the other judges 
judgment was given for the defendant. . | 


Afterwards a writ of error was brought in the Exchequer chamber 
upon this judgment. | *s, . 


Clerk ver” Udall. 


N offumpfit upon quantum meruit, upon non aſſumpſit pleaded, > Nie, 

and verdict for the plaintiff, it was moved in arreſt of judg- Salk. 649. 
ment, that the declaration was ill, becauſe it was to pay ſuch Merercrer, 
ſams, as the plaintiff rationabiliter babere mereretur. Upon which 
judgment was ſtayed until this term. And now the court held, 


that it was well enough, and the ſame with meruit. Judgment for ' 
the plaintiff. | | 


Dike ver/. Brown. | 
| | Tubes of fag 
TPON a motion for a prohibition, the caſe was, the deſen- ana. 
dant libelled in the Spiritual Court for tithes of faggots made 71. 
of loppings of trees; and the ſuggeſtion for a prohibition was, 
that theſe loppings were cut from the ſtumps of timber-trees above 
the growth of twenty years. And it was alleged, that ſentence. | 
was given in the Spiritual Court, and therefore the plaintiff comes Prohibition 
here too late, to have a prohibition. But per Holt chief juſtice * ©. 
the ſentence will not hinder the having a prohibition in any caſe, | 
but in caſe of prohibitions grounded upon 23 Hen. 8. cap. 9. for 
citing out of the dioceſe. But becauſe the plaintiff had not pleaded 
this matter in the Spiritual Court, they denied the prohibition; 
becauſe, the Spiritual Court has general juriſdiction of tithes, and if 
any ſpecial matter deprives them of their juriſdiction, it muſt be 
pleaded there. And if it had been pleaded there, and iſſue joined 
upon it, and upon the trial it had been found not to be fikva caedua, 
it had been well, But if they had refuſed to admit the plea, a pro- 
hibition ſhould have been granted. 


Aa Croſs 


„ 


8 E. 1 Gall 
148. 

Far 138, 
wy 643. 
3 Salk. 79. 
Certiorari lies 
in the Com- 


mon Pleas, to 


remove a 
cauſe in the 
- court of 'Ely. 
See 2 Wilſon, 


311, 406. 


5 it Was &rgucd ſeveral times at the bar by Mr. Parker, Mr. Bro. 
derict, and Mr, Eyre, for the plaintiff in error, and by Sir Bar- 


is tenere placita, which is the loweſt, and is a concurrent juriſ- 
diction; in which caſe the plaintiff may proceed in the inferior 


it tried in a ſopetior court (if he will) of che King's; and that for 


Tres lord ondy and it is he alone who can take advantage of it, neither the plaintiff 


can ta ce ad- 
vantage of co- 
nuſance of 


pleas, 


Proceedings 
upon conu- 


ſance claimed. 


certiorari, and that ſo the court of Ely had good authority to 
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Croſs verſ. Smith. 

nt. Mich. 12 Will, 3. B. R. Rot. 19 

7 upon a judgment given. in the court of the biſhop 


of Eh in caſe for words nk the twenty-fifth of 9 4274 

II. 3. of. the pleintiff. The error 1 7 was, that a cer- 
arg? ified 5 of the Common Pleas, tee the twelfth of Fe- 
bruary 12 Will. z. returnable in Egfter term following, to. remove 
the cauſe, and it was allowed, and Gig they proceeded 
afjerwards to give judgment for the Plzint The defendant in 
error pleaded a grant to the biſhop of Ely " conuſance of pleas, 
and an allowance of it in this court 21 Edw. 3. and that the cauſe 
of action aroſe within the juriſdiction of the ſaid court, and that 
this matter was returned to the Common Pleas upon the writ of 


proceed, Sc... To this plea the plaintiff in error demurred, And 


tholomew Shower, Mr. Ward, and Mr. Weld for the defendant in 
error. And the points made by them were, 1. Whether a cer- 
.tiorari lay out of the Common Pleas to the court of Ely, 2. If 
it lay, whether it would be a ſuperſedeas to their proceedings. 
And the whole court held the affirmative. And Holt chief juſtice 
ſaid, that there are three ſorts of inferior juriſdictions. The firſt 


court, if he will, but that does not deprive the ſubject, of having 


good reaſon, for if it were otherwiſe, .a man who comes by chance 
into an inferior juriſdiction, might be arreſted there, and detained 
in gagl a long time for want of bail. The ſecond ſort is conu- 
Lance of pleas, which is by grant to ſome lord of the franchiſe ; 


nor defendant, for he cannot plead it to the juriſdiction of the 
court; but the lord of the franchiſe, by his bailiff or attorney, mult * 
come in and claim the franchiſe; and though the lord ought to 
have the action, yet this court is not ouſted by it, but the plea re- 
mains under the controul of this court; for day is given here upon 
the roll to the parties, to be in the inferior court at a day certain, 
and the parties are commanded there, and the tenor of the record 
of this court is ſent, for the inferior court to proceed, and if 
Juſtice is done there, all is well, but the record is here; and if 
juſtice i is not done there, as if the cone there does not proceed. | 


_ 


* 


3 


upon the day prefixed, ot if the judge miſbehaves himſelf, Er. 
the plaintiff ſhall have a reſummons. And it is the benefft of The 
lords only, that is conſidered in this matter. But theſe juriſdictions 
were. hardihips to the ſubzeR; and allowed by 27 flen. 8. cop. 24. 
rather for their antiquity than for any at her reaton, and they were 
detrimental to the. prerogative of the crown, and therefore certiv- 
rari's were always allowed, to prevent the grievances of theſe in- 
ferior juriſdictions. The third ſort ate exempt juriſdictions, as Exempt qusit- 
where the King grants to a city, Gc. that the inhabitants ſhall be 439. 
ſued within the city, and not elſewhere. Such à grant may be 

pleaded to the juriſdiftion of the King's Bench, Cc. if there is a 

court there, that can hold plea of the cauſe. But no body can take 
advantage of it but the deſendant; and if he ſues a certiorari, it 

will remove the cauſe, becauſe the defendant has waived his pri- 

vilege for his own benefit; ſo that there is no juriſdiction, that 

can refiſt a certiorari. As in the caſe of a cuſtomary proceeding 

by foreign attachment, if the defendant cannot find bail below, he 

may ſue a certiorari; and upon putting in bail in the ſuperior 

court the cauſe will proceed thete. The ſtatutes. 43 Elæ. cap. 5. 

21 Jac. 1. cap. 23. admit, that a Gabeas corpus and certiorari have 

always been allowed, though the 43 Elia. cap, 5. does not men- 

tion expreſsly a certiorari, but under the general words, other 

writ or writs, As to the diſtinction taken between the King's 

court and that of lords of franchiſes, that a certiorari will lie te 

the former, but not to the latter; it is no concern to the ſubject, 

to whom the court belongs. Farther, ſuppoſe that the King grants 

to a corporation, that the mayor and aldermen {ſhall be juſtices of 

peace, and that they ſhall hold a court. of ſeſſions ; this franchiſe 

is as much a right to the town, as this of the biſhop. of E; and 


yet in common experience certiorari's are granted to them every 
day. | 


Obdjection. It is unreaſonable, that theſe certiorari's ſhould ſuper- 
ſede the proceedings of inferior courts, . becauſe upon the return of 


the certiorari the court cannot proceed upon the record returned, 
bu: the plaintiff muſt, ſue, a new original. | 


Anſwer, The ſame objection extends to a babeas cor tus granted 
by the common Pleas, which hath gever been queſtioned. The 
juriſdiction here is but.a bare conuſance of pleas, and it is a great 
queſtion, whether an exempt. juriſdiction can be in any caſe, but 
in that of a corporation. There is no colour to ſay, that this is a 
county palatine. The 24 Edw. 3. 62. pl. 5. cited by Mr. Mard, 
to warrant that, has no ſuch opinion. And therefore a certiorari 
lies there, as well as to any. other inferior court that bath only 


oonuſance of pleas. And a certiarari will be a fuperſedeas, 4 Jnr 109: 
OS | well 


"a 


EY 
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len as a 3 agu And that a bates cor us is a ſuperſedes 
e Car. 261. is in point, 


A n eh point was ade e this plate: was bes 
| pre this certiorari, becauſe the writ was tele the twelfth of Febr. 
- things done 11 Will. 3. to remove a plaint tune nuper levatam ſiue affirmatani, 
berween their returnable Eafter term 12 Will. 3. and the plaint was entred the 
| bonne) © twenty-fifth of March between the tee and return of the writ, 
And the whole court held, that this writ removed the plaint, be- 
cauſe a certiorari is like a — and removes all things done in 

coutt between the. tefte and return. The ſame law of a writ of 

| Error, 1 Ventr. 68. 1 Roll. Abr. 395. Fitz. Nat. Bre. 71. a. 

. 3 Hen. 6. 30. 6. And for precedent of that form of writs, New 
| Theſ. Breu. 37. Brownl. 33 * ns the S was r 


by th bade court. 
| = 5 % 4 5 Could 5 Johnſon. 


| ET. 1 Salk. "RROR nod à judgment of the Common Pleas in 0 eat 
2 Balk. 422. L Where the plaintiff declared, that the defendant, in conſidera- 
Farr 143. tion that the plaintiff would receive A. B. and C. into her houſe ut 
Mod. boſpites, and provide for them meat, drink, Cc, to pay ſo much 
Non aſumpſit as ſhe ſhould deſerve; and then the plaintiff avers, that ſhe re- 
e dien. ceived them into ber hovſe, but does not ſay ut boſpites, and pro- 
able in c- vided meat, drink, c. The defendant pleaded non aſſumpfit infra 
it upon an ſex annos, Upon which the plaintiff demurred. And judgment in 
ea the Common Pleas for the plaintiff. And it was agreed by all, that 
dee 1 Mod, the plea was ill, for this being an executory collateral promiſe, the 
7% 708. deſendant cannot plead non afſumpfit infra ſex annos, but ſhould 
3 10g. bave pleaded, cauſa actionis non accrevit infra ſex anne; for if the 
Ard 294, Cauſe of action accrued within fix years, it matters net when the 
Vent. 191. promiſe was made; but if it had been indebitatus aſſumpfit, that 
plea had been good. Then Mr. Chetham and Mr. Broderick for the 
It is not ill, plaintiff in error afligned two faults in the declaration. 1. That it 
though it *7- appears upon the declaration, that the cauſe of action accrued more 
Leclaration, than fix years before, &c. and therefore it is not neceſſary to plead 
that the cauſe the ſtatute, becauſe it appears upon the declaration. And for that 
ae; Cro; Car. 115. was cited as a caſe in point. Sed nan allecatur, 
than fix years For the ſtatute in this caſe, as well as in all others, ought to be 
before,, pleaded; for it may be, the original was ſued within fix years after 
the cauſe of action; and therefore the defendant ſhall plead the 
ſtatute, to the end that the "paint may have an e to 
pe to ſuch matter. : 


* 


% 


Averment, | Another excepſiby to whe dae was, that it is not averred, 
Ss 1 18 received them ut boſpites; and there is a difference between 
! n 
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** 
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receiving a man generally, and ut hoſpitem; and in ſuch a caſe as 
this they ought to ſhew a preciſe performance of the conſideration 
of the promiſe, to intitle them to the action. And many caſes 


ſaid that they came not up the caſe in queſtion. 


Objection. Cro. Fac. 45. A. was bound in a recognizance, that 
B. ſhould appear to an action upon eight days warning, and if he 


that he had eight days warning. Anſwer. There A. a ſtranger 
was to be affected by the appearance, &c. and therefore there 
ought to be preciſely ſuch an appearance, as was mentioned in the 
condition of the recognizance ; and though B. appeared upon other 
terms, that would not charge A. a third perſon. As if J. S. be 
bound in a bond to J. N. to pay J. N. money; F. N may ac- 
cept of a horſe inſtead of it: but if J. S. be bound to J. N. to 
pay A. money; A. cannot accept a horſe, 


Objection. V. Jones 441. Leate's caſe ; Aſſumpfit in conſidera- 
tion that J. S. at the requeſt of the plaintiff ſhould relinquiſh ad- 
miniſtration, and permit the defendant to have it, to do ſuch an 
act; and avers, that J. S. relinquiſhed adminiſtration, Cc. but 
does not ſay at the requeſt of the plaintiff. 


Anſwer. There the requeſt was an act to be done by the plain- 
tiff; and if he did not do it, there is no reaſon, that he ſhould 
have the recompenſe. 


Objection. 2 Leon. 53. 


Anſwer. Cro. Jac. 404. is ſince adjudged to the contrary, that 
it is not neceſſary, to aver a requeſt, Ny FC OR 


Objection. Cro. Tac. 245. Yelv. 175, Afſumpfit upon good 
conſideration to pay to the plaintiff ſo much ante inceptionem itinerit 
proximi of the plaintiff to London, avers that he inceprt iter ſuum 
ſuch a day, &c. 


Anſwer. The faid caſe is not law, for it apears, that the 
money was due ; for if that was not the next journey, yet the 
money was due, becauſe then there was a journey before, N 
this caſe, receiving a man, and providing meat, drink, &c, is a 
receiving as a gueſt. And if the plaintiff received them upon an- 
other account, that ought to have been ſhewn of the other fide. 
And if the words ut bo/pites had been omitted in the agreement, 
yet it would have been underſtood the ſame thing; therefore tho 
| B b inſerting 


were cited, to all which the chief juſtice gave a full anſwer, and 


was condemned, ſhould ſatisfy the debt; but it was not averred, 


ow in 


_ 


0 


— 
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inſerting of them will make no alteration. 2 Saund. 373, Tate 
v. Lewin and Stile 363. Johnſon u. Abington, prove it. And 
judgment was given for the plaintiff by the whole court, viz. the 
judgment of the Common Pleas was affirmed. 


Green ver/. Young. 
8. O. 2 Salk, I N evidence upon the trial in an action upon a policy of inſurance 
If the govern- I. the caſe appeared to be, that the 7 TS inſure the 
ment lay an ſhip from her arrival at ——— in Jamaica during her voyage to 
3 h Lendon; and an embargo was laid upon the ſhip by the govern, 
afterwards ment; and afterwards they ſeiſed the ſhip, and converted her 
ſeiſe her, and into a fireſhip, and offered to pay the owners. And the queſtion 
uon deep, Was. if this would excuſe the inſurers? And Holt chief juſtice 
the inſurers ſeemed to incline, that it would not, and that this was within the 
words, detention of princes, &c. but he gave no abſolute opinion, 
becauſe the cauſe was referred to the three foremen of the jury. 
Deviation. In the ſame caſe he ſaid, that if a policy of aſſurance be made to 
begin from the departure of the ſhip from England until, &c. 
and after the departure damage happens, Cc. and then the ſhip 
deviates ; though the policy is diſcharged from the time of the 
deviation, yet for the damages ſuſtamed before the deviation, the 


inſurers ſhall make ſatisfaction to the inſured. 


are liable, 


Tilly ver/. Richardſon. 


5 1 Salk. Ocbardſen brought an action againſt Tilly warden of the priſon 
of the Fleet in C. B. for a debt due to him from Tilly, and re- 


Far. I 20, 
: 1 covered there ; upon which Tily brought a writ of error upon the 
79. | n 
judgment of the Common Pleas returnable in B. R. to which bail 


Error u 
;ment 0 put in, and the judgment of the Common Pleas was affirmed. 


judgment of Was 
the Common Then 74h . another writ of error upon the judgment of 


. King's Bench, returnable in parliament. And Mr. Broderick 


in ws oa moved, that the laſt writ of error might be allowed withont put- 

den bal. ting in bail; becauſe the bail upon the firſt writ of error was ſuffi- 

C.liüͤent to ſecure the plaintiff for what damages he might ſuffer by 

the delay, and for his coſts, And he ſaid, that this caſe was not 

within the ſtatute, which requires bail upon error. Sed curia con- 

tra, That new bail muſt be put in; for the King's Bench cannot 

take notice, whether bail was put in in the Common Pleas or not. 

Net pies For if 00 bail was put in there, yet the King's Bench would pro- 

not hinder Ceed upon the writ of error; becauſe the not giving bail does not 

the proceed» hinder the proceedings upon the writ of error, but only binders 
ing of the the writ of error from being a ſuper/edeas to the execution. 

Peers 


etaer court. 
1 6 


— OOO 5 4 


— 
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Peers wer/. Henriques. 


Intr. Mich. I Ann. | B. R. Rot. 46. 

fempfit upon ſeveral promiſes, one of which was an in- S. C. Farr, © 
A c Faro fe for 44: J. Sc. As to 951. e 8 
pleaded a good plea in bar, &c. but omitted to give an anſwer to blen to par 
the refidue. Upon which the plaintiff replied, and offered an iſſue only, de 
to the matter pleaded in bar. The defendant demurred. And per 3 
curiam, the whole is diſcontinued; for the plaintiff ſhould have diſconiau- 
taken judgment by ail dicit for that which was omitted in the plea *=<e. 
in bar. But Mr. Eyre for the plaintiff objected, that the defen- 
dant could 8 _ 101 J. in his plea ; becauſe 8 * in an 
1 } computaſſet, which was intire. But Holt chief juſtice, 
2 that, the defendant might 1 payment to part, 
and other matter to the reſidue. 


== 
: for 
Bennett ver/; Verdun. : one Hiſpa- 
| | | Mod. 315. 
' T'Ndebitatus afſumpſit, for that, that the defendant being indebted t1 Mod. 199. 
to the plaintiff in 28 J. of money Hiſpanialae, fm t to pay it, 7. 495. 
Sc. Upon non aſſumpfit pleaded, the verdict was for the plaintiff. Hob. 88. 
And Mr. Branthwaite moved in arreſt of judgment, that the plain - p!. :16. 
tiff ought to have faid, ad valorem, &c. it being foreign coin. . 
For the defendant cannot be indebted in foreign coin no more join an aE,ẽ 
than in hogs, Cc. Sed non allocatur. For a man may be indebted u own | 
in hogs, &c. but in ſuch caſe the action muſt be brought in the de- A ggecner. 
' Finet only, not in the debet and detinet. Farther, there is a ver- 1 Salk. 10. 
dict here, and therefore all the court held it good. But after- ms 7 
wards Jane was arreſted, becauſe the plaintiff brought this Cunt. 335, 


action for money due to himſelf in his own right, and alſo for 330. 
another ſum in another count due to him as executor to J. 5. * 
which cannot be joined. 5 Quer, Trin. 
| a 2 2. 
Hart ver. Langfitt. 
| 8. C. Far, 


Nuebitatus aſſumpſit upon ſeveral promifes. There were eight (. 
counts in 3 As to — the deſendant N —ů 
z and as to the other four the defendant demurted by the -/amfr for 
of Mr. ſerjeamt Ager. And the firſt exception that Mr, gag,“ 
took to the firſt count was, that it was ati indebitatus af 1 
Jumpfit, for that, that the defendant being indebted to the plaintiff 
| 3 . f | n | 1 


* 


| advice 


- 
. 
— ur. 
a <A * — 
— ä — a 
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in 20. nutriendo * Eduardi Lang fitt infantis by the 
plaintiff at the requeſt of the defendant, he aſſumed to pay; and 
that an action would well lie upon a collateral promiſe, but not 
indebitatus aſſumpfit, becauſe it will not raiſe a debt, And to prove 
that, he cited Moor 701. pl. 975. Indebitatus aſſumpſit, in con- 
ſideration that the plaintiff would ſell to D. the defendant's factor, 
at the inſtance of the defendant, two hundred hogs to the uſe of 
the defendant ; adjudged, debt did not lie, in error brought. Cro, 
Car. 107, 193. and i Roll. Abr. 549. lit. F. pl, 2. Cogan. v. Green, 
2 Ventr. 36. Roger v. Rozer. Sed non allocatur. For per totam 
curiam, it will raiſe a debt; for if A. comes into the ſnop of B. 
and ſays to him, deliver ſuch goods to C. and I will pay you; 
this will raiſe a debt in A. and C. is not to pay for the goods, nor 
is he liable to B. for it is a gift from A. to C. and a debt for them 
from A. to B. And the caſes cited depend upon a repugnancy in 
the declaration, for the declaration is of a ſale to a third perſon, 
and: he is liable; and the defendant is only a guarrantee, and it is 
only a collateral promiſe in him. And as to the caſe in Cro. Car. 
193. Sands v. Travihan (by which authority ſerjeant Agar was 
induced to demur) Halt ſaid, that the attorney had a remedy againſt 
dhe party for whom he acted, notwithſtanding that he was employed 
Count repog by the defendant. The exception to the three other counts was, 
nant. that they were for the ſame time of nurſing, and yet he declared 
upon ſeveral agreements, viz. one for three ſhillings a week, an- 
other for two ſhillings and ſix- pence a week, another for two ſhil- 
lings, and he has not ſaid [other]; and it appears, that they were 
A for the'very ſame weeks. And the court held this exception good, 
| becauſe. the one count falſified the others, and the plaintiff has 
contradicted himſelf. But upon the firſt. count judgment was 
given for the plaintiff, See Meer 864. pl. 119939 
| Ss e ir 6 CR TSEE EP» $997 
"Whiſtler, & al. 


EY 
* 


25 n 
Regina © 


8. C. 2 Salk, ROP: Stone, and Whiſtler, were convict upon the 3 & 4 Will. 
a & Mar. cap. 10. made againſt deer-ſtealers, v/z. Rolfe- and 
7 Mod. * Stone, for the killing of five deer in the park of Sir Cecil Biſhop, 
Conviction of and Whiſtler, for that, that he, ſuit illiciſe et injuſte auxilians et 
— ne 4 flens Rolfe et Stone in occifione damarum illarum in incitando et 
deer-ttealing, fe Hſuadendo Rolfe et Stone to kill the ſaid deer, et accommodando 
_ 28 eiſdem Rolfe et Stone equum et canem for the ſaid purpoſe. This 
cab 10. conviction was removed into the King's Bench by certiorari, and 
Foler 121 to exceptions were taken to it by the council at the bar, And they 
2 were argued ſeveral times by Mr. Montague, Cc. for the defen- 
384.364, 368, dant, and by Mr. Broderick, Mr. Cheſhyre, &c., for the Queen, 
$6: L0G And the grand queſtion was, whether the defendant Jþ:/ler was 

. | | convict 


„ 


12 


convict of any offence: within the ſaid act of parliament 7 And 
now this term the judges pronounced their opinions in ſolemn ar- 

uments, vi. Powell, Powys, and Gould juſtices, that the con- 
viction was good, and ought to be afficmed ; and Holt chief juſ- 
tice, that it was bad, aud ought to be quaſhed. Gould juſtice 
declared the reaſon of his opinion to be, 1. Becauſe the defendant 
was included within the words of the act, aiding or aſſiſting therein. 
2. Becauſe (by him) if the ſaid words had been omitted; yet ſince 
in treſpaſs all perſon: concerned are principals, the defendant ſhould 
be included within the words, hunt and kill. And as to the firſt. 
he ſaid, that if the words of the act had been, aiding or aſſiſting 
thereto, the defendant without doubt had been compriſed within 


Beſides which he ſaid, that it is apparent, that ſuch offenders as 
the defendant are within the intention of the act; and that appears 
from the preamble of the ſtatute, which recites, that there were 
confederacies of ſuch "perſons, and that they indemnified their aſ- 
fociates ; and then the ſtatute enacts, that ſuch perſons offending 
in ſuch manner, ſhall forfeit, Sc. That is to ſay, that ſuch per- 
ſons, who are in confederacy and combination, and by ſuch means 
aiding and affiſting, Fe. And as well he, as Powys, relied much 
upon the intent of the act. And Gould Juſtice: farther ſaid, that 
he relied much upon the word Such in the ad, which couples the 
body of the act with the preamble, and makes it of equal extent. 


recovery, the word Such in the body of the act refers to the pre- 
amble, and includes all like caſes, that is to ſay, which are ſuch 
in the miſchief and inconvenience. 2 Go. 14.6. Co. Lit. 373. 80 
where the act of 23 Hen. 8. cap. 1. takes away clergy from ſeveral 
offenders, and among them from robbers upon the high- 
way, and burners of houſes; and then the 25 Hen, 8. cap. 3. 
among other things takes away clergy from burglars, and robbers 
upon the highway, who do the aQ-in one county and then fly into 
another county, and are there taken with the mainer and indicted; 
and then the ſtatute 1 Edw. 6. cap. 12. enumerating ſeveral . of- 
fences, takes away clergy from them, but emits burners of houſes, 
and the caſe of burglars and robbers in one county who fly into 
another; and by a general clauſe reſtores clergy to all other of- 
fences, Cc. by which means clergy was reſtored in the two caſes 
before; and then 5 & 6 Raw. 6. cap. 10. reciting the ſeveral ſtatutes 
before mentioned, and farther the inconvenience that clergy was re- 
ſtored in the caſe of burglary, Cc. committed in one county where 
the offender fled and was convict in another county, which they 
could not have had, as”: 3. had 1 

Sad C bY 3 
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ſach words: then the word Therein has the ſame import as Thereto ; Tberein ard 


and therefore that he was compriſed within the words of the act. * N che 


As upon the ſtatute of 34 Hen. 8. cap. 20. which diſables donees Expo don of 
in tail of the gift of the King from barring their iſſues by common doch. 


— cc 
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force; it is therefore enacted, that the ſaid act of 25 Hen. 8. tonche- 
ing the taking away of clergy from ſuch offenders, touching ſuch- 
offences from thenceforth to be done, ſhould ſtand in full force: 
theſe words, ſuch offenders, and ſuch offences, muſt be inter- 
preted ſuch in miſchief and inconvenience, and will extend, to take 
away clergy from burners of houſes, notwithſtanding the particular 
recital of the ſaid particular inconvenience, .11 Co. 33. Alexander 
Poulter's caſe. And the ſtatute 5 & 6 Edw. 6. is a penal ſtatute, 
And for the ſame reaſon here the abettors, procurers and aiders, 
though abſent, being equally miſchievous and of ill conſequence 
 with.thoſe who do the act, they muſt be taken to be within the ſta- 
tute; eſpecially fince the word Aid in its natural extent includes 
. perſons abſent, who counſel, abet, &c, as 2 Inſt, 192. explains it. 
2. By him, if the ſaid words had been omitted, the defendant had. 
been within the words, hunt and kill; for in treſpaſs, where all 
are principals, he who abets the doing of a fact, is the doer of the 
fact. 80 in treaſon, 12 Co. 8 1. There is no difference between 
this caſe and felony, unleſs that in felony there may be acceſſories; 
for it is a rule, that when a ſtatute makes a fact felony, which was 
not ſo before. all the acceſſories before and after the fact are felons, 
3 In/t. 17. and conſequently in a law where they cannot be acceſ- 
ſories, they muſt be principals. And he, as well as Potoys juſtice, 
relied ſtrongly upon 13 Hen. 7. 12, 13. where. it is held, that the 
requeſting of another to hunt is a hunting within 3 Edi. 1, cap. 20. 
de maleſaForibus in parcis; for the commanders ſhall be treſpaſſers, 
as well as the very treſpaſſers; and yet it is a penal law, which 
mall not be taken by equity. 2 Inf. 199. And Powys juſtice was 
of the ſame opipion with Gauld juſtice, though upon the argu- 
ments he was ſtrongly of another opinion. And he founded his 
opinion + principally upon the intent of the act, as is ſaid before in 
the argument of Gouid juſtice, Powell juſtice differed from his 
brothers, in their conſtruction made by the preamble. For (by 


den ip bim) being a penal law, it cannot be taken by equity. But be 


was of opinion that this conviction was good, becauſe the defendant 
.was comprehended within the very words of the act. For (by 
kim) he is a hunter, Killer, &c. in conſtruction of law; and upon 
iſſue joined, whether he was ſach or not, this evidence ſhewn in 
the conviction would maintain that he was. And (by him) the 
diſtinction made, where the penalty is annexed to the offence, and 
where to the petſon offending, which governs the caſe of Evans v. 
Finch, Cro. Car, 477. is nice; for whereas the ſtatute of Meſim. 2. 
cap. 34. enaQs; chat if a man raviſhes a woman, &c. he .ſhall be 
N ; nevettheleſt the perſons aiding and abetting are raviſhers, 
and yet there is nothing that can be more a perſonal ad than that ; 
the lame law of a woman aiding, though ſhe is incapable of doing 
:the fact. So upon the act of 3 Hem, 7. cap. a. 3 the 
* Sh taking 


1 


| 

B 

bs 
3 

8 
0 
8 


Mich. Term 1 Annae reginae. 


taking of a woman with force and matrying her, to be felony; 
though by the ſaid act the acceſſories before the fact are made prin» 
-cipals, yet perſons aiding-and abetting the raviſher after the fact are 
ſelons. So upon the ſtatate-ds malefactoribus in parcis, Which is a 

penal law, and by which the penalty is annexed-to the-perſons, as 
| here, miſdoers in parks and ponds, &c. The firſt caſe upon the 
 faid ſtatute was 30 Edt. 1. 10, whererit was adjudged, that no 
- treſpaſs was within the ſaid act, unleſs it was a treſpaſs in hunting. 
The next caſe was the 5 Hen. 5. 1. where the breaking the park 


with intent to hunt was adjudged 40 be within the ſtatute. Then 


follows the 13. Hen. 7. 1a, 13. where it is reſolved, that the re- 


queſtiag of another to hunt is a hunting within the ſtatute. Alſo 


- where the 30 Hen. 1. cap. 12. makes ſuch. perſons as enter the 
parks of the king or prince, with painted faces, or kill the deer 
; there, felons,” by a proviſo in the ſame act it is enacted, that no 
; perſons ſhall be adjudged acceſlories, but thoſe who ſhall abet or 
; procure ſuch offence to be done: which was provided to exempt 


- acceſſories after the fact, from being felons, as otherwiſe they 


would have been, notwithſtanding that the perſon offending was 
made the. felon. For it is always a rule, where a fact is made 
felony, that all perſons aiding and abetting to it ſhall be acceſſories, 
whether it be, that the offence is made felony, or the | perſons of- 
-fending felons. And for the ſame reaſon the procurer in treſpaſs 
: ſhall-be principal, ſince there is no acceſſory in treſpaſs. As to the 
- objection, that the caſe of Finch v. Evans, Cro.- Car. 473. and 
Page v. Harwood, Alleyn 43, 44+ makes this difference, where 


clergy is taken away from the offence, and where from the perſon. 


. offending, and in chis caſe the penalty is confined to the perſon ac- 
tually doing the fact; be anſwered, that the ſaid caſes being caſes 
of life, - the judges in favour of life conſtrued the ſtatutes tenderly. , 
-otherwiſe it ſeems abſurd, to take away clergy from him who was 
upon the top of the-ladder, and give it to him that was at the bot- 
tom; for if both had entred the room, and one of them had had 
the money in his cuſtody at the requeſt of the other, both of them 
would have been deprived of their clergy. And as to the caſe of 
Page v. Harwood he ſaid, that it ſeemed to him, that the offence 
conſiſted in the manner of doing it, becauſe the Scars carried 
+ſhort daggers, and frequently upon differences ariſing at table, &c. 
ſtabbed others unprovided. But in the ſaid caſe if A. had given 
the dagger to B. it ſeems, that B. would have been within the act. 
Bat (by him) the ſaid reſolutions being in caſes of life, they will 


not be rules, to govern caſes of ſmaller crimes. He concluded, 


that ſince in caſes of all penal laws, as in thoſe which make felo- 


nies, aiders and aſſiſters are included, 4 fortiori it ſhall be accord- 
-ingly in | caſes of treſpaſs, where ſuch perſons ate principals, and 


.where 


Raft. tit. Fo- 
reſt. 
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where the law not being ſo penal, there is not ſo much reaſon io 
make a ſtriſt oonſtruction. ey | 


But Holt chief juſtice delivered his opinion, that the convic- 

tion was not good within the ſtatute, and therefore that it ought 

© Penal ſtatutes to be quaſhed. For (by him) this is a penal ſtatute, and therefore 

are wo be <3 gught not to be conflrued by equity; but in making conſtruction 

ras oche one muſt adhere to the letter, and one cannot extend it to facts 

letter. and not equally criminal with thoſe ſpecified in the letter, if they are not 

accor as contained in it. That this act is penal, appears by the penalty in- 
* flicted by it, by the ſubjedting of offenders to a new method of pro- 

ſecution before a private juriſdiction contrary to the ancient liberties 

of Engliſbmen confirmed to them by Magna Charta, to be tried by 

their peers. Now this act does not inflict any penalty upon the con- 

federates concerned in the offence, It is true, the preamble recites, 
that there were combinations, Cc. but the enacting part of the 

ſtatute does not inflict any penalty, but has made the offence very 

penal to the actors, perhaps by reaſon of theſe conſederacies. But 

dince the act has not inflicted puniſhment upon them, we ought 

not. For one may imagine with great reaſon, that ſince the ſta- 

tute mentions confederates, and does not inflit puniſhment, that 

it did not intend that they ſnhould be puniſhed, but only the actors. 

The words of the act are, aiders and aſſiſters therein. Now that 

is the actors themſelves; and if the act had intended confederates, 

| it would: have ſaid thereto. A man who provides a horſe to rob a 

Indiament park, is an aider of the fact, but not in the doing of the fact. In 
© _ againſt abet- an indictment againſt the abettor they always ſay, that he was 

"FD acſens comfortans et auxilians, &c. but in the indictment of the 
Indiment *- acceſſory they ſay, that he before the fact conſuluit, mandavit, pra- 
— curavit, at abbettavit ; or that he after the fact racepit, auxiliavit, 


Clergy taken er comfortavit : and by the firſt they mean aiders and aſſiſters; 
away from therefore if a ſtatute takes away clergy from aiders and abettors, 
aiders 9 yet acceſſories ſhall have their clergy. See this difference in this in- 
5 aol ON. dictment of an abettor and an acceſſory, Dier 186. | | 
, From acceſſo- + 
_= ObjeRion. That this offence is of an inferior nature, and there- 
fore all are principals, $a T | 


Anſwer. If the penalty had been inflited upon all the treſ- 
paſſers, it had included all, becauſe all are included within the 
denomination of treſpaſſcrs. But here the penalty is inflicted u 
perſons by a particular deſcription ; and that is the true reaſon of 
the caſes adjudged upon the ſtatute de malgfactoribus in paris, be- 
cauſe the penalty is there inflicted upon the treſpaſſers in parks, 
Sc. which compriſes all. But if the faid ſtatute had / impoſed a 

' . 4 penalty „ 


penalty upon the bunters and chaſers, Sc. or any other offender by b 


particular deſcription; no body had been within the ſaid ſtatute, 
but thoſe particularly deſcribed. And he relied ſtrongly upon the 
caſe of. Euans and Finch, as ſtrong in point, which he had ſeen 
upon the roll; and he put it at large as it is there, which agrees 


with the report of it in C. Car. 473. Evans went up a-ladder 0 
the window of Mr. Audley's chamber, and broke it and took ouẽʒt 
401. Finch ſtood watching at the foot of the ladder, and aſſiſteet 


the doing of the felony: it was held, that Hnch ſhould have hie 


. 
A >. * 


clergy notwithſtanding the 39 Eliz. cap. 15. which takes away 
clergy from men convict of the felonious taking of goods, &e. of 
the value of 55s, Ce. out of any manſion houſe, &c. no perſon. be- 


ing in it. Now Evans and Finch were principals in the felony; 
but becauſe clergy was not taken away from the offence, but from 


the perſon taking, Sc. the ſtatute was reſtrained to the letter, 


viz, to the perſons actually taking. But if clergy had been 
taken away from the offence, as in caſe of robbery upon the 
highway; he who ſtood at the end of the way, to Watch, 


ſhall not have his clergy, no more than he who actually did the 
robbery. | : hg h | 


Ob jection. If a fact, which at common law was but treſpaſs, 
be made felony ; or if felogy be made treaſon ; the procurers are 
felons or traitors: and by paMity of reaſon they ought to be included 
within this law. : TRI e | 

Anſwer. That in the caſes cited the nature of the crime is 
altered, and it is made a crime of another bn and therefore the 
perſons concerned in it cannot be treſpaſſers or felons, but felons' 
or traitors, He cited alſo the caſe of Page and Harwood, as 
a caſe founded upon the ſame reaſon as that of Finch and 

Evans, and corroborating it, Therefore the ſtatute in the pre- 
ſent caſe deſcribing particularly, what perſons ſhall be puniſtied; 
VIZ, courſers, hunters, Cc. it ſhall not be extended to any per- 
ſon, who cannot be compriſed within the deſcription, within 
which (as is aforeſaid) the defendant is not, He was of opinion, 
that the conviction ought to have been quaſhed. But by the opi- 
nion of the other three judges it was confirmed, 
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8. C. Farr. 
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2 Salk. 500, 
7 Mod. 

A man plead- 
ing a pardon 
ſhall not be 
charged with 
an action. 
T. Raym, 
370. 

5 Rep. 50. 


See 1 Wilſon, 


215. 


8. C. 1 Salk. 


192. 

6 Mod, 25. 
Acts of record 
as a return of 
a mandamus, 
Sc. will bind 
a corporation, 
tho' they are 
not under their 
common ſeal. 
10 Rep. 68. 
Mo. 676. 

pl. 920. 

1 Leon. 184. 
1 Ro. Rep. 
82. 


court, becauſe it would defeat the effect of the Queen's pardon, by 


1 


Fos $ Caſe, 


Ot being attainted of felony, was, RTE into che King's 
Bench, in order to plead a pardon granted him by the Queen, 
upon condition that he ſhould go beyond the ſea within a time pre- 
fixed, and there abide, &c. And after allowance of the pardon, 
the creditors of Foxworthy moved the King's Bench, that they 
might have leave to charge him with civil actions, as in cuſtodia 
mareſcalli marreſcalctae. But the motion was denied by the 


rendring Foxworthy incapable of performing the condition of going, 
beyond the ſea; and if he had not been pardoned, the -attainder 
would have continued, and Foxwortby had been hanged: and there 

is no reaſon, why the pardon ſhould put the creditors in a better 
condition than they would have been without it, to the prejudice. 
of ans party: for the benefit of whom it was en. | 


3 ver /. Chalice, mayor of Thetford. 


' Mandamus was directed to the corporation of Thetford, to 
cotamand them to reſtore an algerman. To which a teturn 

was made in the name of the corporation, but not under their 
common ſeal, nor under the hand of the mayor. Upon which 
the party grieved, .having brought his ation for a falſe return, and 
fearing that he ſhould not have ſufficient evidence, to prove that 
this return was made by the corporation, moved by Mr, Shane 
(who promoted this diſpute, the ſucceſs of his election to be bur- 
geſs there depending much upon it) the laſt day of this term, that 
this return ſhould not be received without the ſeal of the cor- 
poration, or a ſigning by the mayor. But it was denied per cu- 
riam. For upon ſearch of precedents, there are many returns 
made by corporations as bere. And Fad curiam, the ſeal of the 
corporation is not neceſſary to be affixed; becauſe this a& being 
upon record will bind the corporation, though not ſealed with 
their common ſeal ; contra of acts done by them in pars. The 
city of London every year make a warrant of attorney for the 
city in the King's Bench, without figning or ſealing it. And if 
an action be brought againſt the corporation, they will be eſtopped 
to ſay, that this was not their return, becauſe it is ſaid, Reſponfio 
majoris. &c. upon record. They held alſo, that the mayor is 
not obliged to ſubſcribe his name; for at common law no officers 
were obliged to ſign their returns, The ſtatute of ork obliges 
ſheriffs, to fign their returns; but it does not extend to any 
other 


* 
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other officers. And if the mayor procure a falſe return to be 
made, it will be ſufficient evidence againſt bim, that the mandamus 
was delivered to him, and that the mandamus has ſuch a return 
made; and that will be preſumptive againſt him, that he made 
that return, unleſs he ſhews the contrary. For the mayor, ot any 
other member of the corporation, or other, who ſhall procure a 
falſe return to be made, are liable in their private capacity, See 


Bennet ver/. Purcell. 
Intr. Mich. 1 Arm, B. R. Rot. 313. 


N caſe upon ſeveral promiſes brought againſt the defendant by Where the 
I the name of Tebias Purcell armiger, the defendant pleaded in dada ebe, 


atement, that Tobias Purcell verſus quem billa exhibita eſt per dune inn 


a 
nomen Tobiae Purcell armigeri is a gentleman, and not eſquire. _ — 


The plaintiff replied, that the defendant babitus et reputatus fuit no plesdable 
as well an eſquite as a gentleman; and then he goes on with a in abatement, 
long hiſtory, that he was. an eſquire tam ratione dignitatis une 1. 211. 
et parentelae ſed praeſertim digniſſimae occupationts, &c. To which 

the defendant demurred. And Mr. Braderick for the defendant 25 Hen. 5. 54. 


, Hen. 6.11. 


. argued, that the plaintiff ought to have replied poſitively, that bl 5 
alleging it with a habitus et reputatus fuit was not good, be- 
cauſe the addition ought to be the true addition, and not main- 
tained with a babitus et repututus, Sc. only. And Powell 
juſtice ſeemed to be of that opinion, But Holr chief juſtice 
held, that in the:e caſes the addition was only a deſcription of the 
rſon ; and common reputation was ſufficient for it, the uit being 

y bill. But it would have been otherwiſe upon original, upon 
which proceſs of outlawry lies; becauſe the ſtatute of Hen. 5. 
requires an addition in ſuch caſe, . And judgment was given, that 
the defendant anſwer over, | 


Odes ver. Woodward. Ante 766, 


PON the report of Mr. Clerk the ſecondary this caſe ap- 8. C. 2 Galt. 
pearing to be, as was ſaid before, 766. Mr. ſerjeant *: 
Hooper, Cc. moved the court, that this judgment might be va- 
cated ; 1. Becauſe by the death of Dr Nocdward the authority was 
revoked, and ſo there was no warrant, to enter this judgment. 4m *fter bi 
2. Becauſe fince now the ſtatute of frauds, 29 Car. 2. cap. 3. has tem precee- 
Rr) alot ood | 2 .  direQed, dent is good. 


the defendant was an efquire, and not a gentleman ; and that the 19Hen.6. 51, - 


7 


- 
FD 


rr a . + eee os He ins ART rt F< are CH _ I — ů ů ů —V 
a * * gr” wy 
. 4 s 1 A. 2444 7 , » : 4 a * 
Mich. erm 1 Annae regmae. = * 
= _y — — = 2 6 * —— - * * 1 1 - — th + eq. b ; 


—U—ä ñ — 1—ᷣ volt 


* cannot relate to the foregoing term. Sed non allocatur. 


Bench will give leave to the plaintiff, to enter the judgment. And 


Execution «f- dent, is undeniable, and they will be good judgments of the pre- 


Ache dfb. ecedent tetm. As if A. recovers judgment againſt B. B. dies in 
ee eee the vacation within the year; at the end of it A. may ſue a fiert 
Fine. Jars as of the preceedent term, and levy the goods of B. in the 
| ; ands of his executors. Sd if a fine be acknowledged before com- 
miſſioners in the country in the long vacation, and before the next 

term the conuſor dies; though no | writ of covenant was ſued, 
nor King's filver entred; yet the Common Pleas will permit the 

' , Conuſee to enter the fine as of the Trinity term preceeding. But 

5 in this caſe upon inquiry it appeared, that the roll upon which 
$, the judgment was entred, was not brought into the office till after 
1 the effoin day of the ſubſequent term: and for that reaſon the 
Rolls of the court refuſed to permit the roll to be filed, ſince purchaſers or 
dn. others might be prejudiced by it. And they held, that by the 
courſe of the court all rolls of the former term ought to be brought 

into the office before the eſſoin day of the ſubſequent tetm; and 

ought to be bound in the bundle of rolls of the former term; and 

hat is the reaſon, why all acts before the eſſoin day of the ſubſe- 

5 nov term are looked upon as the acts of the term preceedent. 
And a roll cannot be brought in and filed with 5e terminum with- 

out leave of the court. e 

Wenmouth ver. Collins. 
Svit in the _ . 1 5 | | 

pupae M Robert Eyre moved, to have a prohibition granted to the 
wilds Hr eccleſiaſtical court, to ſtay a ſuit there againſt Wenmouth, 


io ibe delfrey. 
my geſtion of the ſtatute of 5 & 6 Ed. 6. cap. 4. and alleging, that 


Hui chief juſtice) denied a prohibition, becauſe this offence was 


directed, that the day of the ſigning of the judgment fhall'be en- 
tred upon. the margin of the'roll, it will appear upon the record, 
that the judgment was ſigned after the death of the defendant and” 


dor, fer curiam, as to the 'objeQion of the revocation: of the au- 
thority; a man, after he has given a warrant to enter a judg- 
ment, cannot revoke it, by the courfe of the court; and if he en- 
deavour to revoke it yet notwithſtanding the court of King's 


as to the objection of ſigning, Sc. that will not alter the caſe; 
becauſe the judgment, notwithſtanding the ſtatute of 29 Car. 2, 
will be a judgment of the preceeding term; though it will not 
affect Püsekalnd but from the ſigning. And they held, that the 
ptactiſe, to enter judgments in a vacation as of the term precee- 


for brawling in the belfrey, and ſtriking a man there, upon ſug- 


all ſtatutes are conſtruable by the common law, and that Venmouͤ 
came there as mayor to ſuppreſs a riot. But the court (ab/ente 


3 conuſable 
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conuſable in the eccleſiaſtical court before this ſtatute, ratione loci * 
and that the ſtatute, though it provides a penalty, does not alter 
the juriſdiction. of 


| Hollingſhead's caſe. 

lling ſhead was brought into the King's Bench upon a habeas S. C. 1 Salk. 
corpus; and the return was, that ſhe was committed by com- 35": 
miſſioners of bankrupts, for refuſing to be examined by them; and Zommitmene 
the concluſion of the warrant of commitment was, that ſhe ſhould Jr of tank 
remain in cuſtody, until ſhe ſhould be otherwiſe diſcharged by due rope. 
courſe of law. And by reaſon of this concluſion: the court held © Mea 9. | 
the commitment to be ill, and diſcharged the defendant ; becauſe Wilſon. 
the power given by the ſtatute i Jac. 1. cap. 1c. is to commit the os term 
party, until he ſubmit himſelf to the commiſſioners, and ſhall be Millers 3 
by them examined. And there is no mention made, of being diſ- 

e Ger by due courſe of law. And for this exception Bracy, 
committed for ſuch account, was diſcharged. Mich. 8 Will. 3. 


1696. Ante, 99. 


Seery ver. Hopkins. 
5 plaintiff brought an action againſt the defendant for s. C. fan. 


money received to his uſe, and upon other promiſes. And 129. 
the queſtion argſe upon the acceptance of one of Mr. Shepherd the born * 
goldimith's notes, who was become _ bankrupt, Cc. And notice F, i 
for trial being given, Mr. Raymond moved, 1. For a babeas corpus company pro- 
ad teftificandum, to bring Shepherd out of the Marſhalſea, where PROT 
he was in execution, to Gui/dball ; which was granted. 2. To get” 
have a rule, that the caſh-book of the old Ea India company, dn. 
kept by their treaſurer, and alſo their transfer- book, and alſo a 
note of acceptance of 1000 J. Bank-ſtock ſigned by the defendant, 
kept by the accountant of the company, ſhould be brought to the 
trial at the plaintiff's expence. And it was granted. For per Holt 
chief juſtice, if the Bank deal in transfer ot their ſtock, and that 
cannot be done by any other means than by entry made in their 
books, it is very reaſonable that they ſhould be produced for the 


benefit of the party, as well as corporation books, &c. 


Bird ver/. Major. 


1 ON an iſſue directed in Chancery, to be tried before the gerivener 
lord chief juſtice Halt for his opinion, the caſe upon the davkrupe. 
trial before him at Guz/dball the fitting after this term appeared to 
de thus, A ſcrivener, who was not liable to be a bankrupt before 
E e the 
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abſconding, &c. and he had alſo a ſhare in the Sationers com- 
| Py And the queſtion was, whether he was not a bankrupt 


3 jected him to all the old acts, which by the former ſtatutes made 


Share in the 
Stationers 
. company. ; 


See the late 
ſtatate. - 


the farther conſideration of the chief juſtice. 


Where the 
bond is ad- 
need not he 
produced in 


evidence upon 


a trial, the 
plainnf has 


no need to 


Fr uce a 


he ſeemed to incline, that that would not make him a bankrupt.” 


was by the faid act declared illegal. But the lord keeper held the 
| ſcrivener to be a bankrupt by both the points. Upon the importu- 


the ſtatute of 21 Fac. x. ap. 19. committed an act, which was 
made an act of bankruptcy by the ſtatute of 1 Fac. 1. cap. 15. vis. 


y that? And Holt chief juſtice held, that ſince the 21 Jac. 1. 
cap. 19. had made a ſcriyener liable to be a bankrupt, it had ſub- 


a man a bankrupt, as well as to the acts mentioned in the ſtatute of 
21 Jac. 1. cap. 19. But as to the ſhare in the Stationers company, 


See for that the 13 & 14 Car. 2. cap. 24. where it enacts, that 
the having a ſhare in the Eaſt India company, &c. will not make 
a man a bankrupt. And a judgment given to the contrary in 1653 


nity of the council it was reſerved as a caſe, as to both points, for 


Puered ver /. Duncombe. 


E B T upon bond of 1400 J. The defendant pleaded the ſta- 

tute of uſury. And upon the trial of it, iſſue being joined, 
before Trevor chief juſtice of the Common Pleas, the fitting after 
this term at Weſtminſter, the queſtion was, whether the plaintiff 
ſhould be compelled to give in evidence a ſpecificatlbn ? And this 
point was reſerved for his opinion at his chambers, Where after- 
wards it was argued by ſerjeant Hooper for the plaintiff, and by 
Mr. Raymond for the defendant And he held clearly the negative ; 
becauſe the bond was admitted by the plea; and where the party 
is not bound to give the bond in evidence, he is not bound to give 
in evidence the ee And the pgſfea was delivered to the 
plaintiff, Cs, 


Eaſter | 


; Faſter Term. 


2 Annae reginae, B. R. 1703. 
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Weſt ver /. Sutton. 8. C. 1 lp 
Intr. Hil. 1 Ann. B. R. Rot. 504. Farr, 51, 33. 


obtained againſt the defendant, for the office of marſhal _ 
in the King's Bench. The defendant pleaded in abate- Comb. 86, 
ment, that the plaintiff was an alien enemy, &c. The | og eu . 
plaintiff replied, that he was indigena, born at Weſtminſter, et hae 5. 5, 573. 
paratus eft verificare. 'The defendant demurred, and ſhewed for 20. 
cauſe, that the plaintiff ought to have concluded his Nr n 


the country. And of that opinion was Holt chief juſtice, becauſe — 


every plea concerning the perſon pleaded in abatement, is triable if he plaindff 


where the action is brought: but where ſuch plea is pleaded in bar reply Os 


| indigena, he 
of the action, the venue mall be alledged, and it ſhall conclude with ought to: con- 


an averment ; becauſe ſuch plea is not to the perſon, but pleaded due we 
to the right. But by the whole court the plea is ill, becauſe this ys oy 
matter ought to have been pleaded in the original action. For 37,91. 
now the plaintiff being admitted to be able to recover judgment, — 
he cannot be diſabled from having execution upon it by matter ue facias 
precedent to the judgment. And therefore reſpondes ouſter was vpon «judg- 
awarded. Then the defendant pleaded in bar to the ſcire Perot e 
that after the judgment obtained by the plaintiff, the defendant 
waived the poſſeſſion, and the plaintiff entered, and made a leaſe of 

it for five years to the defendant, Sc. The plaintiff replied, pro- 

tejtando that he was never ſeiſed of it ſince the judgment; for plea 

he ſaid, that the defendant always continued in poſſeſſion, ah 

Loc that he waived it, Cc. The defendant. demurred. And ad- 

Judged for the plaintiff; 1. Becauſe a leaſe made by a man before Leaſe made 
entry after recovery is void. 2 This being an office, the demiſe Oy 
by yo is void, Mr. Montague for the defendant took exception „old. mw 

to the writ of /cire facias, becauſe it being grounded upon a judg- 


/ | ment 


| | * 210. 
'T HE plaintiff ſued a ſcire facias upon a judgment in aſſize C9: Lit. 126. 
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3 Salk. 320. ment in an aſſize, which is an original, ought to have been return- 
Scire facias . 2 Og 
upon a judg- able ubicungque ; whereas this was returnable at a day certain. But 


ment inaſlize per Holt chief juſtice, it is good the one way or the other. Judg- 


8 ment for the plaintiff. 
at a day _ | . 
tain, is 5 | 

Regina ver/. Summers. 
8. c. 1 Salk, PON a motion to aggravate the fine after the defendant, 
1 being convict of a riot and treſpaſs, had been before the 
5 has been maſter, 5 f coſts had been taxed, the court ſaid, that this motion 


before he ma - was not regular, after the defendant had been before the maſter, 


2 14 and the proſecutor had been conſidered by him in coſts. And 


proſecutor therefore they ſaid, that if Mr. Eyre, who moved it, inſiſted to 
. thailnot move have the fine aggravated, they would ſet aſide the coſts taxed. 


to aggravate 


the fine. | 
[2 Adams ver/, Terre-tenants of Savage. 

Intr. Mich. 1 3 Will 3. B. R. Rot. 318, or 168. 
s. e. 1 Salk. Scire facias was ſued by the plaintiff as adminiſtrator to F. S. 
„ | upon adminiſtration granted to him by the archdeacon of 
„ Dorſet, upon a judgment recovered by the inteſtate againſt Savage 


6 Mod. 134, in this court. And the iſſue after pleading was, whether Savage. 
HT ſeiſed of the lands, &c. in fee? Upon which the jury found 
pon =-leaſe a ſpecial verdict, that Savage being ſeiſed in fee, conveyed the 

oy _ * lands by leaſe and releaſe to truſtees and their heirs, to the uſe of 
A e 4 u. himſelf for ninety-nine years, if he ſhould fo long live, remainder | 
nant tor-g9g to the truſtees for twenty-five years, remainder to the heirs male 
Years nuten Of his body, remainder to his own right heirs. And the queſtion 
for 25 years, Was, if Savage during his life, not having heirs male of his body. 
_ remainder to ſhould have a uſe reſult to him for his life, and ſo become tenant 
3 tail in 750500 or if no uſe could reſult, and then there being 
4. temsiadetr no freehold: to ſupport the contingent remainder to the heirs male 
bu ** of the body of Savage, the ſaid remainder would be void, and Sa- 
hab Ig vage ſeiſed in fee as before. And this was argued by Mr. Eyre for 
z ſeiſea in ſee. the plaintiff, and by Mr. ſerjeant Darnall for the defendant, Hi- 
lary term laſt, and this term. And the court held, that no uſe 
could reſult to Savage during his life, and therefore the remainder. 
to the heirs male was void, and Savage ſeiſed in fee. And their 
reaſons were, becauſe the limitatiops to himſelf for ninety-nine 
years, and to the truſtees for twenty-five years, and the heirs male, 
were new uſes and new eſtates. As if a man by leaſe and releaſe, 
or by covenant to ſtand ſeiſed, limit the uſe to himſelf for life, or 
in tail, theſe are new eſtates, and not parcel of the old eſtate, ac- 


— 


Eaſter Term 2 Annae regina. 855 


6—— e——_— 


cording to 7 Co. 13. 5. Englefield's caſe. And where in ſuch caſe 
upon a conveyance ſuch uſes are limited, as (ſuppoſing the limita- 
tions to be good) would paſs the whole eſtate, there no uſe will Where a de 
reſult contrary to the expteis limitations of the party. But if the il real. 
limitations are void, the conveyance of neceſſity will fail. If a 
man ſeiſed in fee conveys his eſtate by leaſe and releaſe to the uſe 
of himſelf for life, remainder to truſtees for their lives, remainder 
to the heirs of his body; he hath an eſtate tail in him, but he is 
but tenant for life in poſſeſſion: otherwiſe, if there had been no 
intermediate eſtate in the truſtees for their lives. And in the for- 
mer caſe, if a man makes a feoffment, it is no diſcontinuance, but 
only diveſts the eſtate. And for the ſame reaſon in this caſe, where 
the firſt limitation is only for years, the remainder to the heirs of 
the body of the tenant for years is a contingent remainder, and 
void. Theſe are the reaſons of the chief juſtice Holt. 


And Powell juſtice ſaid, that there was a difference, where the Difference be- 
limitation was upon a covenant to ſtand ſeiſed, and where upon a en Hei- 
leaſe and releaſe. For where the limitations ate to take effect out connec 
of the eſtate of the covenantor, there if the limitations were ſuch ftand ſeiſed, 
as could not take effect immediately, or not till after the death of 1 0 
the covenantor, as in the caſe of Pybus v.  Midford, 2 Lev. 75. leae gat 
there the law may mould the eſtate remaining in the covenantor 

into art eſtate for life: but that cannot be where the limitations are 

to take effect out of the eſtate of the truſtees for want of a limita- 

tion, much leſs againſt an expreſs limitation. And therefore (by 

him) if there had been an expreſs limitation in the caſe of Pybus 

v. Midford, limited to the covenantor, the judgment would have. 

been otherwiſe, And for theſe reaſons the whole court ordered 

laſt Hilary term, that judgment ſhould be entred for the plaintiff, 

unleſs cauſe ſhould be ſhewn to the contrary the firſt day of this 

term. And the firſt day of this term Darnell Queen's ſerjeant 

ſne wed for cauſe, that the plaintiff could not have judgment, be- 

cauſe it appeared upon the ſcire facias that he was not intituled ; 

do it; becauſe the adminiſtration was granted to him by the arch- Grant of ad- 
deacon of Dorſet, and therefore: the grant of it was void; for the miniſtration 
judgment of this court, upon which the ſcire facias is founded, ig? be ch 


18 
bona notabilia. 2. If it will not make bona notabilia, yet this Duke . void 


it may be, that this court is within the archdeaconry of Dorſet, 

for that archdeaconty may be within the dioceſe of Londen; and 

this court will not intend the contrary, fince the contrary does not 
Ff | 


appcar 


wm the. Acct „ 
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The King's appear to 1 But per Holt chief Jolies this court will take 
Bench wil x notice of the limits of eceleſiaſtical juriſdiction, which is part of 
ecclevaltical the law of the realm, under which we live; and conſequently it 

Jariſdictiod. ill take notice, that a judgment of the King's Bench is not 
5 5 within the juriſdiction of the archdeacon of Dorſet. And for this 


. reaſon the whole court od, that Judgment ug to be given for 


the defendant. 
Regina "ne Watſon. | 
Me HE defendant 22 was indi Sed, for that that be was 
ee ſuch a day poſſeſſed of a houſe in Lynn Regis adjoining to 


to the publick. the common bridge; that he ought to repair the ſaid houſe a. 
one tenurae;; but that he permitted it to be ſo much out of re- 
pair, that it was ready to fall upon the Queen's ſubjects paſſing 
over the ſaid bridge, &c, Upon not guilty pleaded, the jury 
found a ſpecial verdict; that Watſon was but tenant at will of the 
ſaid houſe, and conclude with a ſpecial concluſion, praying the 
| _ Judgment of the court, whether he were obliged ratione tenurae, 
Pe. 1091. to repair the houſe. And after argument with Mr. Mountague for 
the defendant, and by Mr. Feld for the Queen, it was achudged, 
that the defendant, as tenant at will only, ought to repair the 
houſe, ſo that the publick be not prejudiced by the want of te- 
pairs; but that he is not compellable to repair as to his landlord. 
And that is ſhewn well enough in this indictment. The only 
objection is, that he is not chargeable | to repair ratione tenurae; 

See Moor but though that is improper; yet it ſhall be intended of the poſ- 
TOI" ſeſſion, and not of a ow; And Po was given b the 

defendant. | 


F$ 


Tu urner ven. Turner, 
Intr- Mich. 1 Ann. B. R. Rot. 207. 


s.C, 1 Sk EBT upon bond. The defeat pleaded the compoſition 
Lit Rad 13, act. And after demurrer joined, exceptions were taken to 

the plea, and all over-ruled ; u * which 2 ee ni, Ge. 
Diſcontinu- * Was given for the defendant. hereupon Mr, Mountague moved 
I to have leave to diſcontinue ; and cited fe it 1 Saund, 39. 2 Saund. 
after judgment 73. and 1 Saund. 23. leave given to diſcontinue after argument of 
wiſe, Ce. the counſel at the bar, and of the judges upon the bench. But 
1 Lev. 48. the motion was denied, abſente Powell juſtice. Becauſe after a rule 


1 judgment, n/, Cc. and then a petemptory rule for N 


2 
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(as was in this caſe) Holt chief juſtice ſaid, he never knew leave 
given to diſcontinue. And the rule in the old books is, that if 4 
after the exception ſlirred, the court has pronounced their opinion, 
and yet the plaintiff demurs; he does it at his petil: and if the ex- 
ception be over- ruled, judgment ſhall be given againſt him. N 


Morris ver /. Sir Richard Reynolds. 
OCErjeant Darnall moved, that an award made by- arbitrators 5. C. 1 Salk. 
Ochoſen by the conſent of the parties at x prius at Guilaball, 73. 
and whoſe ſubmiſſion was made by rule of court there, and after- choſen by con- 
wards the ſaid rule made a rule of the King's Bench, might be ſet *nt, and upon 
aſide, upon affidavit of the miſmanagement of the arbitrators, and Agar yp 
that they refuſed to hear what the defendant could ſay, after they court, ordered 
had heard the plaintiff, Holt chief juſtice oppoſed this Zotrs vir i. 2 20nd, 58 
bus as contrary, to all practice, that he had known in his expe- . 
rience; which was, that in ſuch caſe the integrity of the arbitra- 
tors (whom the parties by conſent have choſen to be their . judges) 
ſhall never be arraigned, no more than the integrity of any other 
judge. But Powell, Powys, and Gould, juſtices ſaid, that it was 
abominable, to give any countenance to ſuch proceedings; and 
that therefore they ought to be puniſhed, becauſe they abuſed the 
office of a judge. And a rule was made that they ſhould attend. 
And the examination was made in court by ' affidavit of all their 
proceedings. And-upon that great miſmanagement appeared to be 
among them. | 9 5 Ms | A TY 


Regina ver,. Care. 


R. Broderick moved, that an indictment found againſt the Iadicment for 
defendant, for ſpeaking theſe words of the proſecutor Jahn ON 

Bradſhaw in auditu quamplurimorum, via. That he had made an 

aſſault upon Priſcilla Tinſdale, and had carnally known her, with- 

out the conſent of the ſaid Priſcilla Tinſdale ; with intent to pro- 

cure money from the ſaid proſecutor ; ſhould be quaſhed : becauſe 

it was not matter, for which an indictment” lies. And it was 

quaſhed accordingly. 1 | 


TJ 
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. F | Regina ver /. Kime. 
8. C. 1 Salk. N indictment was found againſt the defendant, for not work- 
3 ing in the repair of the highways in London, upon the 22 & 


not repairing 23 Car. 2. cap. 17. ſect. 6. Upon not guilty pleaded, he was found 

ſtreets in Jen, guilty. And it was moved in arreſt of judgment, that it was ſaid 

don upon 22 © 3 4 

& 23 Car. 2, in the indictment only, that fix days were appointed between ſuch 

cap. 17. ſect. 6. and ſuch days for the work, but the particular days were not men- 

£ tioned. And for this reaſon the court held the indiAment bad, 
for the appointment 'ought to be of ſuch days in particular, vis. 
the twentieth of April, &c. and notice ought to be given accord- 
ingly ; otherwiſe the appointment is ill. And though it was ob- 
jected by ſerjeant Darnall, that it was aided by the averment in 
the inditment, that the defendant did not come upon any of the 
days; yet it was over-ruled, becauſe if the appointment was ill, 
the defendant was not obliged to come at all. And the judgment 


was arreſted, _ 
Regina verſ. Chaftey. 
5. c. 3 sd. CYEveral orders made by the juſtices of peace in Wilts, againſt 
Order to ſeize the defendant, for being the putative father of a baſtard; child, 


goods of the were removed into the King's Bench by certiorari. And Mr. 
[pr ne N Broderick moved, to quaſh one of them, which was made by the 
2 juſtices, that the churchwardens and overſeers of the poor ſhould 
2 7 4 ſeize of the defendant's goods, what they ſhould judge proper, to 
cap. 37. l. 29, ſecure the pariſh from the maintenance of the child; becauſe by 
the 13 & 14 Car. 2. cab. 12. they have only authority to make 

aan order, to impower the churchwardens and overſeers, Cc. to 
ſeize, what the juſtices ſhould judge proper, and not what the 
churchwardens, &c. ſhould judge proper, Sc. And for this rea- 

ſon it was quaſhed, Then an exception was taken to the original 

order, becauſe it ordered, that the defendant ſhould give ſecurity 

for payment of the ſum by them impoſed for the maintenance of 

the child; when it did not appear, that the defendant had diſobeyed 

Order cannot the order in point of payment, And by 18 Els. cap. 3. an order 
3 for ſecurity cannot be made, till after contempt. And for this this 
er contempt. reaſon the order was quaſhed as to that part, and was confirmed 
Attachment as to the reſidue. And per curiam, when an order is confirmed 
= not obe ig this court, an attachment lies for non-performance of it; and 
of the King's therefore this court will not take ſecurity of the party for per- 
Bench. formance of it, But if the original order had been at the ſeſſions, 
not removed hither, the court would have taken ſecurity of him, 

to appear there, | | 


3 Lapiere 
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Lapiere verſ. Sir John Germain knight and baronet and 
the ducheſs of Norfolk. 


IN caſe againſt the defendants, Sir Jobn in the declaration was 8. C. 1 Salk, 
| ſued only by the title of baronet. The defendant pleaded in 88 
abatement, that he was knight and baronet. The plaintiff replied 2 $alk. 451. 


that he was baronet fantum, and offered iſſue; which was joined. 
And thereupon Mr, Raymond moved, to have leave to amend u 
payment of coſts, and to make the declaration [knight and baronet] 
all being in paper. But it was denied, becauſe there was nothing 
by which this amendment could be made, the latitat not bei 
ſo. And though all was in paper, yet the defendant had taken 
advantage of this flip. And therefore the court would not make a 
rule for the amendment, Then Mr. Raymond was informed, that 
the latitat was knight only; and therefore he prayed leave, to 
make the declaration agreeable to the latitat; urging that the omiſ- 
ſion of baronet in this caſe, being a ſuit by bill, was not material; 
becauſe baronet is not part of the name, as knight is. And ſuits 
by bill are not within the ſtatute of additions. And Powell juſtice 
ſeemed to be of that opinion, ſaying that the books warrant ſuch 
a difference, And he cited 32 Hen, 6. 30. a. which ſays, that a 
baron has no need to be named but as knight or eſquire in a writ. 
Holt chief juſtice agreed-with the ſaid caſe, but ſaid that the reaſon 
of it was, that then barons were ſo by tenure, and were ſum- 
moned to parliament by writ; and were not then created by letters 
patent, as at this day; but that then the law was otherwiſe of 
titles of dignity, as of carl, which was part of the name, And 
now it is otherwiſe of barons, when. they are created by letters 

tent; for now it is a title of dignity, and parcel of the name, 

he ſame law of baronet, which is made a title of dignity b 
letters patent, and therefore a baronet ought to be named ſo in 
judical proceedings, otherwiſe they: will abate, And it is no ob- 
jection, that it is a new title; for ſo is viſcount, begun in the 
time of Henry 6. marquis in the time of Richard 2. and duke in 
Editoard 3. And though they are new titles, they ſhall be named 
ſo in all proceedings againſt them. Then he moved, that the bill 
might be abated for their own expedition. And it was granted, 


* 


G g Tonkin 


Baronet is | 
8 
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3 Tonkin ver /. Croker. | 
Intr. Mich. 12 Will. 3. B. R. Rot. 269. 


| . 5 RROR C. B. Tonkin brought replevin of a braſs. pan taken 
ed 


S. C. Lutw. by the defendant in a place called The Kitchen. apud parechiam 


| 2 Salle 604. St. Agnes in Cornwal. "The defendants as bailiffs of William Mobun 


Carth. 520 Eſquire make connuſance of the taking, &c. for that that they 
* 3 55. ſay, that before the time, &c. one Hugh Tonkin eſquite was ſeiſed 
70, 83 & 10%. of one meſſuage, &c. whereof the place, &c. is, and the ſame time 
3 Lev. 21. which Cc. was parcel, in fee; and that he held the ſaid meſuage, 
Rep. 8,9, ce. Fc, of the ſaid William Mebun ut de maneris ſuo de M. by fealty, 
rent of 45. per annum, necnon per ſervitium faciendi feflam ad 

curiam manerii praedicti bis per annum apud manerium illud tenen- 

dam, &c, whereof the ſaid Willlam Mchun was ſeiſed, Ec. and 

for '4s. for the rent aforeſaid for one year ended Michaelmas 5 Will. 
ar. arrear, and for that that the ſuit of court at the court of 

the. faid William Mobun manerii fur praedicti within the manor 

aforeſaid the twenty- fourth of O#ober 5 Will. & Mar. for the 

. manor aforeſaid held fuit infecta, they make conuſance of the 
taking, Sc. The plaintiff in bar of the conuſance, proteflanao that 

William Mabun was not ſeiſed of the ſaid ſervices, &c. for plea 

faith, that the ſaid Hugh Tonkin held the ſaid meſuage, Ec. of the 

ſaid Williom Mchun ut de manerio ſuo de M. pracdicto per redditum 

quatuor ſolidbrum, . koc that be held by the rent of 45. 

recon per ſervitium faciendi ſectam ad curiam manerit pracdifi bis 

ber annum apud manerium praedictum, prout it is alledged in the co- 
nuſance, Sc. And to this bar the defendants replicd, and maip- 

tained their conuſance, and offered an iſſue. And the plaintiff joined 

ifſue, and at the trial at 1H, prius the jury find a ſpecial verdict, that 

long time before the time, &c, the manor of M. within mentioned 

was an an ancient manor, whereof the ſaid William Mchun is, and at the 

time in which, Ec. was ſeiſed in fee; and that time whereof, Ec. 

there was an andient court held before the ſteward of the manor 

bis per annum, et tabuit” ſeparates” liberos tenentes, Anglice free- 

hold tenants," et {eparales ſelſatores, Anglice ſuitors, who did ſuit 

at the covrt 11078444 of the ſaid manor; and that the faid Hugh 

| Tonkin and all his anceſtors” were freehold tenants of the ſaid 

manor, and held the ſaid meſſuage, &c, of the ſaid William Malbun 

and his predeceſſors, lords of the ſaid manor of M. by fealty, and 

45. rent every year at the feaſt of Sf, Michael the archangel /e 

vendum, necnen per ſervitium faciendi ſeflam ad curiam manerii 

praedicti bis per annum apud manerium illud tenendam prcut in ad- 

vocatione infraſcripta interius mentionatur : and the jurors farther 

| » 


* 
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find, that within the ſaid manor of M. there is, and for twenty 
years laſt paſt there hath been, nus ſolummodo liber tenens, vi. 
the ſaid Hugh Tonkin; but that infreſcripto tempore quo, Cc. nec- 
non time whereof, Cc. there were and now are ſeveral. cuſtomary. 
tenants, Sc. of the ſaid manor: then they find, that for rent and 
ſervices in arrear the defendants as bailiffs of the ſaid Milliam Me 
bun at the time in which, Sc. took, &c. ſed f ſuper totam ma- 
teriam praediflam the aforeſaid Hugh Tonkin held, Cc. by tealty;: - 
rent, and ſuit of court, &c. the ſaid jurors know not, but pray 
the advice of the court, et /, Cc. And after ſeveral arguments at 
the bar i2 C. B. judgment was given for the defendants ;- upon 
which a writ of error. was brought by the plaintiff, and the general 
ercors were aſſigned. And it was argued at the bar ſeveral times 
by Darnall King's ſerjeant, Mr. Broderick and Mt. Raymond, for 
Kt plaintiff in error, and by Mr. Cooper King's council, Mr. 
Cheſhyre and Mr. Parker, for the defendants in error. And the 
firſt objection was, that the tenure found in the verdict varies in 
its nature, from that which the conuſance mentions, and conſe- 
quently that the verdict does not maintain the ifſue ; and there- 
fore the judgment, being given for the defendants,” is erroneous, | 
and ought to be reverſed. And the reaſons upon which the plain» 
tiff's council founded this objection were, becauſe the ſuit to the 
court mentioned in the conuſance muſt be intended to be ſuit to 
the court- baron, tenute at common law; but the ſuit to the court 
found by the verdict is cuſtomary tenure, becauſe it is ſuit to the 
cuſtomary court. Curia manerii muſt be intended to be a court- 
baron. It is the particular ſtile of the court. 4 inſt, 208. Co Li. 
53, It is the deſcription, of a court · baron in the writ framed upon 
Magna Charta for affeeting ametcements impoſed in a court- baron. 
Fit ab. Nat. Bre. 75 d. quod ipſos tenentes cum in curia gjuſdem 
maneri in miſericordiam inciderint, &c. and this is the court, which 
is incident of common right to all manors. Farther if the court 
mentioned in the conuſance ſhall be taken to be another court than 
the court - baron, viz. a cuſtomary court; then the conuſance is ill, 
for want of making title to it by preſcription. For the law takes 
no notice of any cuſtomary court, without a preſcription ſhewn. 
to warrant it. And the defendants cannot juſtiſy the taking of a 
diſtreſs for ſuit to ſuch a court, without a cuſtom alſo ſhewu to 
diſtrain for it. For though a diſtreſs is incident of common right 
to all manner of ſervices, Litt. ſe. 220. Co. Li. 150, 6. and 
conſequently to ſuit of court; yet for ſuit to a cuſtomary court, 
diſtreſs will not be incident without a cuſtom. And he likened it 
to the caſe, of herriots, where for herriot ſervice the lotd may 
diſtrain, 8 Hen. 7. 10. Cro. Car. 260, but for hetriot cuſtom he 
8 diſtrain ; but may ſeiſe the beſt beaſt though out of bis. fee; 
au. 97. And for, cheſe reaſon, they argued, that this court 
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mentioned in the conuſance muſt be intended a court- baron; but 


the court found in the verdict is a cuſtomary court, and may be 
good by preſcription, but is not the court- baron incident to every 
manor of common right, 1. Becauſe it is held befor the ſteward, 
whereas the court- baron is held before the ſuitors. Co. Lit. 5, 8. 
Cro. Eliz. 792. 4 Co. 26, And as to the caſe of T. Jones 23. to 
the contrary, it is an obſcure caſe, and an unneceſſary reſolution 
there. And Cro. Elia. 791. Ney 20. Pill uv. Towers. Cro. Jac. 
582. Sir. William Armyn v. Appletoffe, are expreſs, that the court- 
baron cannot be held before the ſteward by preſcription. 2. A 
preſcription is found for the court found by the verdict, but a 
man cannot preſcribe for a court- baron. It is ill pleading to do it 

20. becauſe it is incident to the manor of common right, 
3. A court-baron muſt be held from three weeks to three weeks, 
Co. Litt. 58. but this in the verdi& can be held but twice in the 
year; therefore this court in the verdict may be good by preſcrip- 
tionz as Co. Entr. 118, though the court ought to be held from 
three weeks to three weeks ; or like that in Leon. 216. Lord Cob- 
ham and Brown's caſe, But it cannot be a court- baron; and con- 
ſequently the ſuit in the verdict differs from that in the conuſance. 
It was argued farther, that if it ſhould be admitted, that it was 
not neceſſary, to make title to the court in the conuſance; yet 
they ſhould have ſhewn ſome characteriſtical diſtinction, to ſhew 
that they did not mean the court-baron, otherwiſe it ſhall be taken 
to be the court-baron at common law, and then it cannot be 
maintained in evidence by ſhewing a cuſtomary court. - For where 
a man intitles himſelf generally by common law, he cannot make 
it good in his replication or rejoinder by cuſtom, As Keiko, 76. 
A. charged B. in account generally as bailiff; the evidence was, 
that there was a cuſtom to elect one, c. to ſerve as bailiff ratione 
tenurae, who was to collect the rents, &c. upon demurrer to the 


evidence it was held, that the evidence did not maintain the decla- 


. I Anderſ. 192. pl. 227. Moor 27 1. pl. 425. Euer v. 

t. Gregory v. Harriſon. Cro, Eliz. 462. Wells 
dee. 1 Sid. 142. Mould v. Wallis. The defendant's coun- 
cil relied ſo much upon the finding of the verdict, that they did 
not regard this objection. But though the court pronounced their 
judgment for another reaſon, as ſhall be ſaid afterwards, yet Holt 
chief juſtice, though he did not give an abſolute opinion, ſaid it 
ſeemed to him, that the avowry was well enough; becauſe the 
foit claimed in the conuſance, being ſuit to the court of the manor 
bis per annum, it ſhews that the ſuit muſt muſt be intended fuit to 
ſome other court of the manor, and not to the court baron, which 
ovpht to be held from three weeks to three werks; and conſe- 
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quently may well be intended, to be ſuit to the court held before 

e ſteward, and found in the verdi&, and ſuch courts to be held Court held © 
before the ſteward are good by cuſtom. 1 Leon. 316. [And — 
ſo Powell juſtice ſaid that it was held by all the court of the by cuſtom. 
Common Pleas in this caſe.] And ſuch courts are held in ſeveral 
honours and manors at this day, to inquire of the rents and ſer- 
vices arrear to the lord; and they are 3 And this ſhall be 
intended to be ſuch a court. And the ſuit to this court muſt be 
intended to be a ſervice created by reſervation upon a. gift of the 
land by the lord to the tenant before the ſtatute af Qui emprores 
terrarum, as 12 Hen. 7. 18. Replevin, the defendant avowed for 
ſuit to a court-leet, for that that the plaintiff held twenty acres of 
land, to do ſuit twice a year at the view of frankpledge of the 
defendant; and it was objected, that ſuit to his view of frankpledge 
generally ſhould be intended ſuit real (which is due from the re- 
ſiants only) and the plaintiff lived out of the juriſdiction of the 
court, and not ſuit-ſervice : but the court held, that it ſhould be 
ſait-ſervice ; and that it was reſerved upon the gift of the land, to 
oblige the tenant to attend there, to be ſworn. upon inqueſts to 
preſent common nuiſances, &c. and the rather, becauſe ſuit real, 
which is to be ſworn to the King for his allegiance, ought to be 
done but once in a man's life; and therefore ſuit twice a year can- 
not be intended to be that. And here this avowry is advantageous 
to the tenant, becauſe it acquits him of the ſervice to the court- 
baron to be held from three weeks to three weeks. He agreed | 
the rule, that upon a declaration grounded upon a fact at common Declaration at | 
law one cannot maintain it by replication of a cuſtom or ſtatute ; eee St 
as in covenant upon an indenture of apprenticeſhip, thedefendant made good by 

leads infancy, &c. the plaintiff cannot maintain his declaration, replication of 

y ſaying, that there is a cuſtom, that infants may bind them- 
ſelves, Sc. But he ſeemed to deny the caſe in Ket/w, 76. ſup- 

oſing that it had appeared by the book, that the defendant there 

ad exerciſed the office of bailiff, &c. and then it would not have account a- 
been material, by what means he had become bailiff, but he giiotabailif 
might have been charged generally. But the next, day, finding 3 
that it did not appear by the book that he acted as bailiff; he dees to how 
declared in court, that for that reaſon the ſaid caſe was good law, bow bailit. 
for then they ought to ſhew, by what means the defendant be- | 
came bailiff. a 


2. It was argued by the council for the plaintiff in error, that 
admitting, that the court would intend the ſervice in the conu- 
ſance, and that in the verdict, to be the ſame; yet it appeared by 
the verdict, that the manor is deſtroyed; and if there is no manor, 
there is no court; if no court, no ſuit can be due to it. And for 
this they urged, that the manor wo deſtroyed, becauſe there was 
Fen 3 5 but 


bu 
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but one ſuitor, and the court cannot be held, but before two ſuitors. 
at leaſt, Bro. compriſe 31. Bro. manor 1. 2 Rall. Abr. 122, 124. 
lit. R. pl. 26. Co. Lit. 58. Telu. 191. And the manor cannot 
ſubſiſt without a court-baron, becaufe if the freeholds eſcheat to 
the lord all but one, or if he purchaſe all but one, the manor is 
extinct. That ſuit ſervice cannot multiply, 2 Int. 119. and if the 
lord purchaſe the intire ſuit of court, it is extinct. 46 Edw. 3 40. 
2 25. 20. That it is found poſitively, that there has been but 
one free ſuitor for twenty years laſt paſt; that the verdict being 
ſpecial ſhall not be aided by intendment; and therefore that it ſhall 
not be intended, that any of the other freeholds are only ſuſpended, 
and that ſo the tenure remains, and the manor continues. 


Two ſoitos But per Holt chief juſtice there muſt be two ſuitors at leaſt to 
to continuea continue the manor, for without two no court can be held. But 
Man” in this caſe the jury have expreſsly found, that this was a manor. 
The queſtion then will be, whether it appears to be deſtroyed. 
Two ſuitors, And (by him) it does not. For ſuppoſe, that there were two 
one makes fuitors, one of them makes a leaſe for life; the leſſee for life does 
not hold of the lord, but of the reverſioner, and he holds of the 
lord; and then for that time there is but one free ſuitor. The 
manor ſeems to be ſuſpended pro tempore, but the ſuit- ſervice re- 
mains notwithſtanding. the ſuſpenſion. As where lands held by 
homage are granted to a corporation aggregate, the tenure remains, 
de the corporation cannot do homage; and if the corporation 
nt it over, the homage will revive. Farther the iſſue is, whe- 
ther Hugh Tonkin held by rent, ſuit of court, Sc. which is not 
confined to any time; and the jury have found expreſsly a time, 
when he held fo, viz. before the twenty years laſt paſt, And 
therefore he ſeemed to be of opinion, that this objection would 

not avail here. | | 6 


But againſt this it was alſo objected by the defendant's council, 
; that the plaintiff had admitted this to be a manor in his bar ta the 
Ajory can- Conuſance z and therefore that the jury could not find matter 
yor find a- contaty to what the parties have admitted upon record, 2 Co. 4. 
We Goddard s caſe, and the books there cited. 2 Leon. 86. 2 Mad. 
admits in bis 2, 4. Nilcex's caſe. But to this it was anſwered by the plaintiff's 
ber. council, 1. That the admiſſion was only in the inducement to the 
traverſe, which is no material part of the plea, and therefore will 
not conclude. 2. It is admitted but by an wt de manerio, Ec. 
which is not a poſitive averment. 3. That the jury are not con- 
cluded from finding the truth of the fact, where it is directly 
within their iſſue, and when they cannot find the iſſue without 
conſideration of it; but that the other rule is to be underſtood, 
where they find matter admitted by the parties upon the . 

| | whi 


- 
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which is not within their iſſue, ſuch finding is votd, not becauſe.it | 

1s con to what the parties have admitted, but hecauſe it is not =. 
compriſed in the iſſue. And upon ſearch, the books cited in 

2 Co. 4. will receive this anſwer. But that the jury may find the 

truth in ſuch caſe, though contrary to the admiſſion of the parties, 

Mr. Raymond cited 2 Brownl. 149. Higgins v. Bidalecome, ſtrong 

in point; for there the parties admitted that Sir Mill am L. 

was ſeiſed, yet the jury found expreſly contrary, and held good. 

And Holt chief juſtice upon the farſt argument of this caſe ſeemed 

to incline to this opinion, but gave no opinion in it, becauſe the 

whole court held, that the jury had found the iſſue for the de- | 
fendants in totidem werbis, vis. that the ſaid. Hugh Tonkin and The jury find 
his anceſtors were freehold tenants of the ſaid manor, and held the the iſſve, all 
ſaid meſſuage, &c. of the ſaid William Mobun, &c. by fealty and ee 
rent of 4s. &c. necnon per ſervitium faciendi ſectam ad curiam the contrary 
manerii praedicti bis per annum apud manerium illud tenendam prout od. 

in advocatiane infraſeripra interius mentionatur; and then what 

was found afterwards was ſurpluſage and idle. And therefore all 

the judges were clear in opinion that the judgment ought tio 
be affirmed. And it was ſo. See for this laft point Cro. Car. 75. _ : 
131, Ec. | | | 7 | 


Regina ver Parry, Snelling & al. 


Motion was made, for quaſhing an inditment againſt the [ndiament 
defendants, for having pretended to be officers in the lang for being = 
bank, and for having cheated J. S. of 14/7. and for havin pre. 
tended to aſſiſt him in procuring an office of meſſenger, w 
there was not any ſuch office, &c. But it was denied, becauſe it 
is a cheat; and the defendant, if he imagines that the law is with 
him, may demur. ' | 


Fi 


N 


ED S . c. Salk, 
Elwes executrix Elwes ver. Mocata. = 
| | Farr, 4 


H E plaintiff brought indebitatus afſumpfit for monies received l _ 8. 
I - after the death of the teſtator by the defendant, to the-uſc Ven. 199: 


of the plaintiff as executrix, &c. Upon non afſurnp/it pleaded, the f 14 597 


plaintiff was nonſuit. And now the brought a new action. And Colts by ad- 
the defendant moved to have coſts, before the plaintiff ſhould be mig on | 
permitted to proceed. And one Ventr. 109. Gro. Car. 219. dthey © 


v. Heard, were cited; where an adminiſtratrix nonſuit in trover Cot: 
brought by ber upon a converſion in her own time paid coſts. Wil. 3. C. B. 
And here ſhe might have ſued, without naming heſelf executrix Nicolas v. 
But denied per curiam. For in trouver ſhe might have ſued, with- pon gore? 
| Out and Mich 4- 
Ann B R. 
Wallis v. Lewis. Poſts 
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out naming her ſelf executrix, if the goods were once in her poſſeſ- 
fion ; but otherwiſe in this caſe, for theſe. debts are not 92 till 
recovered. Note, Mr. Raymond cited for the plaintiff Cro. Jac. 
361. Barret v. Winchcomb, Yelv. 168. Cro. Fac. 229. Hay- 
worth v. David. 1 Ventr. 92. 2 Lev. 165. T. Jones 47. Bull 
v. Palmer. Cro. Car. 29. Beacock's caſe. 3 Lev. 60. Maſon 
v. Fackſon, See Hil. 10 Will, 3. C. B. Nicolas v. Killigrew. 
Ante, 436. But note, that in another action between theſe parties 
the plaintiff paid coſts for not going on to trial according to notice. 


Yorke verſ. Grenaugh. 
Intr. Tin. 1 Ann. B. R. Rot. 527. 


8. C. 1 Salk. Eplevin of a gelding taken by the defendant the firſt of April 

— 13 Vill. 3. 152 parochiam ſancti Jacobi infra libertatem de 

Roll. Abr. 91 eſtminſter in quodam boſpitio ibidem vccato The maidenhead and 

3 ( D) » 3 callle. The defendant avows, for that the ſaid inn, Sc. modo 

Fa Peng 58. eaiftit necnon praedicto tempore, &c. et abinde hucuſque fuit commune 
Heſbitium pro hoſpitatione quarumcunque perſonarum et earum equo- 

rum, &c. hoſpitationem 25 ſeipfis, equis, &c. ſuis in boſpitis illo 

requirentium; and the defendant further ſaith, that he for one 

whole year ante praedictum lempus quo, &c. necnon eodem tempore quo 

c. ſuit et adbunc exiſtit communis hoſpitator, viz. apud parochiam 

pracdictam ac de communi hoſpitio praedicto in quo, Gc. poſſeſſo- 

natus ut de hoſpitio ipfius the defendant proprio, and entertained 

there for all the ſaid time divers gueſts, Sc. and that he being a 
common inn-keeper ut PONY before the ſaid time in which, 

Ec. viz. the twenty-fifth of March 13 Will. 3. aforeſaid, gui. 

dam viator eidem deſendenti ignotus acceſfit to the ſaid inn of the 

defendant ducens ſecum ſpadonem praeditium in hoſpitium illud, quem 

guidem ſpadonem idem viator praedicto the defendant adtunc et ibi- 

dem deliberavit per the ſaid defendant in oedem hoſpitio fore pabu- 

landum, ac praedictus the defendant adtunc et ibidem ad requiſiti- 

onem pradicti viatoris ſpadonem praedictum in the ſaid common 

inn of the defendant in quo, &c. ad cuſtodiendum et cum neceſſa- 

riis providendum recepit; and the ſaid defendant ſtable, corn, hay, 

Sc. for the ſaid gelding juxta requiſitionem praedictam from the 

ſaid twenty-fifth of March untill the time in which, &c. necnon 

uſque viceſimum diem Maii extunc proxime ſequentem, invenit ibidem, 

Sc. gucdgue 2 1. 6s. d. adtunc et ibidem, viz. the twentieth of May, 

was a reaſonable price for the ſtabling, corn, hay, Ec. of the 

_ gelding aforeſaid, and to the defendant was juſtly due, Cc. and 

that he was not paid, neither by the traveller, nor by the plaintiff, 

nor by any other ; and therefore he juſtifies the taking and detain- 
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faid firſt of April demanded: this gelding of the defendant, and 
that the defendant adtunc nec al aliguzd tempus poliea demanded 
of the plaintiff any ſum for maintaining this gelding, Sc. Up- 
on which the defendant demurred, and the plaintiff joi ned in 


ing, Sc. The plaintiff pleads in bar of this avowry, that he the 
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demurrer. And it was held by all, that the plea in bar was ill; for 4" 3 
the inn-keeper may detain for the meat, &c. of the horſe, with- A bock for + 


a horſe for 


out making a demand. Beſides, that perhaps the defendant de- his meat with- 
manded the money due for the meat before the firſt of April; for dot demand. 


the plea is, that he did not demand upon the firſt of April; but 
the Fore was there the twenty-fifth of March, and the mone 
due for it before the firſt of April, might be demanded be- 


fore the firſt of April, which is a good juſtification of the di- 


ſtreſs. But divers exceptions were taken by Darnall Queen's ſer- 
jeant to the avowry. 1. That ſince the horſe was brought to the 
inn by a ſtranger, the inn-keeper cannot detain it for its meat 


againſt the right owner. For it may be, that this traveller was a 
wrong doer, or a robber. Sed nom allocatur. For per curiam, 
ſuppoſing that this traveller was a robber, and had ſtolen this 
horſe ; yet if he comes to an inn, and is a gueſt there, and delivers 
the horſe to the inn-keeper, (who does not know it) the inn- 
keeper is obliged to accept the horſe ; and then it is very reaſon- 
able, that he ſhall have a remedy for payment, which is by re- 
tainer. And he is not obliged to conſider, who is owner of the 
horſe, but whether he who brings him is his gueſt or not. And 
Holt chief juſtice cited the caſe of the Exeter carrier; where A. 
ſtole goods, and delivered them to the Exeter carrier, to be carried 
to Exeter, the right owner finding the goods in poſſeſſion of the 


An inn-keep- 
er may detain 
a horſe for 
meat, brought 
to him by a 
wrong doer, 
againit the 
right owner. 
3 Bulſtr, 269, 
289 

1 Roll. Rep. 
449+ 


carrier, demanded them of him, upon which the carrier refuſed to 


deliver, without being paid for the carriage. The owner brought 
trover, and it was held, that he might juſtify detaining againſt the 
right owner for the carriage; for when A. brought them to him, 
he was obliged to receive them and carry them ; and therefore 
ſince the law compelled him to carry them, it will give him remedy 
for the premium due for the carriage. The fame reaſon holds in 
this caſe. [But Powell juſtice ſaid, that a carrier could not detain, 
for his carriage ; but note the contrary has always been held by 
Hall chief juſtice at Guildball.] 2. A ſecond exception was, that 
the avowant ought to have ſaid, quod tenuit the inn; now he has 
laid, that he was poſſeſſed of it, which may be true, and yet per- 
haps he did not keep it. That it is neceſſary to ſay, quod tenuit, 
11 Hen. 4. 45. Dier 266. Raft. Entr. 404, 5. Co. Entr. 377. 
Sed nen allocatur. For it appears ſufficiently, that he kept it; for 
it is ſaid, wut de Heſpitio 11 

that the horſe ſtood at livery; for it is ſaid, that he was received 
at the requeſt of the traveller, which implies a ſpecial contract; 


Ii and 


uo proprio. 3. There is an appearance yy, 67: 


A carrier may 
retain, 
Ante 752. 
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and then the defendant cannot detain: Sed non alloretar. For it 
implies no more than what happens, when any one comes into an 
An inn keep- jn, he commands ſome ſervant to take his horſe. 4. The fourth 
Aly the be and grand exception was, that it is not ſufficiently ſhewn in the. 
taining a borſe avowry, that this traveller was a gueſt. For if he was not ſuch 
ras met a gueſt, as the inn-keeper was obliged to receive, though he re- 
gueſt as he is CEIved him, he cannot retain the horſe for the meat. Now the 
compelled to word viator does not ſufficiently deſcribe a traveller, bat it ought 
recewve+ to be 7bidem tranſient. For xiator imports only a traveller who 
has been beyond ſea, or an apparitor. To which Mr. Eyre for 
the defendant urged, that it ſignified a traveller. It was farther 
urged for the plaintiff, that perhaps this viator in paſting by left 
the horſe; and did not enter into the inn himſelf, and that will 
not make him a gueſt. But Mr. ſerjeant Darnall e contra ſaid, 
that ſuch a one would be a gueſt ; and that if in ſuch caſe the inn- 
keeper received the horſe, and he is loſt, he will be chargeable, 
| and he may detain in ſuch caſe for the meat of the horſe. And 
Yelv. 67. for authorities, he relied upon the caſes Cro. Jac. 188. Ney. 46. 
| Moor 877. Latch. 126.  Poph. 178. But as to this exception 
| Holt chief juſtice held it good, and that for this fault the avowry 
Abel wbet? was ill, For it may be in this caſe, the traveller ſtole the horſe, 
aaand brought him to the inn, and the defendant received him and 
ave him meat, but the traveller never lodged in the inn. Now 
that is rather the buſineſs of a man that keeps livery ſtables than of 
an inn-keeper. And though in ſuch caſe if 
livery man ſhall be anſwerable ; yet he cannot retain for the meat, 
but has a remedy upon the contract; for he is not compellable to 
receive ſuch a horſe. And as to the difference taken in the caſe of 
Robinſon v. Waller, and the point reſolved there, he did not regard 
it, becauſe it was pleaded ſpecially in trover, whereas nothing can 
be pleaded ſpecially in rover but a releaſe. And (by him) it 
is the lodging of the man at the inn that makes him a gueſt; 
and nothing of that appears in this avowry, and therefore he held 
it ill. But all the other judges contra, that the avowry was good, 
relying upon the caſes of Robinſon v. Waller, and Sturt v. Dum- 
gold cited before, which were adjudged upon the matter in law af- 
ter ſeveral debates z no notice being taken of the fault in the plea, 
viz. that it amounted to the general iſſue. And (by them) if 
a man ſet his horſe at an inn, though he lodges in another 
place, that makes him a gueſt, and the inn-keeper is obliged to 
receive him ; for the inn-keeper gains by the horle, and therefore 
that makes the owner a . though he was abſent. Contra of 
goods left there by a man, becauſe the inn-keeper has no advantage 
by them. And they held, that fince the matter ſhewn makes it 
appear that he was a gueſt ; it is enough, though it is not expreſly 
averred, that he was a gueſt. But Holt chief juſtice contra, By 


the horſe be loſt, the 


— 
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this matter is but evidence of it, that he was a gueſt, and is not 
traverſable; but gueſt or not is the more material part of the avow- 
ry, and traverſable; and therefore there ought to have been a po- 
ſitive averment, that he was was a gueſt. Powell juſtice ſaid, that ple amount. 
there was no ſpecial demurrer in the cafe of Nobinſon v. Waller, ing to the ge- 
and therefore no advantage could be taken of it, that the plea e 
amounted to the general iſſue, fince it was but form. But Holt 2 l 
chief juſtice held it to be ill upon a general demurrer, becauſe the 

plea does not anſwer the converſion, which is the point of the 
action. But judgment was given by Powell and Gould juſtices, 
abfente Powys juſtice (though he was when it was argued be- 
fore of the ſame opinion) for the avowant, diſentiente Holt chief 
Juſtice. | f 


The next day a motion was made, that no judgment ſhould be j af- 
entered, upon fuggeſtion that the plaintiff had been dead three „ d ie. 
terms. The court agreed, that they might make ſuch a rule; be- ix. 
cauſe the plaintiff had appeared of this term by his attorney, they 
refuſed to make a rule in it, but left the executors to bring error. 
It would have been otherwiſe, if the plaintiff had nat appeared 


by his attarney. THO 


Ogle very. Norcliſſe. 
Intr. Paſeh. 1 Ann. B. R. Rot. 380. 


N action upon a bill of exchange. The defendant pleaded s. C Farr.g7. 
Nin abatement, that he was clerk to one of the prothonotaries 3k + 

of the Common Pleas, and ought not to be ſued (except for trea- Privilege of 
ſon or felony) in any other court than in the Common Pleas (and C. B. mult be 
lays a cuſtom in the negative) without his conſent. The plaintiff Maywood Sag 
replies, that the defendant conſented to be ſued in the King's record. 
Bench. The defendant demurs. And the bill was abated, becauſe 

the conſent intended in the plea is a waiver of the privilege by ſome 

act in a court of record. And as to the exception taken, that the The = | 
cuſtom was laid in the negative, Holt chief juſtice ſaid, that it Nach wil 
was 2 privilege due to the n of the Common Pleas of common egos nr 
right, of which the King's Bench will take notice. Otherwiſe of the 1 


perhaps it might be of the clerks of the Exchequer. wry 


c 


3 
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© Rous ver. Etherington. 
Intr. Hil. 13 Will. 3. B. R. Rot. 593: 


s. C. 1Salk. AA N action was brought againſt two defendants as executors, 

3? ein 4 X and 2 capras iſſued againſt both. As to one of them, it was 

Hy oil returned non eff inventus, The other appeared, and judgment was 

one is taken given againſt him by nil dicit, but it was entered againſt both. He 

anc a % who appeared brought a writ of error, and concluded it ad damnum 

the other the 2þ/ius Upon which, after ſeveral exceptions: had been over-ruled 

ſheriff returns ag to being errors, Mr. Broderick moved, that the writ of error 

nar was ill, becauſe both the executors ought to have joined in it, 

ageioft both. And per Holt chief juſtice, by the ſtatute of 9 Edw. 3. cap. 3. if 

; 9 45?» debt be ſued againſt ſeveral executors, and one appears, and the o- 
743, 9% ther makes default upon the great diſtreſs, the court may proceed 

againſt him that appeared, and if the plaintiff has judgment, it 

ſhall be againſt all the executors for the goods of the teſtator. 

And the 25 Edw. 3. cap. 17. which gives a capias in debt, has 

been always conſtrued, to be within the equity of the 9g Ed. 3. ſo 

that if there are ſeveral executors defendants, and a cepi is returned 

as to one, and nor ſunt inventi to the others; the plaintiff may 

proceed againſt him that appears, and if he recover, he ſhall have 

Both ought to judgment againſt all; for the default upon the capias is the ſame as 

Join in E197. upon the great diſtreſs; ſo judgment being againſt all, all ought 

to join in the writ of error; for the judgment is ad grave damnum 

of all; and the coſts, which are adjudged only againſt him that 

appeared, are but acceſſory to the principal judgment, which 

cannot be reſerved guoad them only. The writ of error was 

abated. | . | 


Rogers ver. Rereſby, r. 


8 C. 38... IN ejectment by original the declaration was general of Michael- 
PRO we mas term; the demiſe was laid to be the twentieth of October. 
He aden After verdict for the plaintiff, Mr, Southouſe moved in arreſt of judg- 
brought. ment, that the action was brought before any cauſe of action accrued, 
the twentieth of Oober being the efſoin day of the term, and the 

firſt day of it in law. To which it was anſwered, that the ejectment 

and the action may be upon the ſame day. But yet (per curiam) 

this action being by original, it is very conſiſtent, becauſe the 
ejectment was in full term; yet it being a long term, a man may 

ſue an original 0e in full term, and returnable before the end 

of it. Then ſince it is poſſible that it may be well, the court ww 

in 
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intend it after verdict. Farther, if it be a lip, advantage ſhould 
have been taken of it upon oyer of the original, And judgment was 
given for the plaintiff. 


Jacky verſ. Butler. 


WO joint partners are in trade. Judgment was entred againſt Jodgqent 
one of them. And upon a fier: facias all the goods, being paar 
undivided, were ſeized in execution. And upon application to the does not affect 
King's Bench by him againſt whom the judgment was not, the court the ON 
held, that the theriff could not ſell more than a moiety, for the 1 Sek. 455. 
property of the other moiety was not affected by the judgment, : 8 Rep. 


12 Mod. 446. 


Regina ver/. Savill. 


| N order made at the general quarter- ſeſſions at Hertford, that s. C. 2 Salk. 
the defendant ſhould be proſecuted as a common barretor, a 

and that the proſecution ſhould be at the charge of the county, 4 wk quarter- 

being moved into the King's Bench by certiorari, was quathed, ſeſſions cannot 

becauſe the juſtices have not power to charge the county with the u Poe 

colts of ſuch a proſecution. And as to the objection made by charge of the 

Mr. Comyns in the maintenance of the order, that by 43 Eliz. cap. 2. un. 

far. 15. the juſtices may diſpoſe of the ſurpluſage of the money 

levied for the poor for charitable purpoſes, and that this was ſuch; 

it was anſwered, that this was an original order to charge the 

county, and not an order of payment out of the ſurpluſage of 

ſock raiſed. ED | 


Lucas ver/. Haynes, 


| Tuer for a bill of exchange. Upon not guilty pleaded, at the 8. C. 1 Salk. 
trial at Guilaball before Holt chief juſtice, upon evidence the 8 

caſe appeared to be thus. J. S. drew a bill of exchange upon the 12 Mod. 192. 

defendant, payable to the plaintiff or order. The plaintiff indorſed 

his name upon it, and delivered it to J. N. who carried the bill 

to the defendant, and left it with him for acceptance. Afterwards 

the bill of exchange being loſt, the plaintiff brought trover for it, 

and produced J. N. as a witneſs, to prove the delivery of the bill 

to the defendant. And it was objected, that he ought not to be 

admitted as a witneſs, becauſe by the indorſement the property of 

the bill was veſted in him. 542 was held by the King's Beach, 
| it 
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' Bare indorſe- it being moved there, that the bart ifiderſement of a man's name 
ment of « bill upon a bill of exchange, without writing ſome words purporting 
San aſſignment, does not alter the proprety of the bill ; for it may 
does not alter be filled up with a receipt of the money, or an aſſignment, at the 
the property. election of the party that has the bill; and conſequently that J. N. 
was a good witneſs. Note, that the plaintiff had paid the money 

0 . M 


Clements ver. Langharne. 
Intr. Mich. 10 Will. z. B. R. Rot. 414. 


$. C. 3 Salk; © 6 HE plaintiff brought a writ of error, to revetſe a fine levied 
168. in the grand ſeſſions in Wales in the county of Pembroke, as 
Death before heir to the wife of the conulor, the land being the land of the wife. 
2 —_ And the error aſſigned was, that ſhe died before the return of the 
covenane.. Writ of covenant. Upon a ſcire facias againſt the terretenants, Ec. 
See 1 Barnes the defendant was returned terretenant (who was alſo conuſce) and 
awry warned. And upon mentioning the error by Mr. Raymond to the 
mentto Barnes Court, the fine was reverſed without difficulty. 


fol. 32. a. 
Curlewis verſ. Dudley. 
8. C. 1 Salk. . | 4 1 > ; x 
170. N debt upon 5 Eliz. cap. 4. for exerciſing a trade, without 
rar tam having ſerved five years, as apprentice, upon demurrer to the 
elex ; 


lies i B. E. declaration Mr. Broderick for the defendant took exception, 1. That 
| the action was diſcontinued, becauſe the declaration was of Mi- 
chaelmas term, and the plea roll of Eafter term, and there is no 

2 continuance from Michaelmas term to Hilary term, and from 
Contonrnces tbence to Eaſter term. Sed non allocatur : Becauſe by the courſe 
ve not entre Of the King's Bench they never enter continuances until the plea 
# B. F. until comes in, though the declaration was delivered four terms before. 
= plea comes 2 A ſecond exception was, that debt does not lie in ſuch caſe in 
+ the King's Bench by 21 Jac. 1. cap. 4. Sed non allocatur. For 
the difference is, where the action is brought in Middleſex, and 
where in a foreign county. In the lattet caſe debt does not lie in 
the King's Bench, but the remedy is before the juſtices of thyer and 
terminer by 21 Jac. 1. cap. 4. But otherwiſe it is, where the 
action is brought in the county where the King's Bench is; becauſe 
the King's Bench ai s court of 4yer and ferminer. And the reſolu- 
tion in the caſe of The King v. Gall was cited, which ſee before, 370, 
— 12 Mill. 3. B. R. judgment was given in this: caſe for the 

Intitt. | 


I Price 
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Price ver. comitem Torrington. 


IN indebitatus aflumpfit for beer ſold and delivered to the defen. 5. C. 1 Salk, 

I dant, upon non aſumpfit pleaded, at the trial at Guiluball before aaa 
Holt chief juſtice, the evidence againſt the defendant was, that the Evidence. 
uſual way of the plaintiff's trading was, that the drayman- came 2 84. 090: 
every night to the plaintiff's clerk, and gave account to him of r 
all the beer that he had delivered that day; and an entry was made 
of it in a book, which the drayman and clerk ſubſcribed ; and that * 
there was ſuch an entry of barrels of beer delivered to the 
defendant, &c: and that the drayman was dead, and the ſubſerip- 
tion was proved to be of his writing. And Holt chief juſtice held 

this good evidence to charge the defendant. And a verdict was 

given againſt him, Ec. | REY 


\ Broughton ver. Langley. | | 
Intr. Trin. 12 Will. 3. B. R. Rot. 414. . 
H E plaintiff Humphry Broughton brought an ejectment againſt 5. C. Lu. 
the defendant Abrabam Langley upon a demiſe of three meſſu- . gl a 

ages, twenty acres of land, Cc. lying at Hipperbolme cam Brigg- Abe. Cal. Eq. 
beufe in the pariſh of Halifax in the county of York, made to the 3*3: m_ 
plaintiff for five years, to be computed from the firſt of March aud B. ad 
12 Will, 3. &c. by Jabn Ramſien junior. Upon not guilty pleaded, their heirs, to 
and a trial had before Turron juſtice, at the Summer aſliſes held at godd bens 
Pork 12 Will. 4. a ſpecial verdict was found, viz. that before the and ſoffer J. S. 
time of the treſpaſs and ejectment Nobert Ramſden grandfather of to receive the 
the ſai John Remſden leffor of the plaintiff was feiſed of the, Oc. Poste un 
in fee; and being ſo ſeiſed, the ſixth of April 1689 he made his ted in 7. 8. 
teſtament, and thereby deviſed the meſſuages, &c. in queſtion with 17 4% 
their appurtenances, im bis verbis, vis. 1 do give, deviſe Ven. 50. 
and bequeath unto Fobn Stanchffe, and Robert den my ſecond 11 Mod. 211, 
fon, and their heirs/and afſigns, all thoſe my meſſuages or tenements 2; 254: 
with the appurtenances at Norwoed-green, and all the houſes, bund - Gitb. Law of 
Imgs, cloſes, lands and grounds to the ſame belonging, now in the Uſes 281. 
tenure of Jeremy Robinſon and Robert Wilſor, or their aſſigns; and Yo 
I do hereby exprefs, publiſh and declare, that the ſaid John Stan. 
thffe and Nobert Ramſden my ſon and their heirs ſhall by force of 
this my laſt will and teſtarnent Rand and be ſeifed of the faid meſſu- 
ages, Ge. to all the uſes, intents and purpoſes herein after men- 
twhed;; that is to fay, Firſt of intent and parpoſe, that they ſhafl 
permit and ſuffer George Ramſden my fon to have, receive and take 


oy 
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the rents, iſſues and profits of the ſaid meſſuages, &c. for and du- 
ring the term of his natural life; and after his deceaſe ſhall ſtand 
ſeiſed thereof to the uſe of the heirs of the body of the faid George 


my ſon lawfully begotten and to be begotten, and for default of 
ſuch iſſue to the uſe of the ſaid Jobn Ramſden and Robert Ramſden 


my: ſons, and of their heirs and affigns for ever, equally to be di- 
vided amongſt them; Provided always and upon condition that if 
it ſhall fortune the ſaid George my ſon to marry a woman that 
ſhall have bona fide one or more hundred pounds, that then the 
ſaid Jobn Stancliffe and Robert Ramſaen my fon and the ſaid 
George (hall have power by virtue of this my will to make a join- 
ture to and for ſuch wife of 10. per annum out of the fame lands, 
Se. for every hundred pounds ſuch wife ſhall have for her portion 
for the life of ſuch wife, and after to the heirs of the body of the 
ſaid George upon ſuch wife, Cc. then the jury find farther, that 
the ſaid Robert Ramſden the grandfather by his ſaid teſtament de- 
viſed other tenements at Norwood=green in Hipperholme aforeſaid to 


bis ſaid ſon Robert Ramſden in fee, in the occupation of Richard 
' _ Rrddleflone, upon condition that the ſaid Robert Ramſden: ſhould 


permit and ſuffer George Ramſden and his heirs peaceably to enjoy 
and occupy a cloſe of land called Paradiſe, and to take the rents, 
iſſues and profits. thereof to his own uſe; and in default thereof, 


what the ſaid George and his heirs after any diſturbance made by the 


laid Robert Ramſden or his heirs in the enjoyment thereof. ſhould 


enter into one mefſuage, &c. part of the tenements lately mentioned 


and take the rents, &c. thereof until the ſaid Robert Ramſden ſhould 
deſiſt from ſuch moleſtation, and give ſecurity not to diſturb for 


the time to come: then the jury find, that the deviſor had iſſue 


three ſons, John, Robert, and George; that the deviſor died in 1689. 


that George upon the death of his father entered into the tenements 
in queſtion aforeſaid, and took the rents and profits to his on uſe 


during his life; that George in 1699 ſuffered a common recovery 


to the uſe of himſelf and his heirs; that by indentures of leaſe and 
releaſe dated the firſt and ſecond of November ꝙ Will. 3.. George 
conveyed the premiſes, in confideration of 150 l. paid by the de- 
fendant, to the defendant in fee; that he entred, Cc. and was 
ſeized prout lex poſiulat ; that George Ramſden died the firſt of De- 


cember 1697. then they find John Ramſden junior the leſſot of the 


plaintiff heir of the body of the ſaid George Ramſden; and they 
find leaſe, entry and ouſter, and make the common concluſion, &c, 

The general queſtion made upon this ſpecial verdict Was, whether 
George Ramſden took an eſtate executed for his life by this will, or 
whether the eſtate remained in the truſtees for his life, and he had only 
a truſt not executed by the ſtatute 27 Hen. 8. cap. 10. of uſes. For 
it was admitted, that if George Ramſden tobk an eſtate for his life 
executed, he would by virtue of the ſubſequent clauſe (which li- 
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mits the uſe to the heirs of his body) be tenant in tail executed; Co. Li. 22. b. 
and then the common recovery ſuffered by him would bar the in- 2 0 
tail; and conſequently the plaintiff would have no title, and the 
defendant's title would be good. But if he was but cefluy que truſt 
for his life, and the eſtate remained in the truſtees for the ſaid time, 
it would be otherwiſe. It was alſo admitted by the plaintiff's 
counſel, that a deviſe of lands may be by expreſs words to the uſe An _ de 
of another than the deviſee, and that ſuch uſe will be executed by ere. 
the ſtatute of the 27 Heu. 8. [For that ſee. 30 Hen. 6. Fitz. de- 
wiſe 22. that a deviſe by cuſtom may be to a uſe, and then ſuch 
uſe will be afterwards executed by the ſaid ſtatute. See alſo the 
words of 27 Hen. 8. cap. 10, Moor 107 1 Sid. 26. and 2 Ventr. 
312. Burchett v. Durdant.) And this caſe was argued at the bar 1 Leon. 55: 
by Mr. Cheatham and Mr. Broderick for the plaintiff, and by 
Mr. Raymond and Mr. Cheſhyre for the defendant. And the counſel 
argued for the plaintiff, that George Ramſden had but a truſt in 
theſe lands, and that the eſtate in law remained in the truſtees. 
For they ſaid, that though a deviſe may be by expreſs words to the 
uſe of another than the deviſee, yet without expreſs words it can- 
not be averred to the uſe of another than the deviſee, becauſe it 
implies conſideration in itſelf, 4 Co, 4. Leake and Randul's caſe. 
Then here by the firſt clauſe of the will, I give and bequeath to 
John Stancliffe and Robert Ramſden and their heirs, the eſtate and 
uſe paſſed to them in fee, if there are not ſubſequent words ex- 
preſſed, to convey the uſe to George Ramſden. And (by them) 
the ſubſequent words will not carry the uſe to George Ramſden. 
For they are, that Jobn Stancliffe and Robert Ramſden ſhall ſtand : 
ſciſed, to the intent that they ſhall permit and ſuffer George Ramſden - 
to receive the rents, iſſues and profits for his life; which words 
paſs no eſtate to George Ramſden, but apparently ſhew the intent 
of the deviſor to be, that the truſtees ſha!l have the eſtate in law, 
but that George Ramſden by their permiſſion ſhall receive the benefit 
of it, For if he had intended; that George Ramſden ſhould have 
the eſtate in law, he would not have ſaid, that the truſtees ſhould 
| _ and ſuffer George Ramſden to take the profits, &c. which 
e might do in ſpight of them, Buſides, his intent appears more 
plainly by the ſubſequent clauſe, for when he deviſes the eſtate to 
the heirs of the body, he varices the phraſe, and leaves out the 
words permit and ſuffer, but ſays, that the truſtees ſhall ſtand ſeiſed 
to the uſe, Cc. ſo that there he deviſes the very eſtate. Farther 
his intent 1 —— more plainly, by the clauſe which gives power 
to George Ramſden and the truſtees, to make a jointure;z for if 
he did not intend,. that the truſtees ſhould have the eſtate, it 
would be vain and ridiculous, to appoint them to join in the con- 
veyance. Then ſeveral cafes were cited, that the words permit 
and ſuffer would not paſs an N in the land, but ſounded only 
in 


* 
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in covenant, 1 Roll, Abr. 848. lit. X. pl. 2. Keilw. 41. 3 Buſty, 
252. Cro. Jac. 172. 2 Mod. 81, Cro. Eliz. 223. Cro. Jac. 
598, But for authority in point they relied upon the caſe of 
urchett and Durdant, 2 Ventr. 311. where H. Wicks deviſed 
lands to John Higden and his heirs, upon truſt that he ſhould per- 
mit and ſuffer Robert Durdant, during his life, to take the rents, 
iſſues and profits, Robert committing no waſte, and after his death + 
to the heirs of the body of Robert Durdant then living. And it 
was there held in the Exchequer chamber, that the eſtate in law 
remained in Higden, and that Rebert Durdant had but a truſt; . 
which is the ſame with the principal caſe. And therefore.for theſe 
reaſons they. prayed judgment for the plaintiff, 


E contra it was argued for the defendant, that this was an eſtate 
executed in George Ramſden, by the ſtatute of the 27 Hen. 8. TODO 
prove which they ſaid, that before the ſtatute of 27 Hen. 8. an 
uſe, confidence or truſt, were the ſame ; but now fince the ſtatute, 
common parlance has made a diſtinction between a uſe, and a truſt; 
as if the firſt ſhould be executed in poſſeſſion by the faid ſtatute, 
the other not; though in truth a truſt ſhall be executed, as well as 
an uſe, As if A. makes a feoffment to B. in truſt for C. this ſhall 
be executed by the ſtatute, But they urged, that before the ſtatute 
ſuch a limitation .as that would have been an uſe; and therefore 
conſequently. being the firſt uſe, it ſhall now be executed by the 
DoRt. & Stud, ſtatute, An uſe in 1 Co. 121. 3. Co, Lit. 272. is defined to be a 
1 s truſt or confidence, which doth not iſſue cut of the land, but is 
11 Heo, 4. | 9uaſs a thing collateral, annexed in privity to the eſtate and to the 
24. b. perſon, touching the land, v/z. that ceſiuy que uſe ſhall take the - 
* 4 b. Profits, and that the terretenant ſhall convey eſtates according to 
7 Ed. 4. f. b. the direction of ceſiuy que uſe: ſo that ceſtuy que uſe had neither jus 
Flond. 352. in re nor ad rem; but in equity he had $59 where his remedy 


se. was by ſubpoena. Ceſtuy que uſe may be ſworn upon an inqueſt. 
127. Litt. ſect. 464. There may be poſſeſſio fratris of an uſe. 5 Bd 3. 


3 — 27. But ceſtuy que uſe could not diſtrain cattle damage fraſant upon 


que uſe, the land. Dier 9. Pld. 352, 349. Keiko. 41, 46. He could 
not releaſe the rent to the tenant of the land, nor give licence to 
enter upon the land, 9 Hen. 7. 26. He could not take the trees, 
25 Hen. 7. 13. And all actions ought to be brought in the name 
of the feoffees, 7 Edi. 4. 29. 6. Now this definition of an uſe 
agrees with this deviſe to George Ramſden, conſidering it as before _ 

the 27 Hen. 8. cop. 10. For here there is a confidence repoſed in 
the perſons of Jabn Stancliſſe and Robert Ramſden, and their heirs; 
It is annexed in privity to their eſtate, but collateral to the land; it 
is, that George Ramſden ſhall take the profits, and of - conſequence 
that they ſhall convey eſtates according to his direction, and accord- 

ing to the intereſt that he had in the uſe,” It is the ſame thing as 

3 if 


* 
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if the deviſor had ſaid, I deviſe the land to truſtees to the uſe of 
George Ramſden, or to the intent that George Ramſden ſhould take 
all the land to his uſe; for a grant of the rents, iſſues and 3 
is a grant of the land itſelf, Co. Lit. 4. 5. 14 Hen. 8. 6. If it be 
ſo in a grant, much more ſhall it be fo in a deviſe. Moor 753. 
Griffith v. Smith. 3 Leon. 78. pl. 118. 2 Leon. 221. Heb. 285. 
Ba der v. Blackburne. Hutt. 36. Moor 774. Nivert. 73. Carpenter 
v Collins. So Paſch. 8 Will. 3. B. R. between South and Allen in Souch v. Allen, 
ejectment, upon a ſpecial verdict the caſe was, that J. S. ſeiſed of 1 
the lands in queſtion in fee, 29 Car. 2. deviſed all the rents, iſſues the rents, iſ⸗- 
and profits of them to Sarab Burges, wife of Jobn Burges, for life, _ _ 2 
to be paid by his executors,' ſo as the huſband of Sarab Burges 3 apes 
ſhould not intermeddle with them; the queſtion was, whether that her buf- 
Sarah Burges by this deviſe had the lands themſelves, or whether my omg 
the executors {vere truſtees for her?  Roteby and Samuel Eyre ju- meddle. 
ftices held, that the executors were truſtees ; but Holt chief juſtice 
held, that this was an expreſs deviſe to the wife herſelf, and that the 
ſabſequent words could not reftrain it. Wherefore the counſel for 
the defendant concluded, that a deviſe of the profits is the ſame as 
a deviſe of the land; but that a deviſe of the land to truſtees, to the 
intent that George Ramſden ſhould have and take the land, would 
have been an uſe executed in George Ramſden ; and therefore that 
this deviſe to the truſtees, to the intent that George Ramſden ſhould 
take the profits, will be an uſe executed in George Ramſden, They 
compared this caſe to the caſe Paſch. 27 Hen. 8. 6. pl. 15. where 
in'a deed the covenantor declared, that his recoverees (having ſuf- 
fered a common recovery before) ſhould ſuffer Giles to take the 
profits of the lands, it was held an uſe in Gries. So 30 Hen. 6, 
Fitzb. deviſe 22. a deviſe that one of the three feoffees ſhould re- 
ceive the profits, held a confidence, which is the fame with an uſe. 
So in this caſe, before the ſtatute of 27 Hen. 8. this would have 
been an uſe in George Ramſden, and Jabn Stancliffe and Robert 
Ramſden would have been ſeiſed of theſe lands to the uſe or in truſt 
tor George Ramſden ; and then it would be executed in poſſeſſion, 
by the expreſs words of the 27 Hen. 8. cap. 10, which are, that 
where any perſon ſhall be ſeiſed of any manors, lands, Cc. to the 
uſe, confidence, or truſt, of another in fee tail, or for life, ſuch 
uſe ſhall be executed in poſſeſſion, Then they gave anſwers to the 
objections made of the other ſide, 1. And firſt to the intent of the 
deviſor, becauſe he intended, that this ſhould be only a truſt ; they 
anſwered, that it is true, that it is ſaid in ſeveral books, that the 
intent will govern the raifing of uſes. Perk. 102. ſe#. 530, &c. 
But that which is intended by the faid books is, that the judges will 
not adjudge an uſe or intereſt to paſe, contrary to the intent of the 
party, But there is no authority in any book, that the intent of 
the party can hinder the operation of the law. And in this caſe ot 


1 


— 4446 * Wn 4 
5d : 
6— —½ꝛ 9 


= 


aſter Term 2 Annae reginae. 


—— 


the ſtatute in the execution of the uſe that is raiſed, if a man cove- 
nants to ſtand ſeiſed, to the uſe of himſelf for life, without impeach- 
ment of waſte, and after his deceaſe to the uſe of the beirs male of 
bis body; the man's intent is plain, to have but an' eſtate for his 
life, yet the law ſupervenes his intention, and makes him tenant in 
tail. 1 Vent. 379. Pybus v. Mytford ; where Hale chief juſtice 
ſays expreſly, that the intent of the party cannot control the ope- 
ration of the law. 2. As to the objection made from the power, 
| they ſaid that it would not be void; but that it was a prudent cau- 
tion made by the deviſor, that the ſon ſhould not marry without the 
conſent of friends. For there the truſtees, though the eſtate was 
executed in George Ramſden, may execute the power, and join in 
making of the jointure; and when it ſhall be made, the jointureſs 
will be in by the will. As to the caſe of Burchet u. Durdant, 
cited on the other fide out of 2 Vent. 311. they ſaid, that the prin- 
cipal point in the ſaid caſe was, whether the remainder, limitted to 
the heirs of Robert Durdant now living, veſted in George Durdant, 
or was contingent, vis. whether that was a deſcription of the perſon ? 
and it was held, that it was, and that the remainder veſted in George 
Durdant : and therefore the other queſtion, whether the eſtate for 
life was executed in Robert Durdant or not, was intirely immate- 
rial; for be it ſo or not, Robort Durdant was but tenant for life, 
and therefore his recovery would not bar George Durdant nor his 
heirs, &c. [See the ſaid caſe, Sir T. Jones, 99. 1 Ventr. 334. 3 Keb. 
832, Raym. 333.] And for theſe reaſons the counſel for the de- 
fendant concluded, that this was an uſe executed in George Ram|- 
den, &c. and therefore that judgment ought to be given for the 
defendant. And of that opinion was the whole court. And they 
agreed in omnibus with the defendant's counſel, and their anſwers 
to the objections made by the plaintiff's counſel. They ſaid, that 
a uſe and truſt (as to the words themſelves) were of the ſame pur- 


Feoffment to port as to the execution by the ſaid ſtatute, For if a man makes 


i in truſt to feoffment in fee to A. in truſt 
take the rents, 
iſſues and pro- made uſe of the word uſe. 


be an uſe exe- 


to permit B. to take the rents, iſ- 
ſues and profits ; this will be an uſe executed as well as if 4. had 


They approved alſo of the anſwer given 
to the objection, that the intent appeared by the power; and ſaid, 


that this was a good precedent, to keep children dutiful to their 
relations, when they cannot ſettle jointures upon their marriage 
without their concurrence, And they ſaid, that if they conſtrued 
this limitation only a truſt, there will be ſtrange debates. For if 
George ſhall have children, then the truſtees will be ſeiſed in fee 
in truſt for George for life, and the iſſues will be tenants in tail; 
which will be ſtrange. Therefore it will be better to conſtrue it 


one intire uſe executed by the ſtatute, And judgment was given for 
the defendant. | | 


Regina 
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N information was exhibited againſt the defendant by the Scand. loo 
attorney general, for that that he ſuch a year and place r- dass. 

ditorie ſpoke theſe words upon the thirtieth day of January: King | 
Charles the Firſt was rightly ſerved in having his head cut off, and 
it was a pity his two ſons Charles and James were not ſerved ſo too 
at the ſame time, And the ſpeaking of theſe words was laid to 
have been in contempt of the deceaſed King Wilkam the Third and 
his laws, er ad malum exemplum omutum aliarum in hujuſmadi ca . 
delinquentium et contra pacem dicti nuper regis. Upon not guilty 
2 the defendant was found guilty before the chief baron at 

the aſſizes at Kingſton in Surry And now Mr. Weld and Mr. 
Mountague moved in arreſt of judgment. 1 That the words be- 

ing ſpoke of dead perſons, were not puniſhable, unleſs they had 

ſome influence upon the living; and therefore it ought to have 

been averred, that they were ſpoken ea i tentione to alienate the .. 
affections of the people from the preſent government. Sed non a4. 

locatur. For, per curiam, if the words advance pernicious doctrine, 

and evil tenets, they have an influence upon the preſent govern- 

ment. Now theſe words juſtify > xs and the murder of * 
King Charles I. which is declared to be murder by act of parlia- :: Car. 2. 
ment; and the regicides are attainted ; and a faſt day is appointed p. 30. 

to be obſerved, to pray God to avert his judgments, Cc. And 

if ſuch doctrine be countenanced, it will endanger the Queen's 

perſon. 2. A ſecond exception was, that the word proditorie is Proditeric. 
uſed in all charges of treaſon, and therefore the inſerting of it 

makes the fact here charged treaſon; whereas the bare ſpeaking of 

words cannot be treaſon; and therefore the information was ill. 

And Mr. Mountague ſaid farther, that for this reaſon no informa- 

tion would lie at all, but the defendant ought to have been. in- 

dicted for treaſon. Sed non allocatur. For, per curiam, the word 

proditorie will not render the information worſe. Tf it appear upon 

an indictment, that the fact charged is high treaſon, there is a 

neceſſity of having the word prediforie in the indictment as well as, „ win. 
felonice in caſe of felony. But if the indictment be for a mil- 4 5 caps 
demeanour that hath a tendency to high treaſon, it is not neceſſary, 3. it is ſad 
to have the word proditorie in it ; but the inſerting of it is not im- 0% 2 
proper, becauſe it ſhe ws that the defendant had a treaſonable in- l 


vent all trai- 
3 though he was afraid to put it in execution. But farther if rose corre- 
the word 


proditorie was inſenſible here, it would not vitiate, but pod 
ſhould be rejected as ſurpluſage. 3. A: third exception was, that with Fraxce. 
the contra pacem diet nuper regis, when there wete three Kings 


Cr0.Car. i 17. 
Pine's caſe. 
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mentioned before, was uncertain to which of them it referred, and 
therefore it was ill. Sed non allocatur. For, per curiam, the 
contra pacem, &c. are words of reference, and cannot relate but 
to King Wilzam, who was named in the ſame ſentence a little be- 
fore. And judgment was given for the Queen, that the defendant 
ſhould ſtand twice in the pillory, and he was fined forty marks. 
Note, that the defendant was a tanner, and appeared to be in in- 
different circumſtances, | F rig 1 e6w 5 


Brown ver. Babbington. 
Intr. Mich. 12 or 13 Jill. 3. B. R. Rot. 132. 


1 RR O R upon a judgment of the Common Pleas in indebita- 
* 0 | tus aſſumpſit for 14 1. brought by an executor, and the action 
Common was laid in Leiceſterſhire. The defendant pleaded non afſump/it in- 
Plea will of ea ſex annos. The plaintiff replied, and ſhewed a c/auſum fre- 
limitations. git in Derbyſbire ſued within the fix years; and that it was with 
Aue 383, 43% intent to arreſt the defendant, and when he was brought in, to 
88851. Boro, declare againſt him in gſumgſit, according to the courle of the 
95910. 969. Common Pleas. The defendant rejoined, that he did not aſſume 
within fix ys before the iſſuing of the clauſum fregit. And 
upon iſſue thereupon a verdict was given for the plaintiff, And 
judgment accordingly in C. B. And now upon the general errors 

aligned Mr. Parker for the defendant in error argued, that ſup- 

poſing that the clauſum fregit was ſued with intent to declare in 

another action, and was well continued until the time of the de- 

claration in the ſaid action, that will be a ſufficient proſecution 

within the ſtatute of 21 Fac. 1. cap. 16. And that though in 

this caſe the clauſum fregit was not continued, yet that will. be 

- aided by the verdict; which will diſtinguiſh this caſe from that of 

Lew. 256, Mois v. Brereton, and of Kenſey v. Hayward, which caſes were 
adjudged upon the point of the diſcontinuance. That ſuch a writ 
ſued will avoid the operation of the ſtatute of limitations; becauſe 
the words of the. ſtatute are general, ſhall be commenced and 
ſued, If it had faid, that an original ſhall be ſued, the objection 
here would have been ſtrong ; but now the ſole queſtion is, what 
ſhall be ſaid the commencement and ſuit of an action. Whatſo- 
ever is a proper method to bring the defendant into court to an- 
ſwer, will be the commencement and ſuit of an action; becauſe 

an action in Co. Lit. 185. is defined to be nothing but jus pro- 
ſfeguendi in judicio quod fibi debetur. That a clauſum jregit is proper 
for that purpoſe, appears, 1. Becauſe if a man lives in one _— 
an 


de 1 ue ae 


— —U—ä 


*— 


Eaſter Term 2 Annae reginae. 881 


- 8 


2 


and commits a in another; if he be ſued by original ia 
treſpaſs, there ought to be an original, and a capes upon it, in 
the proper county, and then a fefatum copras in the county where 
he lives; all which dilatory proceeding is ſaved by the ſuing of a 
clauſum fregit at once, and by declaring againſt him in the 1 
county when he comes in. 2. If a man make a contract in che 
vacation, intending to run away immediately ; if he be fued by 
original, he muſt be let go at large, becauſe one cannot have an 
original but of the preceedent term, which will be before the calc 
of action. But now by the help of this c/ayſarr fregit one may ar- 
reſt him preſently, and declare againſt him in a proper action the 
next term. The ſtatute of 13 Car. 2. fl. 2. cop. 2. in the pres: 
amble takes notice of theſe clauſum fregits, that they were pro- 
ceſſes uſed in the commencement of actions. And the ſaid courſe 
is confirmed in 2 Fones 217. Atkins v. Fay. Beſides, that there 
are other commencements of ſuits in the Common Pleas than 
original, as by bills of privilege. The true commencement o 
every action in point of law is a proper original in ſuch action; 

and therefore ſtrictly ſpeaking a clauſum fregit cannot be an ori- 

ginal, but in an action of treſpaſs : but yet if by the courſe of the 
Common Pleas a clauſum fregit iſſues, before the ſuing of a — 

original in any action, and is uſed as a proceſs to bring the defen- 

dant in, and upon ſuch c/auſum fregit he is arreſted, &c. the ſuing- 

of ſuch clauſum fregit will be a ſuing and commencement of an 

action within the meaning of the ſtatute of limitations; for it is 

equally a demand of my right. And what ſhall be, and what 

ſhall not be, a commencement of an action, muſt be determined 

by the courſe of the court. And that is the reaſon, why a bill in 

the King's Bench is held as the original there, and the want of it 

aided by verdict by 18 Elix. cap. 14. within the words want of 

any writ, original, c. Hob. 204. This ſtatute has been ex- 

pounded liberally, as to the ſaving the right of parties. There- 

fore it has been reſolved, that where an action has been com- 

menced by plaint entred inan inferior court within theſe fix years, 

and then the action has been removed by habeas corpus, and the 

ſtatute gage though the proceedings here were de novo, yet the 

entry of the plaint in the inferior court was ſuch a proceeding, 

as would avoid the ſtatute of limitations, and that the proceedings 1 Lev. 144. 
upon the habeas corpus were in fome fort a continuance of the! Keb. 794, 
former ſuit.” 1 Sid. 228. Whitwith v. Hovenden, and the caſe in 

3 Lev. 245. is exactly a caſe in point. Then he faid, that the cafe 

of /atitats in this court were of the ſame nature; for they are 

iſſued for a ſuppoſed trefpaſs, and when the defendant comes in, 

He ſhall anſwer in other actions. But the caſe of the latitat is a 

ſtronger caſe ; for a /ati/at may bear tee before the cauſe of ac- 
. 1 


tion, 


"3. — 
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tion, 1 Vent. 28. and the bill of Mzddleſex in this court is never 
filed; and the latitat is the firſt proceſs. Dier 118. Cro. Car. 
264. So the clauſum fregit is the firſt proceſs in the Common 
Pleas, and always filed. 5 


* 
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Objection. That there is no foundation for this averment, . 
ſince there is no clauſe of ac etiam billae in it, as there is in latitats. 


Anſwer. The ſame objection held in all caſes of. /atitats before. 
the 13 Car. 2. fl. 2. cap. 2. in compliance with which ſtatute the 
ſaid clauſe was inſerted in latitats, as appears in 1 Keb. 598. and ſo, 
it is at this day in all latitats, where ſpecial bail is not required, \ 


As to the matter of the diſcontinuance he ſaid, that it was 

- aided by the verdict by the 32 Hen. 8. cap. 30. And he cited 
ſeveral caſes of defects aided by verdict, as Yelv. 129. Kendrick v. 
Pargiter. 1, Saund. 226. Stennel v. Hagden. 1 Lev. 196. Cro. 
Car. 240. the caſe of Gidley v. Williams. See before, 634. Allen, 


32. Cro..\Fac., 434. 2 Keb. 188, 230. the caſe in point upon 
a plea of a latitat. ied 1 e 


E contra it was argued by Mr. Cbeſbyre for the plaintiff in error, 
that both the caſes cited by Mr. Parker, of Mois v. Brereton and 
EKenſey v. Hayward, were adjudged upon this reaſon, viz. the 
originals were not proper in the ſaid actions; and that this was 
worſe than any of them, becauſe this action was brought by exe- 
cutors, and the clauſum fregit was for a treſpaſs done to them in 
their own right, guare clauſum ipſorum fregit; that the verdict 
would not help, becauſe the original was improper, and therefore 
the iſſue void and immaterial ; but in the cates cited of the other 
ſide the iſſues were proper. | 


Hit chief juſtice ſaid, that this caſe was not like the caſe of la- 
 titats in the King's bench; becauſe a /atitat is an ancient proceſs 
of this court, and was a proceſs of this court at the time of 
the making of the ſtatute of limitations; and the uſe only to 
bring in a man in cuſtody, and then they declare againſt him in 
cuſlodia maręſcalli mareſcalciae. But when a man is brought in 
by a clauſum fregit in the Common Pleas, they do not declare 
againſt him in cuſtodia guardiani de la Fleet, but upon an ori- 
ginal proper for the action. And this practice of clauſum fregit 
in the Common Pleas is new, and they Fn another way to be 
there, viz. by original. But in the King's Bench a /atitat in 
ſome actions is the only way to commence the ſuit. North chief 
Juſtice of the Common Pleas made a complaint of /atitats in par- 


liament 


— 
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liament, and the matter ſuffered great agitation in parliament; but 

at laſt the latitats were proved, as they are alſo by 27 Ei'z. 

cap. 8. which gives a writ of error in the Exchequer chamber, 

but excepts errors to be aſſigned for want of juriſdiction in the 

King's Bench. Now this being the proceſs of the King's Bench 

at the time of the making of the ſtatute of limitations, it muſt be 
underſtood to be compriſcd within the meaning of the act. And, 

he ſaid, he imagined, that after the reverſal of the judgment of 

Kenſey v. Hayward was affirmed in patliament, this point would 

never have been moved again. But farther he ſaid, here was a Original net 
fatal fault, viz. that the plaintiff does not ſhew, that the original Plcaded re- 
was ever returned. Now if he ſhews a writ, and does not return it, 

that will not avoid the ſtatute of limitations, And Powys and 

Gould juſtices agreed in all theſe matters with the chief juſtice 

Holt; and ſaid, that in the caſe of Culliford v. Blandford in the Car. 232. 
Exchequer chamber all the judges there held, that a latitat was a 

kind of original in the King's Bench. Powell juſtice agreed with 

them, that the judgment ought to be reverſed, for want of ſhew- 

ing a return of the writ, But as to the other point he ſeemed to 

retain the opinion that he had given in the Common Pleas in the 

caſe of Kenſey v. Hayward, when he was judge there, viz. that 

the ſhewing of ſuch clauſum fregit will avoid the ſtatute of limita- 

tions, as well as a latitat; alleging that a clauſum fregit was the 

ancient proces of the Common Pleas, and very uſeful to the ſub- 

ject, in ſaving the fines due upon the original; which they never 

ſve, if there is a verdict in the cauſe; but after a demurrer they 

ſue it, The judgment was reverſed, 


Burdett ver/. Wheatly. 


1 upon a judgment given in the Common Pleas in Error aged 
caſe upon ſeveral promiſes, in which, upon non aſſumpſit dot 1 5 

Pleaded, as to two of the counts verdict and judgment were given ere 761. 
for the plaintiff, and as to the reſt for the defendant. And the (E. a.)pl. , 
error aſſigned was, that the defendant was an infant at the time of 300 

the promiſes made, and alſo appeared by attorney. To which Le. * | 

_ aſſignment the defendant in error demurred ſpecially, becauſe it Sid. 94. 
contained matter of fact and of law alſo, And therefore the 155 aha 

judgment was affirmed, Sid. 147. 


Lev. 15. 


N Nn Andrews 


* 
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Andrews verſe Linton. 
Intr. Hil. 1 Ann. B. R. Rot. 483. 


S. c. i 8k. L RR OR upon a judgment given in the Common Pleas in treſ- 
6. paſs, for a cloſe broken, upon default, writ of inquiry there- 
Sgnable as er- Upon awarded and returned, and final judgment given there for the 
ror, that be plaintiff, And now after the affignment of the general errors he 
1 faith farther, that the ſaid record is diminiſhed in non certiſicando 
as not ſheriff, Bree originale inter partes praediftas de praedicto placito et retor- 

Diminution dum gjuſdem brevis quod quidem breve originale vicecomiti Bfſex di- 
alleged. rectum fuit et retornabile coram juſticiariis dicti nuper regis apud 
12 Mod. 302. Weftmonafterium in octabis ſancti Hilarii anno regni ejuſdem nuper 
| regis decimo tertio ac retorna in dorſo brevis illius froe tndorſamen- 
tum ſuperinde ſcriptum ut hujuſmodi retorna factum et ſcriptum fuit © 

nomine cujuſdam Petri Whitcombe armigeri tanquam vicecomitts dicti 

comitatus Eſſex ubi revera difto tempore retornae ejuſdem brevis ori- 

ginalis ſcilicet in eiſdem ofabis ſancti Hilarii eodem anno detimo 

tertio quidam Edvardus Luther armiger fuit vicecomes' comitatus 

| Pex praedicti et non dictus Petrus Whitcombe, &c. et hoe paratus 

eſt wverificare, Sc. Upon which a certiorari was awarded to the 

cullos brevium of the Common Pleas, who returned the original, 

to which the name of M bitcombe was ſubſcribed. And after two 

ſcire ſaciass ad audiendum errores returned nibil, the defendant in 

error pleaded, in nullo eff erratum, And Mr. ferjeant Hall for the 

plaintiff in the Common Pleas, and the defendant here in the error, 

objected, that this matter was not aſſignable for error. Againſt 

which it was argued by Mr. Raymond for the- plaintiff in error, 

that it was aſſignable as error. And he ſaid, that there was a diff- 

rence between acts judicial and miniſterial; for againſt the mipiſte= 

tial acts done by a ſheriff or other officer, an averment may be, 
And of that opinion is Popham, Cro. Fac. 12. Arundel v. Aruns 
Adel. And he cited Tl. 34. as in point, where it is faid, that 
ttzhbougb ia caſe of the theriff a man cannot aver contrary to what is 
returned, yet he may ſay, that he who has indorſed his name on 

the back of the writ, Cc. was not ſheriff. Becauſe by the com- 

mon law until the ſtatute of 12 Edw. 2. cap. 5. no ſheriff nor offi- 
cer uſed to put their names to their returns ; and fo this averment, 
that he who made the return is not the true officer, is not taken 
away by the ſtatute, but remains as a thing at common law, To 
the ſame purpoſe Mich. 8 Hen, 4. 14. 20. Mich. 9 Hen. 4. 1+ 
Hil. 10 Hen, 4. 7. b. Hil. 11 Hen. 4. 52. Paſch. 11 Hen. 4. 65. 6. 
Trin, 11 Hen. 4. 92, 93. The ſame diverſity, 7 Hen, 7. 4. 80 
Co. Car. 421. 1 Roll. Abr. 758, Error upon a judgment of the 
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Common Pleas in formedon, the error aſſigned was, that the be- 
nire facias was returned by Sir Richard Salting flon (heriff of "Eſſex 
In craſtrino Martina 9 Car. 1. and that A. Smith was then ſheriff, 
the defendant pleaded, that Sir Richard Salting fion was ſheriff be- 
fore the return of the writ, created by letters patent of the King, 
prout patet de recordo ; mul trel record was pleaded to it; and the 
letters patent were produced; and it was moved in B. R. that this 
matter ought to be tried by the country, becauſe it might be, that 
Sir Richard Salting on was diſcharged before the day of the return 
of the writ ; ſed non allecatur ; becauſe that ſhall not be intended; 
and the judgment was affirmed, But there no exception was 
taken, that this matter was not aſſignable as error; but the ſaid caſe 
ſeems to admit, that it was aſſignable as error. So Paſch 1649. 
B. C. Baxtofte v. Richards. 1 Roll. Abr. 760. lit. A. fl. 3. 
Error upon a judgment ix C. B. the plaintiff aſſigned error, that 
where a venire facias was returned by J. S. ſheriff of the city of 
Exeter; this error is not well aſſigned, becauſe the venire facias is 
not certified, upon which the error is aſſigned; but it ſhould have 
been certified, and afterwards a certificate to aver that he was not 
ſheriff; which admits ſuch matter to be aſſignable for error. Far- 
ther it has been adjudged, that a man may aſſign error, that the 
judge before whom the judgment was given was not judge; as T. 
Jones 81. 2 Lev. 184. Hippiſley v. Tucke, Error upon a judg- 
ment in the court of Newbury before the mayor; the error was at. 
ſigned, that the mayor had not taken the oaths. 80 T. Jones. 1 37 
Deveney v. Norris. 2 Lev. 242. reports the reſolution in the faid 
caſe contrary to T. Jones; but it is very probable, that Sir Thomas 
Jones, who was one of the judges then, has reported it more ex- 
actly than Levinz, who was then but councel. - So Cro. Eliz. 320. 
Walſh v. Collinger. Sed non allocatur. For per Holt chief juſtice, 
the caſe of Deveney v. Norris is not well reported in Jones, but ex- 
actly by Levins; for there the judgment was affirmed. And he 
ſaid, that he was counſel in the ſaid caſe, and the court held there, 
that ſince the defendant had admitted the judge to be a judge, by Not judge, 
a plea to the action, he was eſtopped to ſay that he was not a judge got aflgnable 
afterwards, And he denied the caſe of Hippeſley v. Tucke to be EO 
law; though there is a difference betweeen the two caſes; for in 
that of Deveney v. Norris there was a replication by way of efloppel 
to the aſſignment of errors. And (by him) when a writ is returned, Remeds a- 
the defendant has all the fame term to make complaint of any irre- Brin an ill 
gularity concerning it, or the execution of it; as the ſheriff has alſe 
all the fame term, to diſavow the return. But if the defendant 
permits the term to paſs without application made to the court, 
and the retarn is filed, and made a record of the courr, every one 
is eſtopped ta ſay, that the perſon who returned it was not ſheriff, 
But farther it can never be aſſigned for error in caſe of an original 


writ, 
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writ; becauſe the defendant might have pleaded it. There would 
have been more colour, if it had been a return of a writ of inquity, 
becauſe the defendant would have been out of court, and bad not 
day to plead: but. as afore is ſaid, it cannot be aſſigned for error, 
As to the caſe of the venire facias, if it be returned by a man who 
is not ſheriff, it is not aſſignable as error, becauſe the party might 
have challenged the array for that fault at mf privs; and therefore 
it is not aſſignable, that the ſheriff was out of the realm, and had 
no deputy, as in the caſe in Hen. 4. becauſe it was a good chal- 
* lenge to the inqueſt. He ſaid alſo, that the caſe in Croke and 
Rolle, which concluded, prout patet per recordum, was not well 
pleaded. All the court agreed with Holt, and judgment was af- 
firmed, Note, Mr. ſerjeant Hall cited Cro. Jac. 188. 13 Co. 8. 
Trin. 9 Edw. 4. 19. Dier 65. Bro. error 2. to prove, that the 
proceſs is void, if it hath not the name of the ſheriff. 21 Hen. 8, 3. 
Cro. Car. 224, 258, Cro. Eliz. 655, 1 Sid. 94. 3% 


Regina ver. Rhodes and Cole. 


1 228 N information for ſubornation of perjury. The information 
IT ae ſet forth, quod cum in curia domint regis coram ipſo rege apud 


ja a cauſe tried Meſtmanaſterium in comitatu Middleſex Rhodes nuper de D. in comi- 
e "Pp tatu Surrey oatmeal maker implacitaſſet Holford, pro eo quad cum in- 
>, who debitatus fuit to the plaintiff in parochia ſancti Clementis Dacorum 
had no aucho- i comitatu praedicto in ſo much money for goods ſold, and promi- 
_ Ty tony it» ſed to pay, Cc. and whereas alſo upon an account ſtated between 
the plaintiff, and defendant, the defendant was found in arrears ſo 
much, and promiſed to pay it, &c. and the defendant pleaded not 
guilty, and the cauſe came to trial, ef triatio exitus praedicti debite 
habita fuit per juratam patriae debite impanellatam, juratam, et 
oneratam, before my lord chief juſtice Holt at the fittings in Mia- 
dleſex ; and the defendants did per ſiniſtros labores, media, et pro- 
curationes perſwade and procure one J. S. to ſwear, that he was 
preſent when an account was ſtated between them, and ſo much 
agreed to be due; and the defendant paid part; and ſeveral other 
matters were laid to be ſworn ; ubi revera, et in faflo, there was 
never any account ſtated between them, nor any of theſe matters 
were true. And upon not guilty pleaded, the defendant was found 
guilty. . And Mr. Weld moved in arreſt of judgment. And, 1. He 
took exception to ſeveral of the aſſignments of the perjuries, and 
he compared the caſe to the caſe of general damages, where one 
count is inſufficient, that will vitiate the whole. So here the 
defendant being to be fined upon the whole information, and that 
fine being intire, if any of the aſſignments of the perjury are wrong, 
the court will arreſt judgment. 7 Ln 1 5 . 


2 | But 4 


| Eaſter Term 2 Annae reginae. 


887 


— . Gn OE 


that if all the aſſignments of the perjuries were wrong, but one, 


The ſecond exception was, that the judge of nf priut had no 
authority to try the cauſe; for that: the cauſe of action was laid in 
Surrey, the in comitatu praeaitto relating to Surrey, which is the 
next preceding county, *. | 


- Mr. Broderick in anſwer ſaid, that ad proximum antecedens fiat 
relatio, nifi impediatur ſententia, but that if it did hinder the ſenſe, 
it ſhould be referred to the county in the _ and for that he 
cited Moore 696, in cafe of an action, which was very like this, 
only not in cate of an indictment; and 3 Cro. 465, where, as alſo in 
the caſe in Moore, the county next preceding was, as it is in this 
caſe, mentioned only by way of addition, and the judges referred 
in comitatu praedifo to the county in the margin; but that was in 
an action too: and the reaſon given was, becauſe, when there was 


no neceſſary relation, they would make ſuch conſtruction as ſhould 


preſerve the action. And he laid, the rule ought not to be, as Mr. 
Weld had laid it down, that it ought to appear, that the judge of 
niſi prius had an authority; but if it did not appear upon the re- 
cord that the judge had no authority, it would be well, for 
praeſumitur pro ſententia: and the moſt that could be made of this 
would be, that it was uncertain in what county the action was laid, 
there being two counties mentioned before, to cither of which the 
praedicto might relate; and therefore the court would preſume the 
action was laid in Middleſex, which would fupport the information, 
and not that it was laid in Surrey, to deſtroy it. 


Mr. Mount faid farther, that as it ſtands indifferent, the 


averment that the trial was debite babita, now it is found by verdich, - 


will help it; otherwiſe, if it appeared upon the record itſelf, that 
the judge of »f# privs had no power. That it was a common 
thing in Latin to put the word governed before the word go- 
verning, and therefore the court will fo diſpoſe the words in the 
conſtruction of them, as to make them ſenſe ; and fo will make it, 
quod cum Rhodes nuper de B. in comitatu Surrey oatmeal maker im- 
placitaſſet Holford in curia dommi regis coram ipſo rege, apud I- 
monaſlerium in comitatu Middleſex, pro es quod cum mdebutatus fuit 
to the plaintiff apud ie pariſb de St. Clement's Danes in comitatu pri 

dicto, and then that would refer to Middleſex, and fo all well. 


Oo Holt 


But Holz and the whole court were of the- contrary opinion, Al « 
ary ill but 
yet that one would be ſufficient for the court to give. judgment ow. 


n 2 
of per- 


_ 


1 
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Difference be· Holt chief juſtice. There is a difference between actions and in- 
| wt 1+" eg ditments ; if this had been an action, and the plaintiff had declared 
ments. thus, and Middleſex had been in the margin, it muſt have referred 
to that county; and the reaſon is, becauſe Middleſex in the mar- 
gin, ſtands there to denote the county in which the action is laid ; 
and therefore though a county be mentioned in the declaration for 
a particular wines 4 as for an addition of one of the parties for the 
purpoſe, before the venue, yet the comitatu praedicto in the venue 
ſhall not relate to that, but to the county in the margin, which 
was put there for that purpoſe. . But now here is no Middleſex in 
the margin, and the matter as to Middleſex upon this record is no- 
thing but that Holford was ſued in the King's Bench in Midalgſer, 
which might be, though the action were laid in Surrey; and St. Cle- 
ment's Danes where the contract is laid, might be in Surrey. Then 
what conſtruction ſhall be made? Why relation muſt always be to 
the next antecedent, unleſs the ſenſe hinders ; which how does it in 
this caſe, to ſuppoſe the defendant Hoford indebted there; and as 
] remember, the difference is between actions and indictments. 


3 Cro. 101, 134, 


But if the praedicto does not neceſſarily relate to Surrey, but 
ſtands indifferent; then it muſt not be taken to be Middleſex, upon 
the account of the averment that the trial debite habita fuit, which 
it could not be, if St. Clement's Danes were in Surrey and not in 
Middleſex; for then the trial was void. 5 


Powell. Fodem always refers to the next antecedent, but not 
praedicto. It is incertain what that relates to, and here is nothing 
for it to relate to, one thing more than another. It can't relate 

to Surrey, becauſe that is put in only as the addition of the de- 
fendant in the action, and Midaleſex is only put in for the place 
where the court was held. And Mzdleſex in the margin, in the 

caſe of indictments, is only put for tRe county where the indict- 
ment is found. And that is the reaſon of the difference between 
indictments and actions, in the laſt of which it is put for the county 
where the action is laid; and therefore the praedictio in an action 
ſhall relate to the county in the margin. But it does not appear 
now here upon this information, that there was any Middleſex in 
the margin, and therefore this is uncertain. But nothing ties it up 
to Surrey, and for any thing that appears, the judge a niſi prius 

might have juriſdiction, and therefore when non conflat whether he 
had or no, the averment that the trial d:bite babita fuit will cure it. 


Mr. Weld took another exception ; that the information was, 
that the defendants perſwaded J. S. but it was not ſaid, he did it 


I | upon 


_—_— 
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his firſt reſolution, and'then another perſon might come and per- 
ſwade him, and upon that perſwaſion he might do it. And he 
compared it to Yaux's caſe, where the indictment was held to be 
naught for want of ſaying, venenum praedictum, after the receipt et 
bibit, though it ſays before, how he perſwaded him to drink the 


poiſon, and after that, immediate poſt receptionem veneni praedicti 
obitt. 


To which it was anſwered by the court, that the information 
was, that they procured him, which neceſlarily implies an act done. 


upon their perſwaſion. For it might be, that he might repent of 


And Holt chief juſtice faid, that perſwaded implied an a& done, Perſaaſit et | 


for elſe the witneſs could not be ſaid to be 


does not perſwade, till he has the effe& of his perſwaſion. And he 
agreed Vaux's caſe. And he ſaid, that Mr. Weld's caſe was not to 
be intended, but if it could be intended ; yet the firſt perſwaſion 
ſhould be intended to prevail in the caſe, and ſhould give the firſt 
perſwader a ſhare of the guilt. Then Mr. Weld took another ex- 
ception ; thatit was two general to ſay, that per fini/tros labores, me- 
dia, et procurationes, he procured him to forſwear himſelf ; but the 
information ought to ſhew in particular, how it was brought a- 
bout ;and he compared it to the caſe of an indictment of murder, 
where the weapon, &c. is all, ſet out in certainty. 


Holt ſaid it would be 


good in an indictment for an acceſſory 
to a murder. | 


Powell. All the precedents are thus. Beſides the information 
ſays, he procured 


done; and then per finiftros, &c. will not hurt. 


Mr. Weld took another exception; that the ſum the witneſs ſwore 


was due upon the account, was different from the ſum, for which 
the plaintiff had declared ; and therefore was not evidence in the 
cauſe, becauſe upon the in/imul computaſſet the plaintiff can't va 

from the ſum laid in his declaration. And Broderick enforced, 
and Holt took the difference, that it is not neceſſary, that the evi- 
dence be ſufficient for the plaintiff to recover upon: it is enough if 
it be circumſtantial evidence. And in the nature of the thing an 
evidence may be very material, and yet it may not be full enough, 
to prove directly the point in queſtion. And it is always ſufficient 
in indictments of perjury, to ſay that the defendant ſwore ſo and 
lo de materia in exitu, and it has been always held ſo in my time. 


Powell 


FJ. S. to do it, which ſhews, that the act was 


rſwaded. For a man procaravit, . 


WY 
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Powell agreed the ſame difference, and faid, ä this evidence 
did not prove fully the in/imul computaſſet, yet it was very material 
evidence, that they accounted together. 


Afterwards the judgment was arreſted on the . of the autho- 
rity of the judge that tried the cauſe. 


Regina ver /. Carter. 
Intr. Paſeh. 2 Ann, Rot. 8. 


Indiftment of AA N inditment was found againſt the defendant, for having 

treſpaſs, taken and carried away ſo many malt tickets. And motion 
was made that it ſhould be quaſhed, becauſe it does not fay, from 
whom they were taken, nor to whom they belonged. And it was 
granted. And the indictment was quaſhed, 


Joſe verſ. Mills. 
Intr. Trin. 1 Ann. r R. Rot. 470. 


2 1 Salk. Fw guare the defendant 5. cloſe of the plaintiff apud 

152 e D. fregit, and ſuch and ſuch goods apud D. proediffum 

the goods not in the ſaid cloſe of the plaintiff exiſtentia et mrenta, er centum 

oppexring.ro congios tritici triturati, Anglice ground, de bonis propriis of 

es Slain the plaintiff, adtunc et ibidem ftmiliter inventi ex! Mentis it 

riffs judgment ef aſportavir. There were alſo other treſpaſſes laid in the de- 

| Þ- +17 claration, and to them the defendant pleaded not guilty. But 

for plaintiff on tO the firſt treſpaſs he pleaded a takin 0 for a diſtreſs for rent, 

demurrer io upon which there was a demurrer. The iffue being firſt tried 
3 a verdict was for the defendant, but the jury found conditional 

and conditio- damages for the plaintiff, if judgment ſhould be for him on the 

aue br e demurrer. And the plea bein 3 il. ee n on the 

jury on demutrer was for 15 plainti . Branihwaite 

iſſue on ano- moved in arreſt of ag e that ww — eg was ill, becauſe 

6 Mod. 1, the firſt goods were not laid to be the plaintiff's goods; nor can it 

* be helped by ſaying they were in the plaintiff's cloſe. 2 Lev. 

156. in point. Terry verſ. Strudwicke, 3 Bulſtr. 303. Cro. Jac. 

46. Teilu. 36. Treſpaſs, quare equum ceprt a perſona of the lain 

tiff, and yet on naught. To which Mr. Ward and Mr. Southouſe 

for the plaintiff ified, that the de bonis propriis ſhould go to the 

whole, and cited 2 Ro. Ab. 250. p. 7. Treſpaſs, quare clauſum 

Jregit et mi 1 carectatas ſoli ad valentiam 101. et centum pecias 

| m 
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maberemis tpfius querentts ad valentiam 200 l. adtunc et ibidem in- 
ventas cepit, &c. There the ſame objection was took and en- 
forced, becauſe ius querentis coming before ad valentiam tied it to 
the timber, and yet it was held to go to the whole. But Mr. 
Brantbwaite in anſwer to that caſe cited Raym. 395. Treſpaſs for 
taking the mare ipſius querentts, necnon bong et catalla ſequentia, and 
held naught. for not N igfius querentis : and 2 Saund. 379. 
the reaſon of which caſe is, becauſe the ſentences are different, and 
ſo the de bonts propriis can't be carried to all, of which opinion 
was the court. And Halt and Powell (aid, that the addition of the 
place cloſed up the ſentence, and that they could not leave out 
thoſe words, though if. they had been out, the count would: have 
been good. Powys juſtice held the caſe in Raym. to be the caſe in 
point, becauſe, hy him, the words in the middle may as well be 
carried forward, as the words at the end backward. [Note, in 
1 Saund. 60. Gainsford verſ. Griffith, tis held otherwiſe. ] 
Gould juſtice agreed the caſe in 2 Ro, Ab, but ſaid, that would not 
warrant this caſe, becauſe the ef coupled all together; but guaere of 
that. Then Holt chief juſtice ſaid, that the plaintiff ought to have 
judgment for the goods well laid, the treſpaſſes being ſeveral. 
2 Saund. 379. Pi verſ. the inhabitants of Eaſt Hundred in 
Rutland, But to this Mr. Brantbwaite anſwered, that the condi- 
tional damages were given intire, and therefore the whole judg- 
ment ought to be arreſted; Holt ſaid, if that were ſo the judg- 
ment ought to be entred ſpecial, viz. upon the verdi for the de- 
fendant; and as to the reſt, that judgment was arreſted, becauſe 
the damages were given intire, But in order that it might be ſeen 
how the damages were found, the poſtea not being in court, the 
cauſe was adjourned, ' | 8 


Green ver/. Waller. 
Intr. Hil. 13 Will, 3. B. R. Rot. 20. 


| bp jonas on a bond. The defendant 222 the condi- Lilly's Entr. 


tion, which was, that if the defendant 


anfover the 32. 


determination of the law touching ſuch a ſhip and goods, and in bord, condi- 
caſe the law ſhould adjudge the ſaid ſhip and goods to be prize, or tion to anſwer 


otherwiſe forfeited, if then the defendant ſhould deliver the ſaid ** 


ſhip and goods to the plaintiff ; that then, Ge. The defendant tan U. 


pleaded, that the law did not adjudge the ſaid ſhip and goods to be 

prize, or otherwiſe forfeited. The plaintiff replied, that this ſhip 

and goods were condemned in the Admiralty of England to be 

prize, and aſſigus a breach, that the defendant had not delivered 

the ſaid ſhip and goods, ao e verificare n 
8 P 
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of his ples makes a profert in curia of the ſentence, hi Saks 
ſeal of tho admitralty. The defendant: craves oyer of the ſentence, 
and the exemplificatlon of the ſentence was ſet out in barc verbu: 
to which the defendant demurs. This action was brought in the 
Common Pleas in Teiland, and judgment was there given for the 

aintiff. On error 3 chan judgment was affirmed in the 

ng's Beneh in Tre on whech . 09 error was n 
der here. ? 669994 35 9h, 


— —_— 


e wot W ohh 6: 
And the b which u were . Us BY feplionion by Mr. 
Wears were, that by making a proſert of the ſemence, the plaintiff 
had deprived the deſendant of taking iſſue upon the ſentence; and 
pet when he comes upon eyer demanded to ſet out the ſentenbe, he 
4 pleads only an exemplification'of it, which is not pleadablez but if 
2 Ro. 585, ſt were, does hot prove I aintiff's- replicution, being varyiog in 
Moſt. nally particulars Rom the ſhip and goods mentioned inthe condition 
5 Co. 53, of the bond; and ſo does det prove the law has made any detetmi- 
C. L. 225. nation as to them. And belides, it does not appear in the ſentence, 
that the capture was upon the high ſea, and conſequently the ad- 
mitalty had no juriſdiction; and then alſo there is mo Ws. 

aten, and that the breath m"_ not Wen cg v0 


hn chief "ice, By pleading thet the watts aa 
mination, *% defendant has -confefſed, that he has not re- delivered 
them, and therefore the plaintiff need not uſſign a breach; and it 


is 2 the caſe of an award, which is a . e rin 
by oy 


A profert in An to the * the defendant W not have: 1 it, . 
5 5:7 bg cauſe it is no deed, but only a judicial determination in a court not 
tence in the Of record, and though he did make a profert, he needed not have 
admiralty. ſet it out: and notwithſtanding the profert, the defendant might 
Traverſe. have traverſed the ſentence ; and then the quaere is, whether this im- 
pertinent matter will hurt, or leſſen the ſtrength of a good and 
ſubſtantial replication ? for this -is not the ſentence, though it be 
called ſo; bot mere idle impertinent matter, which hall never hurt 
a good replication well averred. | 


Fo non You ſhould bave 'traverſed the adjudication, which 
they gave you a fair opportunity to do; and then if 'the {hip had 

not been the fame, or che matter did not ariſe within that jutiſ- 
diction, &c. the ſentence had been void, and the iſſue had been for 
you ; but when you have not choaght ft to do that, but waved it, 
this matter of the ſentence, which is mere ſurpl plufage impertinent 
and out of the caſe, thall- never hurt R r i all the 
"ens is good. = 
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the ſeal of the eccleſiaſtical court, and yet notwithſtanding the pro- 
bate produced under the ſeal of the court, ihe defordant may plead 
that the will was never proved: but upon iſſue upan the probate, 
the probate under the ſeal of the court will be concluſive evidence: 
and ſo it was adjudged by my lord chief juſtice Kelynge upon ſuch a 
caſe in his time, Which is reported in Leu. But theiggunſelt not 
being ſatisſied with it, moved the count, and they al aged with my 
lord chief: jnftice Kalnge. In the; caſe. of Hughes uin Garnelins, 
in which I was of counſel with the plaintiff in my lord Hale's tins, 
an Engliſh ſhip was taken in the time of the Dutch war, and con- 
demned as a Durch ſhip in the adeniralty of France, gad fold $0 the 
plaintiff; and in an action af #rour brought by mim for the (hip 
upon a trial before my lord chief juſtice Hale, the ſentence of the 
admiralty of France wap produced: under ſenl of the gurt, and all 
this matter mas found ſpec 3 and .o\tbough the ſact was found 
to be contrary and fatfifying.the ſepteace'inthe adeniralty.of France, 
yet that ſentence was held to bind the property of the goods, and 
the plaintiff recovered. | 


Then Mr. Ward took an exception, that the judgment in the 


recuperaret for recuperet, which was ill, being a wrong tenſe; and 
cited 1 Ro, Abr. 771. u. 23. in point, and the court agreed it to be 
error, but that it would only reverſe the judgment of the King's 
Bench in Ireland guoad the coſts given upon the affirmance; but the 
judgment of affirmance would ſtand, being a diſtin judgment; and 
accordingly they reverfed-the 7 the Ki in 

land quoad the coſts, and affirmed the judgment guoad the affirm- 


ſider here upon the writ of error the coſts in the King's Bench in 
Ireland. Sed quaere. | | 


Then Mr. Ward took another exception, that there was a diſ- 
continuance in the King's Bench, the continuance being apud the 


apud Weftmonaſterium ubicungue; whereas it ſhould be coram domina 
regina ubicungue, which is the ſtile of the court. 


But Hole chief juſtice ſaid, that day being given to the parties, 
this was but a miſcontinuance, and could not be a * 
3 a 


Holt chief juſtice ſaid, though the defendant might have denied, Ezemplifics- 

that there was any ſuch ſentence, yet the exemplication of the 3 | 
ſentence under the ſeal of the court would have been.canclaive evi- admiralty con- 
dence. As, according to Henſloe's caſe, it is neceſſary for an execu-' duſive evi- 


tor to maintain an action, tu produce the probate (of the will. under er. 


Recuperaret in 


King's Bench in Ireland was ideo confideratum eft quod the 3 5 


ance. And Holt chief juſtice ſeemed to ſay, that they might con- 


King's courts ubicungue, which is as if a continuance ſhould be here 


Miſcontinu- 
ance. 
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and that miſcontinuances are helped by an appearance. And be 


| aid, that where the proceedings are by bill, the continuances are 


coram domino rege apud Weſtmonafterium, where by original e, 


mino rege e 


MI. Ward took minber exonprion, that the writ of error was af 
a Nags inter Green et Jacobum Waller, and the placita was Capit. 


Facobum Waller, which was another perſon, for Capit. muſt: be 


| taken to be part of his name, $900 to ed _ een 


Jacobus Waller. 


E Räd, that in the bond, and other Cai babies 2 
captain, and yet when he comes to declare, he calls himſelf only 
Jacobus _— oma ſhews nenen be part of hi 


name. 
' ein e! that ncould nt be kent be pat of his ne, 


hoo ep png 
affrmed the affirmance, reverſed quoad the coſts, niſi, &c. 
— 5 
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Herbert et alii ver/. Burſtow. 


RROR of a judgment in the Common Pleas in 


aſſumpfit, 8. C. 1 Salk. 


where the plaintiff declared, that the defendant, in conſi- . 


deration that the plaintiff ſoveret er deliberaret to the de- Tai 0 
fendant ſo many pieces of hammered money, promiſed py and deli. 


to pay, Cc On non aſſumpſit 
the plaintiff, Mr. Sa/keld for the plaintiff in error firſt urged, that 
here was no conſideration, becauſe ſalveret et deliberaret implied no 
more than a bare giving a poſſeſſion of the pieces, &c. but not a 
transferring of the property. The court on the other hand, that it 
implied a transferring of the property. The ſecond error was, that ive con 


pleaded, verdi& and judgment for 28, k. 46. 


ſider a 
after the entry of the poſtea comes immediately, ideo confideratum eft, u fin CB. 


Sc. and does not ſay where, nor by whom, ſo that it muſt be 8 
took to be the judgment of the jury. The court on the other 

hand, that this was the conſtant form of entries in the Common 

Pleas, and the difference is between judgments of ſuperior and in- 

ferior courts; in the laſt it muſt be ſaid per eandem curiam, other - 

wile in the firſt, The judgment was affirmed, 


Sir John Parſons ver/. Gill. 


, ew defendant gave a warrant of attorney the ad of April 1701, s, c. Sam. 
to enter up a judgment againſt him of Hilary term before, 30. 88. 


or any other ſubſequent term. A judgment was entered accord- Mod, 165, 


ingly, and in entering it up, the memorandum was, that in Hi Amendment 
term coram domina regina Weftmonafterium venit the plaintiff — nk; 
et protulit, Cc. And the bill was an indebitatus afſumpfit upon a 

r and the mutuatus was laid the 2d of April 1701, the day 


warrant of attorney bore date, which was after Hilary term 
Qq „ 
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1700, of which the judgment was entred, and a writ of error 
was brought upon this judgment in cameria ſcaccari. And now 

Mr. Ward moved the court to amend this record by the judgment 

paper, upon which the mutuatus appeared to be right of the 2d of 

January 1700; and it was alſo entred upon the bottom of the 
judgment paper, J. S. pro querente, J. N. pro defendente, And 

alſo upon the top of the roll the warrants of attorney were entred, 

vis. Querens ponit loco ſus J. S. Cc. and defendens ponit loco ſuo 
1 N. &c. And he inſiſted, that the court might amend a re- 
alone cord by the inſtructions given to the clerk, as in 1 Cre. 147. 
given tothe Hutton 83. In debt upon a bond againſt an heir, the court ad- 
clerk. ded the word haeredes; becauſe it was vitium clerici, he having 
| the bond before him: that amendments had been made in the 
Common Pleas by the book the prothonotaries keep of the entries 

of judgments. Hob. 127. 1 Brownlow 16. So amendments have 

Sk. 48. been made by the paper book, 1 Cu. 144. And in Hil. 8 Will, z. 
B. R. Sir Roger Pulaſton verſ. Warburton, The court ſeemed to 
agree, that in ejectment, if the declarations delivered in the coun" 
try were right, they would be a ſufficient warrant to amend the 
declaration upon record by, and therefore as they would amend by 
theſe, ſo they would in this, and amend by the paper upon which 
the maſter ſigns the judgment, and make the mutuatus agree to 
that of the 2d of January 1700, "I tie 


As to the ſecond thing to be amended, viz. to put in per 
J. S. attornatum ſuum, he argued, that the warrant of attorney 
entred upon the top of. the plea-roll was ſufficient warrant to 
amend that by: that the warrants of attorney were never filed in 
this court, but that anciently the way was to enter ſuch a one 
ponit loco ſuo ſuch a one, &c, upon a diſtin roll; but that in the 
time of lord chief juſtice Wright, that courſe was altered, and 
it was entered as it is now upon the top of the plea-roll ; and it 
being entered now upon the roll, that the plaintiff has made ſuch 
an one his attorney, that ſhews plainly-to the court, that he ſues - 
by attorney ; and is a ſufficient warrant for the court to make this 
amendment by; and that the court had amended warrants of at- 
torney. Dier 105, 225. March 133. that this was'leſs than that; 
for the only quaere here was, whether the attorney ſhould be in- 
| tended to continue, when the plaintiff has once made one, till he 
comes and appears expreſsly in proper perſon : that upon a claim 
of conuſance or upon a writ of error the attorney continues. 
21 Edw. 3. 61. 2 N 


2 how Halt denied that the attorney continued upon the writ of et- 
a ror, And Ward ſaid, that the amendment in this caſe ought | 
rather to be favoured, becauſe it was a proceeding by conſent, _— | 
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the caſe of fines and common recoveries. 5 Co. 45. And he faid 


that the entry of J. S. pro querente at the bottom of the declara:-· 
tion, was a farther warrant to amend b. 5 


2 


Bult chief juſtice. As to the firſt miſtake in the time of the _ Nen 
mutuatus, that is a plain miſtake, the book in the office has often on de mend 
been allowed to be a foundation to amend by. So here the paper by. 

upon which the maſter ſigned the judgment is right, and that was on 
the warrant by which the attorney was to make up the roll, and which the 
therefore he held clearly, that ought to be amended. 2 po ut 2th 


As to the other matter, that it did not appear, whether the 
plaintiff ſued in perſon or by attorney, and therefore, whether the 
court ſhould not add per J. S. attornatum ſuum. It is plain the 
ſuit was to be by attorney by the warrants, and therefore when it 
ſtands indifferently on record, whether he ſued by attorney or no. 
it appearing he had an attorney, we muſt intend he ſued by at 
torney. For to what end did he make an attorney, if he intended 
to ſue in perſon. Beſides it is the practice, if the plaintiff ſue in 
perſon, to enter at the bottom of the declaration, querens, in pro- 

pria perſona, or defendens in propria perſona: and if one ſues in 
perſon, the other by attorney: querens in propria perſoria: J. N. 

pro defendente, and therefore the judgment paper being J. S. pro 
querente, demonſtrates that the plaintiff ſued by attorney, and is a2 


ſufficient warrant to amend this as well as the other fault in the 
multuatus. | | 


Powys and Gould juſtices agreed with Holt in omnibus, Powell 
Juſtice did alſo agree with him as to both amendments, taking the 
judgment paper for the reaſon, But he diſagreed to the ſecond 
amendment, taking the entry of the warrant of attorney on the 
plea- roll for the foundation only, and putting the judgment paper 
out of the caſe, becauſe though that proved the parties had attor- 
nies in court, yet notwithſtanding that, the plaintiff had election 
to ſue either in perſon or by attorney, and that entry did not 


prove he ſued by attorney, and therefore was no authority to 
amend by. | | 5 


Both the amendments were granted upon the defendant in errors 
payment of coſts, and conſenting that the judgment ſhould be 


affirmed without coſts, becauſe there was a good error at the time 
of the error brought, | Fe 
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Mutual a- EBT 60 a bond. Condition to perform an award, which 
wane was, that the defendant” ſhould pay to the plaintiff or his 
aſigns 50 J. et ſuperinde the plaintiff ſhould ſeal a releaſe to him 


Pl all actions and controverſies tangen praemiſſa. Mr. Cheſbyre for 
the defendant took exception, the award was not mutual; for the 


50 J. being awarded to be paid generally, and the releaſe, which 


was all the defendant was to have, being only of all actions fangen“ 
praemiſſa, that ſhould be took to relate only to the 50 J. and not 
to the controverſies ſubmitted. The court on the contrary : that 
| it ſhould be underſtood of the controverſies, 2. It is not ſaid, the 
defendant did not pay to the plaintiff's aſſigns, which is nought. 
Breach that 2 Sid. 41. Cro. Eliz. 348, The court contrary: becauſe they 
pi nga held payment to the plaintiff's aſſigns had been payment to the 
the plaintiff; plaintiff himſelf; otherwiſe in the caſe in 3 Cro, for not repairing, 


bs age. becauſe the thing demiſed there was demiſable oer. Judgment 


for the plaintiff. 
Dillon verſ. Harpur. 
Intr. Paſcb. 2 Ann. B. R. Rot. 25. 
8. C. Salk, | ASE. The defendant being an attorney of the Common 
e - { Pleas, pleaded his privilege, and he laid the preſcription, that 


fot privilege time out of mind, nullus bijuſmodi attornatus non debet implacitari, 
rue Cc. but in the Common Pleas, except for treaſons, &c. The 
e, plaintiff demurred ſpecially, and ſnewed ſeveral things for cauſe, 
none of which would hold as good exceptions. But the fault 

that Mr. Raymond inſiſted upon in the plea was, that in laying the 
preſcription, the two negatives amounted to an affirmative, v2, 

that ſome attornies in the Common Pleas were ſuable elſewhere 

than in the Common Pleas, and for any thing that appeared to 

the contrary this defendant might be one of them. To which the 

court agreed. But then Holt chief juſtice ſaid, it would be a 

quaere, whether, ſince the defendant has alleged himſelf to be an 

attorney of the common Pleas, the law does not ſay he ought to 

be ſued there without laying a cuſtom, and ſo thi: cuſtom as al- 

leged here ſhould be rejected as ſurpluſage. And upon that it was 

' adjourn'd. And at another day Mr. Soutbouſe for the defendant 


org'd firſt, that two negatives in law did not make an affirmative. 


Litt. ſect. 220, 362, to which Mr. Raymond anſwered, that thoſe 
were caſes of grants, wherein the law regards the intent of the 

arties. But pleas (eſpecially thoſe to the juriſdiction, &c. as this 
is) are always took more ſtrictly, quod ſuit conceſſum per Powell, 
: | Powys, 


R mer, .. 


— 


2 


— 
Powys and Could juſtices, abſente Holt chief juſtice. And Powell 
Juſtice ſaid, that fince pleadings muſt be in Latin by the act of 
Ew. 2. they muſt be conſtrued according to the rules for con- | 
ſtruction of Latin. Then Mr. Southouſe urg d, that the court 
would take notice, that the attornies of the Common Pleas had 
privilege of being ſued there, and reject the cuſtom as pleaded as 
ſurpluſage. But by the three juſtices, whatſoever. they would 
have done had it ſtood indifferent, now they would not take notice. 
of a privilege expreſly contrary to what the defendant has alleged 
in his plea. And therefore they gave judgment, that the defim- 3 
dant ſhould anſwer oyer. E. „ 485 


Sheer ver/. Brown, C54 ants od 


L RROR-on a jadgment given in the Common Pleas by /s C. 3 Salk. 
_ dicit in an afſumpſit for goods ſold and delivered, among Net ay che 
other counts, and intire damages on the writ of inquiry. The aflun's. : 
error aſhgn'd was, that in the declaration the plaintiff ſays, that ; rages 306. 

the defendant being indebted to him in ſo much money for goods , Ta. 718. 
ſold and delivered, in confideratione inde ſuper ſe aſſumpſit, and Lam 238. - 
does not ſay, that the defendant aſſumed, and therefore that the * K. 26. 
declaration was ill. And to prove this, Law v. Saunders, Cro. | 
Eliz. 913. Ney 50. and Lopdell verſ. Hart, intr. Paſth. 1 Will. 3. Lopdell ver. 
B. R. and 2 Ventr. 196. were cited. But Holt chief juſtice being Hm. 

ent when this was firſt ſtirred, held it clearly well; and ſaid 
had forgot the caſe of Lopdell v. Hart, but ſuppoſed if it Noe ver. 
were ſo adjudg'd, there were three perſons mentioned before in the * 
count. Upon which it was adjourn d. And being ſtirr'd at an- 
other day (Holt chief juſtice being abſent) Powell juſtice (aid, that 7 1156. 
the caſe in Cro, Eliz. 913. was ſo adjudg'd, becauſe there were | 
three perſons mentioned in the count, and then nor conſtat which of 
the two beſides the plaintiff made the promiſe, and therefore it is 
is uncertain ; but in this caſe there is only the plaintiff and defen- 
dant mentioned. As to 2 Ventr. 196. that was adjudg'd on a mo- 
tion without debate, and againſt Ventriss opinion, and that in a 
caſe in the Common Pleas about two or three years ago this e. 
ception was took and conſidered, and 2 Ventr. confidered, and the 
exception over-ruled ; and the cafe in 2 Ventr. held not to be law 
by the whole court of Common Pleas. It muſt be took to be 
that the defendant promis d. If it is tranſlated, it is, that he pro- 
miſed, which muſt refer to the defendant, that went laſt before. 
Gould juſtice ſaid, that the difference was between a collateral pro- 
miſe, and one that ariſes by operation of law: and cited Backer 
verſ. Angell, 1 Lev. 164. and Moilſon verſ. Ruſſell, Judgment 
was affirm'd by the three juſtices, Hot being abſent, 

Re Regina 


"bd — Oo 2 has 


2 


900 Faſter Term 2 Annae reginae. 


Regina wer/; Burnaby. 


Vol. 35. A Convidtion upon the ſtatute of the 43 Elia. cap. 7. againſt 
8 C. Salk A robbing of EG, cutting of 510 Ge. The * — 
Cbnvicion for ſets forth, that whereas complaint hath been made to the juſtice of 
cutting trees, peace by Sir Robart Barnard of Brampton in the county of Hun- 
on 43 Fl. fington, that the defendant in the night-time cut down divers lime 
7. trees of the ſaid Sir Robert Barnard at Brampton aforeſaid, Ge. the 

juſtice of peace awarded him to pay ſo much damages, and in the 
conviction Burnaby was ſtiled gentleman. This conviction was 
removed by certiorari in the King's Bench, and there the defen- 
dant upon the authority of the caſe in 3 Cro. 8 21. offered to put 
in a plea to the conviction, ſuggeſting a title in the defendant, as 
I think it was a right of common ; but after ſeveral days debate 
before and after Poel juſtice came up to the King's Bench, the 
plea was refuſed by the opinion of the three judges, againſt Holt 
chief juſtice, who firſt ſtarted the point: Whether ſuch a plea. 
might be received or not to the return of the certiorari. | 


No Powell juſtice ſaid, that there was never any ſuch proceeding, 
. for ought REY in this court, and therefore he would not con- 
pre tag ſent to let in ſuch a way of pleading to judgments, which would 
Bench by cer- be of ſuch mighty conſequence, without ſome precedent to war- 
ticrari rant it. If indeed any record or precedent of St. John's caſe 
could be found, he might have conſented to it, but being no fuck 
could be found, he was againſt it. If they had juriſdiction, the 
act that veſts that juriſdiction in them excludes us and every body 
elſe to call in queſtion their judgment, or ſay any thing contrary to 
it: and if they had not juriſdiction, as I take it they have not 
where property is in queſtion, then an action lies againſt the maker, 
and him that executes the conviction ; and that is the party's pro- 
per remedy, and the proper method to bring this matter into que- 
{tion ; and while he has that, there is no need for us to find out 
ſuch a new and extraordinary remedy as this for him, Powys and 

Gould agreed with Powell. | OP 


Helt chief juſtice ſaid, that there was all the reaſon in the world 
to believe, that that caſe in 3 Cre. 821, was ſo; for it appeared 
by my lord Coke in St. John's caſe, 5 Co. 71. as well as by this 
report of the caſe in Croke, that ſuch a ju t was given upon 
the caſe of the dagge, and that queſtion could never have come 
before the court any way but this, and ſo we haye a moral cer- 
tainty, that there was ſuch a proceeding, though we have not a 

I mathe- 
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mathematical ane, I ages, that if the matter of fact were within 2 
their juriſdiction, you. ſhall never falfify the proceedings af the wy fa 


tting in ſuch a ſuggeſtion as this while the conviction OY 

De the parties might have a prohibition after conviction to ſtay - 

the juſtice from proceeding upon it; for without doubt, if the 

defendant had but a colour of title, the juſtices of peace had no 

Juriſdiction in the cauſe, and now the conviction is removed here, 

if it be good, and ſo be confirmed, then proceſs iſſues out of this 

court upon the affirmance, and then no action will lie for the No Nies a 

party againſt the officer who executes the proceſs of this court. 8.10 an o. 

And therefore ſecing we by our affirmance are to give the canvic- ue 0.” 

tion this new ſtrength, it ſeems reaſonable we ſhould have a power on convigion 
te examine into the matter of it by way of plea, that we may me KT 

not ſet our ſtamp to that, that ought never to have been made yench, © 

at all. 


Then the court refuſing the plea, Mr. Page and Mr. Broderick 
took exceptions to the conviction, Firſt, that the conviction took 
notice of the defendant to be a gentleman, and that gentlemen are 
not within the ſtatute, but only mean and idle perſons, hedge- 
pullers, Sc. And for that they cited the preamble of the ſtatute, 
and alſo the 15 Car. 2. made for enforcing this act; and alſo 
whipping, which is the puniſhment inflicted by the ſtatute, is fo 
baſe as the law could never intend to inflict upon gentlemen. 
Secondly, that the conviction was uncertain, firſt in not mentioning 
the number of the trees, which ſhould have been done, at a mea- 
ſure for the juſtice to give damage by; ſecondly, in the place, at 
Brampton aforeſaid, and Brampton might lie in two counties, and 
ſo the fact might be done in Brampton aforeſaid, and yet not in 
the county of Huntington, and ſo out of the juriſdiction of the 
zuſtice, and therefore the conviction ſhould have faid at Brampton 
Praedictam in comitatu pracdidto. 


. Holt chief juſtice. Playter's caſe in 5 Co. 34. is expreſs, that |; 
in treſpaſſes & number and nature 1 * ought * men- wes Be. 
tioned ; if ſo in treſpaſſes, much more ina conviction, where all WAY _ 
imaginable certainty is requiſite, the ſubject by this private juriſ- menden how 
diction executed by a ſingle juſtice in a ſummary way being de- masy. 
e ivilege and benefit of the common law, and of 
g tried in the face of the country by the judgment of his _ 
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Beſides the ſame reaſon that holds in * holds here, viz.” the 
aſcertaining the damage, which by the ſtatute the juſtice is to aſ- / 
Covvition ſeſs, and this conviction may be pleaded in bar of an action of 
2 treſpaſs for the ſame treſpaſs. And therefore for this reaſon per 
for the fame rotam curiam the conviction was quaſhed, As to the exception, 
— that the defendant was ſaid to be a gentleman, the court over- ruled 
Poſt, it, ſaying that if gentlemen will do er muſt be 
A gentlewan liable to the puniſnment the law has appointed ſuch offences, 
is within 43 and their quality will be but an aggravation. As to the place, they 
e held, that Brampton pruedict, muſt be took to be Brampton in 
cuomitatu praedifio. The conviction was quaſhed. Ex relatione 
n Jacob. ' | | 6 5 8 8 | 
Note. I was informed that the court did not give any poſitive 
© opinion as to the plea, but that they ſeemed inclined as above, and 
that by advice of the court the parties conſented to try in an ac- | 
tion, whether the defendant had any right or no in the, place 
here, &c. But Sir Robert Barnard dying ſoon after the term, the 
8 | FE | | 
Helliot again// Mr. ſerjeant J. Selby. 
Traverſe that Eplevin. The defendant avowed the taking the cattle damage 
F. S. was rite feaſant in his freehold. The plaintiff in bar of the avowry 
2 N po pleaded that the duke of Buckingham was rite et legitime ſuch a 
a day, ill, day ſeiſed in fee of the manor of V. whereof the place is, and 
2 Salk. 201. time out of mind has been parcel, and then he lays a cuſtom with- 
5 Selk. 355. jn the manor, for the copyholders to have common in the place 
| ; _ where, and then ſets out a grant of a copyhold tenement, :&c. to 
himſelf from the duke, &c. The defendant replied, that the cattle. 
were damage feaſant in his freehold, ab/que hoc, that the duke was 
at the day in the bar mentioned re. et legitime ſeiſed in fee of 
the manor, and granted the copyhold eſtate to the plaintiff, &c. 
The plaintiff demurred. Mr. Raymond for the plaintiff took ex- 
ception to the traverſe. Firſt, that the defendant ought not to 
have traverſed the rite et legitime; nor | ſecondly, the day of the 
ſeiſin, becauſe if the lord were a diſpoſer, the grant would be good, 
and the time of the ſeifin is not material, if it were before the 
grant. Mr. Weld tor the defendant cited Dier 365. as a caſe that 
would govern this, where in replevin the defendant avowed as 
here; the plaintiff pleaded in bar, that he was ſeiſed in fee of Blact- 
acre next adjoining to the place where, and the defendant, &c. was 
bound to repair the fenſes, Sc, and for fault, c. The defendant 
replied and traverſcd, abſgue hoc, that the plaintiff was ſeiſed in fee 
of Blackacre,. &c. The defendant demurred. And reſolved, that 
though the being ſeiſed of a preciſe eſtate of fee was not material, 


nor 
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abr conſequently traverſable ; yet the plaintiff by pleading this pre» 
ciſe eſtate had giyen the defendant the adyantage of traverfing it 
though any intereſt would have maintained the bar to the avowry 


as well as 2 fee. So here. But the court agreed clearly, that the 
traverſe was naught. FE PA 


Then Mr. Weld took exception to the original, that it was non- 
ſenſe, and that there was no ſuch word as averiarum, the entry 
being in the memorandum, that the deferidants ſummomiti flerunt 
ad reſpondendum the plaintiff de placito captionit et injuſfte deten- 


7 


„„ 


tionis averiarum, ea injuſte detiner, contra vad. et pleg. Gc. and | 


that there was no ſuch word as detiner. But the court held it was 


not one jot material, the memorandum being no part of the decla+ r 


ration, and that if the original was naught, the way muſt be to 


King's Bench can't ju And he cited a caſe in this court, 
where in error on judgment of the Common Pleas in debt, the re- 
cital was atrachiatus inſtead of ſummonitus, and it was urged to be 
error; the court held jt to be but a recital, and that the way to 
take advantage of it wus to allege diminution, and take a certio» 
rari, and if the original returned was ſo, it would be error, and 
they would reverſe it, but not as it is upon the bare recital, And 
when Broderick the laſt day of the term inſiſted upon it, that it was 
not took notice of in 1 Saund. 317. not the other reporter of that 
caſe, Halt chief juſtice remembered the caſe well himſelf, and it 


was as he reported it, and that Triſden juſtice ſaid! it was but re- 


cital. judgment was given for the plaintiff. 


The Counteſs of Banbury ver /. Knolls and Wood. 


dum no part 


take advantage of it by * for this is but a recital, on which the cg decla- 
ge. 


* a homine replegiandp, the defendant prayed oyer of the writy 8. c. Salk 5. 


and had it, and it was the pluries, and then pleaded in abate; 


Variance from 


. * + . W. . he 
ment a variance between the writ in the regiſter and this, ui. that Þ, N 


987. 


the words ad ipſorum (viz. pragſatae Marias comitiſſae Banbury & 6 Mod. 84. 
Caroli Knells, &c.) damnum non modicum et gravamen, were left ! Wilſon 


out, and to this the plaintiff demurr d. And per curiam, the pluries 
complaining of the delay done to the plaintiff in not executing the 
firſt writ and the alias, thoſe words ad ipſorum damnum, Gc. would 


de 2 material part of the-writ, otherwiſe on the aliat; and there 
fore being a variance from the regiſter in a point matetial, the writ 


muſt be abated. And fo it was. Halt chief juſtice ſaid; that the 


homie replegiando, and the alas, are-vicontiels and not retutnable, 


but the plæries is always returnable in the Common Pleas, or King's 


Bench, and is the very writ the court holds ples upon. And he bid 


the council of the plaintiff conſider, whether the cunteſs of Bad + 
be join d in one writs in the at ron. . 
If writ two join, 


dury and Charles Knolls could 


1 42 


48. 
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writ-it would be will enough, it not being returnable. But it is 
2 N r wag it would be ſo in the Pluries. | 5 


1 Willan ver. The Hundred of Srandifis 
| 0s 3 2 Intr. Paſch. 2 Ann. B. R. Rot. 288. 


The maſter Ee RR 0 R ona Hlenatac given in the Common Pleas, in an 
and ſervant action on the ſtatute of hue and cry. Mr. Broderick for 


in company» the plaintiff took two exceptions to the count: firſt, that the maſter 
bers ſuliave- and ſervant were laid to be in company, and that the robbers ſþo- 
runtthefer= {javerunt the ſervant, where it ſhould have been the maſter, the 
bags goods being all the while in the maſter's poſſeſſion, he og” in 
company; and for this he cited 8 0 156, 319. * 


Holt chief juſtice agreed, that the goods were in point of law in 
1 poſſeſſion of the maſter, and that in an indictment of robbery 
againſt the thieves it would be well to ſay, that they robbed the 
maſter; but he ſaid, that it would be well in a declaration to de- 
clare according to the truth of the fact, and leave the conſtruction 
of the law to the judges. The ſecond exception was, that it was 
ſaid in the declaration quadraginta dies jam praeterierunt, which 
refers to the time of the declaration; and ſo the original, for ought 
appears, might be ſued out within forty days; and therefore he 

ought to have ſaid, guadraginta dies praeterierunt before the ſuit 

of the original. Mr. Cheſhyre for the defendants ſaid, all the pre- 
cedents were as this is, and compared it to the caſe in 3 Lev. 246. 
of adbuc, which i is there held to refer to the time of the pipe. 


Holt chief juſtice ſaid, that they would take the robbery to have 
been committed the very day it is Jaid, and then it appears upon the 
count that the farty days were paſſed. That if they would take 
advantage of it upon the original, they ſhould have craved oyer 
of it. And judgment was affirmed, 


- Hales ver/. Owen. 


= A" action upon the ſtatute of the 7 & 8 Will. 3. c. 7. fora 
double return. Upon not guilty 3 and a verdict for 
e plaintiff, it was now moved in — judgment by Mr. Cowper. 
the ground upon which he founded his exceptions was, that 
eee if it did not appear to the court, that there was a ſufficient — 
den to ſerve rity to make an election, and that that authority was well 

1. * ſued, and a fortiori if it did not appear that it was not well pu bel, 
125. chen was there no perſon elected, and conſequently no party grieved 


3 


t 
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to bring an action, nor no action could lie upon this ſtatute. And 


firſt, after the recital of the act of parliament in the declaration 


comes the writ, which is ſet out thus, quad guaddam breve domint 
regis e cancellaria ſua emanaſſet, vicecomtibus crvitatis Coventriae 
directum, per quod  quidem breve {recitando quod cum de adufſa- 


mento, &c. ) vicecomitibus civitatis praediftae praecepit firmiter in- 


Conſtruction 


of 


jungendo, &c. And ſo it does not appear who it was commanded, | 
there being no nominative to praecepit, and ſo for ought appears 


there was no authority to make the election. Secondly, the writ 


commands, that he ſhould make proclamation de die et loco prae- 
diclis, which refers to the day of the meeting of the. parliament, 


which is the only time mentioned in the writ. And when the 


laintiff in his declaration comes to ſhew how it was executed, he 
on only that proclamation was made of the time of election, but 
does not ſhew the proclamation of the time of meeting of the par- 
liament. Thirdly, it did not appear the proclamation was made 
at the county court, much leſs at the next, the words danse 
apud civitatem Conventriae; and if that ſhould be taken to be the 
next county court, then the election could not be at the next county 
court; for he tells you, that 1 was made at the city of 
Coventry the fourth of December, that the election would be upon 
the ninth; and it was made acordingly the ninth, which could 
not be the next county court, for that was the fourth; and the 
county court being but one day in law, it muſt fall then, except it 
had been adjourned over to the ninth, which does not appear; and 
eſpecially it being ſaid to be the ninth of December then next fol- 
lowing, which muſt be the December twelve · month. Like the 
caſe of Jones verſ. Morley, adjudged in this court Fil. g Wall 3. 
B. R. where a man in Hilary term covenanted to levy a fine next 
Hilary term; that was adjudged, muſt be underſtood Hilary term 
twelve- month. The ſame objection goes to the election, it being 
only ſaid to have made apud iſtam eandem civitatem. Fourthly, it 
does not appear any body but himſelf was choſen, and he ought to 
have ſhewed two were choſen ; for the writ commanding them to 
chuſe two, if only one was choſen, the writ was ill purſued in 
ſubſtance, and conſequently the election void, which is indeed the 
ground of all the other objections, the ſheriffs being bound in all 
things ſtrictly to purſue the directions of the writ , and if they vary 
from it, all their proceedings, as not being purſuant to their authori- 
ty, are void, and conſequenly the plaintiff not elected, which it is in- 
cumbent upon him to make himſelf out to be, to intitle himſelf to 
an action. To theſe objections it was anſwered by the council for 


the plaintiff, that as for the firſt, it muſt be underſtood the King 


commanded, and that it was the idiom of the Latin language not 
to repeat the nominative caſe, but the verb ſhould be applied to 
ſuch perſon named before, as beſt ſuited with che ſenſe: that it 


* 
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13 was a rule in the Hntauis, that in verbit quorum. fignificatio ad bo- 


mines tantum pertinet, tertiae ptr fonae nominativus ſaepe fubauditur ** 
that the original writ in debt in the ee juſt as this pre- 
cipe J. S. quod reddat F. N. triginta librac, quas ei debet et mjuſte” 

detinet, Sc. Where J. S. and F. N. are both dative caſes; and 
yet the Latin is well, without repeating quas J. S. ei debet, though 
J. S. was never named before in the nominative caſe; and though 
J. N. be the ſubſtantive next going before, yet it is determined by 
the ſenſe to J. S. To the reſt of the objections they gave an an- 
ſwer, that nothing was incumbeht upon them, but only to ſhews 


1 


that they were duly elected; and that accordingly they had averred, 


that they were debito modo elected, that whether the ſheriff pro- 
ceeded regularly to the election in all the ſteps of it was not in- 
cumbent upon them to ſhew, as neither that another was elected; 
it Was enough for them to | ſhew themſelves elected, which they 
had done, and that was now found with them. And Mr. Solicitor 
ſaid; that if the ſheriff had proceeded to an election irregularly; yet 
he ſhould not take advantage of his own wrong; for then he Would 
have nothing to do, but to make any 1 way ſtep in the election, 
and he would be fecure from an action, let him act as he would. 
Mr. Cowper replied, that what was good Ciceronian Latin, would 
not be good in a declaration, for that required more : certainty.” 
For the caſe of the writ he ſaid, that was well enough; for the 
intention of a writ was to tell the matter ſhortly; and from thence 
it Haas the name of breve; but declarations muſt be more patticular;' 
He ſaid, that the averment of debito modo electus was not ſutticient, 
without ſhewing the manner of the election; and it was plain the 
plaintiff s council thought ſo, becauſe they had ſet it out: but 
that if what he had obſerved was true, that it appeared that the 

ſheriff had not purſaed his authority, the averment, that the plain- 
tiff was debito modo electus, could never make it good, becauſe it was 
an averment contrary to what appeared in their on declaration: 
and if the court would refer praecepit to the words going before, 
there were two of them, the King and the Chancery; and then it 
would be uncertain to which of them it ſhould be referred. And 


if the ſheriff proceeded irregularly, he might be puniſhed in par- 


liament, &c. but he could not be liable to an action upon the caſe 
* Holt chief juſtice. The pronoun l in the 'nominative caſe is 
often underſtood, where there is a word going before, to hieh it 


may relate: the cafe of the pratcipe quad reddatis in point; rhe is 


there underſtood, and has a relation to . S. which went before: 
But then it is objected, that it is the nature of a-writ to deelare the 
matter ſhortly. But though it be the nature of a writ to tell the 
matter ſhortly, yet it muſt be Latin, and elear and plain, and 


WW 
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good ſenſe. The writ need not indeed be ſo particular as the de- 
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;claration 3 as in treſpaſs, it is enough to ſay in the writ, quare bona. 


fua repit ; but when you-come to declare, you muſt mention the 


particulars. But then it is objected, that indeed this is good Latin 
in Cicero, but it is not good in a declaration. But ſure what is 
good Latin in Creero 4s good Latin in law. In the concluſion of 
a plea it is the conſtant way for us to ſay, et bor paratus eff veri- 


care, without repeating the pronoun ie. So here, if you leave 


out the parentheſis, the words will run thus, -quoddam breve domini 
regis e cuncellaria ſua emanaſſet vicecomitibus civitatis 'Coventriae 
direftum per quod quidem breve vicecomitious etvitatis praediffae 


„ 


.praecepit firmiter injungendo, &c. that muſt be, 1% praecepit. 


But it is objected, that it is uncertain whether it ſhould be z/e or 
#la ; that is, whether it ſhould relate to the King or the Chancery. 
But the Chancery cannot command by a writ, but only the King; 
and all writs are in the King's name. The Lord Chancellor indeed 
fits in the court, and iſſues out the proceſs; but it is the King who 
commands in the proceſs, and it cannot be underſtood otherwiſe, 
And if this would be the ſenſe of the words leaving out the paren- 
thefis, it will be the ſenſe of them with it in; for the parentheſis 
does not break the ſenſe at all, nor will make it worſe. But then 
it i; objecded ſecondly, that it does not appear here that there was 
a regular eleQion. Nay, Mr. Caper ſays, that it does not only 
not appear, that there was a regular election, but the contrary ap- 
pears, viz. that it was irregular, But I think the contrary is true, 
for the election might be at the next county court, though it is not 
ſaid that it was, for nothing appears to the court, but that the 


county court might be adjourned 3 and ſince it might be ſo, why 


ſhall not we underſtand that it was ſo? But beſides all this, it 
would have been enough for the plaintiff to have ſaid in his decla- 
ration, that a writ was directed to the ſheriffs, and that thereupon 
the ſheriffs proceeded to an eleAion, and that the plaintiff was debito 
modo electus, and he might have left out all this matter, about the 
manner of the election; and that which is in the declaration be- 
fides, leaving out all that matter, brings the plaintiff within the 


benefit of the ſtatute, and he might have averred his concluſion, 


without ſhewing any premiſſes at all. And if he might have fo 
done, then when nothing appears in theſe premiſſes to the contrary, 
why ſhall not we intend, that the election was well? But then 
Mr. Cowper objected, that it does not appear that two were choſen, 


" Suppoſe the electors will chooſe but one, or they agree to chooſe 


one firſt, and then the other, and accordingly they chooſe the firſt 


Enough to ſay 
a writ directed 
to the ſheriff, 


well, and the ſecond is a void election; the election of the one will Eleion of 


Tt will 


not be void, becauſe either another is not choſe, or not well choſe, 2 yg 
Beſides, this is an authority to do two things; and if it be well olber is not. 
executed as to one of them, the not executing of it as to the other 
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Tf it appears 
on the count 
to be a void 

election, the 
plaintiff can- 
not maintain 
his action. 


will not avoid the execution of it as to the firſt. Like the caſe of 
2 power of revocation; a man may revoke part only, or part at 
one time, and part at another: ſo here, the eleQors may chooſe 
one firſt, or one only, and not another, and authorities in execu- 
tion of juſtice are favoured ;z and therefore if a writ be directed to 
four bailiffs, two may execute it, Beſides, it appears upon the 
writ, that the ſheriffs have returned two indentures, vg. one with 
Sir Chriſtopher Hales and Hopkins, and the other with, Hopkins and 
Neale. But ſuppoſe there were an irregularity in the execution of 
the writ, ſhall the ſheriff take advantage of it? Since he has pre- 
tended to execute the writ, and make a return, he ſhall never take 
advantage of any error in the proceedings. | 9 


Pcwell juſtice. Leaving out the parentheſis, the matter is plain, 
and it is the nature of a parentheſis to be left out. The Chancery 
cannot command by a writ, it muſt be the King muſt command. 
There is more doubt upon the matter of the adjournment. I think, 
that if it had appeated upon the record, that the election was a void 
election, the plaintiff could not have maintained this action; but 
it does not appear, that the ſheriff made proclamation of the time 
of the meeting of the parliament; but yet he might have done it, 
though it does not appear upon the writ, in which it is by no 
means neceſſary to ſet it out. It appears he made proclamation of 
the time of the election; but then it is ſaid, it does not appear he 
made the election at the next county court. But nothing appears 
to the contrary. It is ſaid, it does, becauſe the proclamation was 
made upon the fourth, that the election would be upon the ninth, 
and then it was had; and therefore the county court being but one 
day in law, the ninth could not be the next country court, for that 
was the fourth. But the court might be adjourned; and if the 
election had not been at the next county court, the plaintiff could 
not have had a verdict. The plaintiff has nothing to do to ſhew 
another was elected; he has ſhewed, he was duly elected himſelf, 
and ſo he has made himſelf out to be the party grieved, and that is 


enough for him to ſhew, This matter might have been taken ad- 


vantage of upon the trial. 
Gould and Powys agreed, and judgment was given for the plaintiff 
Holt chief juſtice ſaid, this was not like the caſe of Janes verſ. 


Morley, for this muſt relate to the day of the month; that being 
ſpoken of the term, which is an intire thing, could not be con- 


ſtrued otherwiſe. And Powell agreed that it differed much, 
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Coggs ver. Bernard. | | hy Vol. 240. 


IN an action upon the caſe the plaintiff declared, guad cum Ber- 8. C. Comyns 
| nard the deſendant, the tenth of Nævember 13. Will. 3. at, &c. 3 
offumpſiſſet, ſalvo et jecurr etevere, Anglice to take up, ſeveral hogl- 3 SK. 11. 
heads of brandy then in a certain cellar-in.D. et ſalve et ſecure depo- Caſe upon a 
mere, Anglice to lay them down. again, in a certain other cellar in eee 
I ater- lane, the ſaid detendant and his ſervants and agents, tam dies add coy 
negligenter et improvide put them down again into the ſaid other them to h. 
cellar, quad per defectum curae ipſius the defendant, his ſervants — ng P 
and agents, one of the caſks was ſtaved, and a great quantity of gown, wich- 
brandy, viz. ſo many gallons of brandy, was ſpilt.- After not out ſhewing 
guilty pleaded, and a verdict for the plaintiff, there was a motion s. 
in arreſt of judgment, for that it was not alleged in the declaration 
that the defendant was a common porter, nor averred that he had 
any thing for his pains, - And the caſe being thought to be a caſe of 


great conſequence, it was this day argued ſeriatim by the whole court. 


v "Gould juſtice. I think this is a good decleration. The ob- 

jection that has been made is, becauſe there is not any conſideration 

laid, But I think it is good. either way, and that any man, that Any man that 
undertakes to.carry goods, is liable to an action, be he a common gay >. to 
carrier, or whatever he is, if through his negle& they are loſt, or 77> nnd 
come to any damage: and if a praemium be laid to be given, then carrier, is li- 
it is without queſtion ſo. The reaſon of the action is, the parti- _— 
cular truſt repoſed in the defendant, to which he has concurred by . 
his aſſumption, and in the executing which he has miſcarried by 

his neglect. But if a man undertakes to build a houſe, without Undertaking 
any thing to be had for his pains, an action will not lie for non- to build a 
performance, becauſe it is nudum pactum. So is the 3 Hen. 6. 36. douſe. 

So if goods are depoſited with a friend, and are ſtolen from him, 

no action will lie, 29 Af. 28. But there will be a difference in 

that caſe upon the evidence, how the matter appears; if they were 

| ſtolen by reaſon of a groſs neglect in the bailee, the truſt will not 

ſave him from an action, otherwiſe if there be no groſs neglect. 

So is Dock. & Stud. 129. upon that difference. The ſame diffe- 

rence is where he comes to goods by finding. Doc. & Stud. ubi 

ſupra. Ow, 141, But if a man takes upon him expreſly to do ſuch 

a fact ſafely and ſecurely, if the thing comes to any damage by his 
miſcarriage, an action will lie againſt him. If it be only a general 

bailment, the bailee will not be chargeable, without a groſs neglect. 

So is Keikp. 160. 2 Hen. 7. 11. 22 Aff. 41. 1 R. 10. Bre. aftion 
22 78. Soutbcote's caſe is a hard caſe indeed, to oblige all 

men, that take goods to „to a ſpecial acceptance, that they 

| Will keep them as ſafe as — do their own, which is a thing 

| 2 RG 
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no man living that is not a lawyer could think of:: and indeed it 


appears by the report of that caſe in 3 Cro. 81 5. that it was adjudged 


by two judges only, vis. Gawdy and Clench, - But in 1 Yentr, 121, 


there is a breach aſſigned upon a bond conditioned to give a true 


account, that the defendant had not accounted for zol. the deſen- 
dant ſhewed that he locked the money-up in his maſter's warehouſe, 


and it was ſtole from thence, and that was held to be a good ac- 
count. But when a man undertakes ſpecially to do ſuch a thing, it 


is not hard to charge him for his neglect, becauſe he had the ain 
committed to his cuſtody upon thoſe terms, 


* 


* 98586 upon the negled. 


Powell. The doubt is, becauſe it is not wem in the de- 


Claration, that the deſendant had any thing for his pains, nor that 


he was a common porter, which of itſelf imports a hire, and that 
he is to be paid for his pains. So that the queſtion is, whether an 
action will lie againſt a man for doing the office of a friend, when 
there is not any particular neglect ſhewn ? And I hold, an action 
will lie, as this caſe is. And in order to make it out 1 ſhall firſt 
ſhew, that there are great authorities for me, and none againſt me; 
and then ſecondly, 1 ſhall ſhew the reaſon and gi, of uy action' 
_ 825. OY; I ſhall-conſider Scuthcote's caſe, 


1, Thoſe authorities in the Regiſter 110. a. b. of the pipe of 


oy wine, and the cure of the horſe, are in point, and there can be 


Bro, action 


no anſwer given them, but that they are writs, which are framed 
ſhort, But a writ upon the caſe muſt mention every thing that is 
material in the-caſe, and nothing is to be added to it in the count, 
but the time, and ſuch other - circumſtances. But even that ob- 
jection is anſwered by Raft. Entr. 13. c. where there is a declaration 
ſo general. The year books are full in this point. 43 Ed. 3. 33. 2. 
there is no particular act ſhewed. There indeed the weight is laid 
more upon the neglect, than the contract. But in 48 Edw. 3. b. 


EN caſe, and 19 Hen. 6: 49. there the action is held to lie upon the under- 


taking, and that without that it would not lie; and therefore the 
undertaking is held to be the matter. traverſable, and a writ is 
-quaſhed for want of laying a place of the undertaking. 2 Hen. 7. 11. 


7 Hen, 4. 14. theſe caſes are all in point, and the dene adjudged 
to lie upon the undertaking. 


2. Now to give the reaſon of theſe alk the gift of theſe aQions 
is the undertaking. The party's ſpecial aſumpfit and undertaking 
obliges him ſo to do the thing, that the baylor come to no da- 
mage by his neglect. And the bailee in this caſe ſhall anſwer ac- 
<ideaty, as if the goods are ſtolen ; but not ſuch accidents 5 

Caluaitic 
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caſualties as happen by the act of God, as fire, tempeſt, Sc. So mo not li- 
it is 1 Jones 179. Palm. £48. For the bailee is not bound, upon 3 
any undertaking againſt the act of God, Juſtice Jenes in that God, but 
caſe puts the caſe of the 22 .. where the ferryman overladed the fc rod- 
boat. That is no authority 1 confeſs in that caſe, for the action 
there is founded upon the ferryinan's act, viz. the overlading the 

boat, But it would not bave lain, ſays he, without that a@; 

becauſe the ferryman, notwithſtanding his undertaking, was not 

bound to anſwer for ſtorms. But that act would charge him 

without any undertaking, becauſe it was his own wrong to over- 

lade the the boat. But bailees are chargeable in caſe of other acci- 
dents, becauſe they have a remedy againſt the wrong doers: as in 

caſe the goods are ſtolen from him, an appeal of robbery will lie, 

wherein he may recover the goods, which cannot be had againſt 
enemies, in caſe they are plundered by them; and therefore ip 

that caſe he ſhall not be anſwerable. But it is objected, that here 

is no conſideration to ground the action upon. But as to this, the 
difference is, between being obliged to do the thing, and anſwer- 

ing for things which be has taken into bis cuſtody upon ſuch an 
vndertaking. An action indeed will not lie for not doing the thing, 

for want of a ſufficient conſideration ; but yet if the bailee will 

take the goods jnto his cuſtady, he ſhall be anſwerable for them ; 

for the taking the goods into his cuſtody is his own at. And 

this ation is founded upon the warranty, upon which I have been 
contented to truſt you with the goods, which without ſuch a war- 

rapty I would not have done. And a man may warrant a thing Warranty 
without any conſideration, And therefore when I have repoſed vious 
a truſt in you, upon your undertaking, if I ſuffer, when I have ſo 
relied upon you, I ſhall have my action. Like the caſe of the 
counteſs of Salop. An action will not lie againſt a tenant at will 
generally, if the houſe be burnt down. But if the action had been 

founded upon a ſpecial undertaking, as that in conſideration, the 

leſſor would let him live in the houſe, he promiſed to deliver up 

the houſe to him again in as good repair as it was then, the action 

would have lain upon that ſpccial undertaking. But there the _ 


was laid generally, 


is 3. Southcote's caſe is a ſtrong authority, and the reaſon of it 5 
bo comes home to this, becauſe the general bailment is there taken to caſe. 4 Rep. 


be an undertaking to deliver the goods at all events, and ſo the judg- 81. b. that a 


ment is founded upon the pndertaking. But I cannot think, that IE 


a general bailment is an undertaking to keep the goods ſafely at all bailment to be 
events, That is hard. Coke reports the caſe upon that reaſon, but ſafely kept is 


all one, was 


makes a difference, where a man undertakes ſpecially, to keep denied to be 
goods as. he will keep his own. Let us conſider the reaſon of the law by the 
caſe. For nothing is law that is not reaſon. Upon conſideration „ee court, 
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ol the authorities there cited, I find no ſuch difference. In ꝙ Edu. 4. 


40. 6. there is ſuch an opinion by Danby. The caſe in 3 Hen. 5. 


4. was of a ſpecial bailment, ſo that that caſe cannot go very far 
in the matter. 6 Hen. 7. 12. there is ſuch an opinion by the by. 


And this is all the foundation of Southcote's caſe. But there are 


caſes there cited, which are ſtronger againſt it, as 10 Hen. 7. 26. 


29 Afſ. 28. the caſe of a pawn. My lord Coke would diſtinguiſh 
that caſe of a pawn from a bailment, becauſe the pawnee has a 


ſpecial property in the pawn ;. but that will make no difference, 


becauſe he has a ſpecial property in the thing bail'd to him to keep. 
8 Edw. 2. Fitzh, detinue 59. the caſe of goods bail'd to a man, 
lock'd up in a cheſt, and ſtolen ; and for the reaſon of that caſe, 
ſure-it would be hard, "that a man that takes goods into his cuſtody 


to keep for a friend, purely out of kindneſs to his friend, ſhould be 


chargeable at all events. But then it 1s anſwered to that, that the 
bailee might take them ſpecially, There are many lawyers don't 


know that difference, or however it may be with them, half man- 


kind never heard of it. So for theſe reaſons, I think a general bail- 
ment is not, nor cannot be taken to be, a ſpecial undertaking to 
keep the goods bail'd ſafely againſt all events. But if 'a man does 
undertake ſpecially to keep goods ſafely, that is a warranty, and 
will oblige the bailee to keep them ſafely againſt perils, where be 
has his remedy over, but not againſt ſuch where he has no remedy 


over. 


Holt chief juſtice. The caſe is ſhortly this. This defendant un- 
dertakes to remove goods from one cellar to another, and there lay 
them down ſafely, and, he managed them ſo negligently, that for 
want gf care in him ſome of the goods were ſpoiled. Upon not 
guilty pleaded, there has been a verdi& for the plaintiff, and that 
upon full evidence, the cauſe being tried before me at Guridbal,, 
There has been a motion in arreſt of judgment, that the declaration 
is inſufficient, becauſe the defendant is neither laid to be a common 
porter, nor that he is to have any reward for his labour, S0 that 
the defendant is chargeable by his trade, and a private perſon cannot 
be charged in an action without a reward. 3 


+ 


I have had a great conſideration of this caſe, and hecauſe ſome 
of the books make the action lie upon the reward, and come upon 
the promiſe, at firſt I made a great queſtion, whether this declara- 
tion was good, But upon confideratign, as this declaration is, I 


dial the action will well lie. In order to ſhew the grounds, upon 


which a man ſhall be charged with goods put into his cuſtody, 1 


Six forts of muſt ſhew the ſeveral ſorts of bailments. And there are fix forts of 


bailments, 


Der eſitum. 


bailments. The firſt ſort of bailment is, a bare naked bailment of 


goods, delivered by one man to another to keep for the uſe N 
3 a | ailot; 
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pailor; and this I call a depoſitum, and it is that ſort of bailment 
which is mentioned in Soutbeote s caſe- The ſecond ſort is, when 

goods or chattels that are uſeful; are lent to a friend gratis, to be 

uſed by him; and this is called commodatum, | becauſe the thing is to — 
be reſtored in ſpbecie. The third ſort is, when goods are left with DIY 

the bailee to be uſed by him for hire; this is called locatro et cons Locate. 
duftio, and the lender is called locator, and the borrower: conduttor. 

The fourth ſort is, when goods: or chattels are delivered to another Pawns. 

as a pawn, to be a ſecurity to him for money borrowed of him by the 

bailor ; and this is called in Latin vadium, and in Enghſh a pawn or 

a pledge. The fitth ſort is, when goods or chattels are delivered to Things to be 
be carried, or ſomething is to be done about them for a reward to fr f sd. 
be paid by the perſon who delivers them to the bailee, who is to do 

the thing about them. The ſixth ſort is, when there is a delivery To be carried 
of goods or chattels to ſome body, who is to carry them, or do 4-0 
ſomething about them gratis, without any reward for ſuch his 
work or carriage, which is this preſent caſe. I mention theſe ; 
things, not ſo much that they are all of them ſo neceſſary in or- 

der to maintain the propoſition which is to be proved, as to 


clear the reaſon of the obligation, which is upon perſons in caſes - 
of truſt, & \ 


As to the firſt ſort, where a man takes goods in his cuſtody to 
keep tor the uſe of the bailor, I ſhall confider, for what things ſuch 
a bailee is anſwerable. He is not anſwerable, if they are ſtole Not anſwer 
without any fault in him, neither will a common negle& make 3 
him chargeable, but he muſt be guilty of ſome groſs neglect. There — aa. 
is I confeſs a great authority againſt me, where it is held, that @ veglec. 
general delivery will charge the bailee to anſwer for the goods if 1 Ned. 487. 
they are ſtolen, unleſs the goods ate ſpecially accepted, to ke 
them only as you will keep your own. But my lord Coke has im- 
proved the caſe in his report of it, for he will have it, that there is 
no difference between a ſpecial. acceptance to keep fafely, and an 
acceptance generally to keep. But there is no reaſon nor juſtice in 
ſuch a caſe of a general bailment, and where the bailee is not to 
have any reward, but keeps the goods merely for the uſe of the 
bailor, to charge him without ſome default in him. For if he 
keeps the goods in ſuch a caſe with an ordinary care, he has per- 
formed the truſt repoſed in him. But according to this dodrine 
the bailee muſt anſwer for the wrongs of other people, which he is 
not, not cannot be, ſufficiently armed againſt, If the law be ſoz 
there muſt be ſome juſt and honeſt reaſon for it, or elſe ſome uni- 
vel ſal ſettled rule of law, upon which it is grounded; and therefore 
it is incumbent upon them, that advance this doctrine, to ſhew an 
undiſturbed rule and pradice of the law according to this poſition, 
But to thew that the tenor of the law was always otherwiſe, 1 ſhall 


give 


e Anda ** headed, a 
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give a hiſtory of the authorities in the books in this matter, and 
by them ſhew, that there never was any fuch reſolution given be- 
fore Soutbcote's caſe, The 29 Af. 28. is the firſt caſe in the books _ 
ö upon that learning, and there the opinion is, that the bailee is not 
chargeable, if the goods are ſtole, As for 8 Edw. 2, Fitz. detinue, © 
39. Where goods were locked in a cheſt, and leſt with the bailee, 
and the owner took away the key, and the goods were ſtolen, and 
it was held that the bailee ſhould not anſwer for the goods. That 
_ caſe they ſay differs, becauſe the bailor did not truſt the bailee with 
them. But I cannot (ee the reaſon of that difference, nor why the + 
bailer ſhould not be charged with goods in a cheſt, as well as with + 
goods out of a cheſt, For the bailee has as little power aver them, 
when they are out of a cheſt, as to any benefit he might have by 
them, as when they are in a cheſt; and he has as great power to 
defend them in one caſe as in the other. The caſe of 9 Edw, 4. 
40. b. was but a debate at bar. For Danby was but a counſel then, 
though he had been chief juſtice in the beginning of Edw. 4. yet be 
was removed, and reſtored again upon the reſtitution of Hen. 6. as 
appears by Dugdale's Chronica Series. Sq that what he faid cannot 
be taken to be any authority, for he ſpoke only for his client; and 
Genney for his client ſaid the contrary. The caſe in 3 Hen. 9. 4. 
is but a ſudden opinion, and that but by half the court; and yet that 
is the only ground for this opinion of my lord Coke, which beſides 
he has improved. But the practice has been always at Guildhall, to 
diſallow that to be a ſufficient evidence, to charge the bailee. And 
it was practiſed ſo before my time, all chief juſtice Pemberton's 
time, and ever ſince, againſt the opinion of that caſe. When J 
read Southcote's caſe heretofore, I was not ſo diſcerning as my bro- 
ther Powys tells us he was, to diſallow that ceſe at firft, and eame 
not to be of this opinion, till I had well conſidered and digeſted 
that matter. Though I muſt confeſs reaſon is ſtrong againſt the 
caſe, to charge a man for doing ſuch a friendly act for his friend, 
but ſo far is the law from being ſo unreaſonable, that fuch a bailee 
is the leaſt chargeable for neglect of any. For if he keeps the goods 
bailed to him, but as he keeps his own, though he keeps his own 
but negligently, yet he is not chargeable for them, for the keeping 
them as he keeps his own, is an argument of his honeſty. 4 for- 
tiori he ſhall not be charged, where they are. ſtolen without any 
neglect in him. Agreeable to this is Bracton, lib. 3. c. 2. 99. b. 
J. S. apud quem res deponitur, re obligatur, et de ea re, quam accepit, 
reſlituenda tenetur, et etiam ad id, fi guid in re depoſita dolo commiſe- | 
rit; culpe autem nomine non tenetur, ſcilicet defidiae vel negligen- 
tine, quia qui negligenti amico rem cuſtodiendam- tradit, fibi ipſi et 
_ La propriae fatuitati hoc debet imputare. As ſuppoſe the bailee is an 
ag leaves his idle, 'carcleſs, drunken fellow, and comes home drunk, and leaves 
5 all his doors open, and by reaſon thereof the goods happen mw 
c. 0 | | 


with his own ; yet he ſhall not be charged, becauſe it ia the 

— own-folly to truſt ſuch an idle fellow. N — 4 
of bailee is the leaft reſponſible for neglects, and under the 5 

obligation of any one, being bound to na. other care of the 

© bailed goods, than he takes of his awn. This Bra&on I have 
cited is, 1 confeſs, an old author, but in this his doctrine is agree- 

able to reaſon, and to what the law is. in other countries. The 

Civil law is ſo, as you have it in Jafliman's Inſt; lib. 3 tit. 15. 
There the law goes farther, for there it is ſaid, Ex 20. fola tene 
tur, fo quid dolo commſeris : culpas autem nomine, id oft, dofir 

' dias ac negligentiae, nom tenetur. Itague fecurus off. qui parum 
diligenter cufleditzom rem ſurto annferat, guia qui  negligents 
amico rem ouſtediendam tradid, non ei, fed ſuae facilitats id mr 
putare debet. So that a bailee is not chargeable without an appar 4 Fos * 
rent groſs neglect. Aad if there is ſuch a groſs neglect, it is looked ech end 
upon as an evidence of fraud. Nay, ſuppoſe the bailee undertakes 
ſafely and ſecurely to keep the goods, in expreſs words, yet even 8 
that won't charge him with all forts of neglects. For if ſuch a 
promiſe were put into writing, it would not charge ſo far, oven 
then. Hob, 34. a covenant, that the covenantee ſhall have, occupy 
and enjoy certain lands, does not bind againſt the acts of wrong 
doers. 3 Cro. 214. acc. 2 Cro. 425. acc. upon a promiſe for quiet 
enjoyment, And if a promiſe will not charge a man againſt wrong 

doers, when pat in writing, it is hard it ſhould do it more ſo, when 

ſpoken, Doct. & Stud. 1 30. is in point, that though. a bailee do promis to we- 
omiſe to re- deliver goods ſafely, yet if he have nothing for the deliver ſafely 

Le of them, he will not be anſwerable for the acts of a wrong dne n 

doer. So that there is neither ſufficient reaſon. nor authority to of wrong 

ſupport the opinion in Sexrbcote's calc z if the bailee be guilty of 99=* 

groſs negligence, he will be chargeable, but not for any ordinary | 

neglect. As to the ſecond ſort. of bailment, viz, commodatum. or Accidents 

lending grat it, the borrower is bound to the ſtrictoſt care and di- — by 

ligence, to keep the goods, ſo as to reſtore them back again to the ln. 

lender, becauſe the baile has a benefit by the uſe bf them, ſo as 

if the bailee be guilty of the leaſt neglect, he will he anſwerable; 

as if a man ſhould lend another 4 borſe, to go weſtward, or for a 

month; if the bailee go northward, or keep. the horſe above a 

month, if any accident happen to the horſe in the northern jour · 

ney, or after the expiration of the month, the bailes will be 

chargeable ; becauſe he has made uſe of the horſe contrary to the 

truſt he was lent to him under, and it may be if the horſe had 

been uſed no otherwiſe than he was lent; that accident would not 

have befallen him. his is mentioned in Brafton ui fupre : his 

words are, It autem cui res alina ntenda datur, "re obligatur, © © 

due commodata gil, fed' magna different/a oof inter mut et 
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| Note, in the commodatum ; quia ir qui rem mutuam accepit, ad ipſam refliturndam| 
. tenetur, vel ejus pretium, fi forte incendio, ruina, naufragio, aut 
commedtam, latranum vel hoftrum incurſu, con ſumpta fuerit, vel deperdita, ſub- 
ow RO tracta vel ablaia. Et qui rem utendam accepit, non ſufficit ad rei 
6a — wil” cuſfodiam, guod talem diligentiam adbibeat, qualem ſuis rebus 
find by Juli. prizs adbibere folet, fi alius eam diligentius potuit cuſtodire ; ad vin 
yh 414 of autem majorem, vel caſus fortuitos non tenetur quis, nifi culpa ſua 
pra, * « \ . . | 
whence Brac- mtervenerit. Ut fi rem fibi commodatam domi, ſecum d tulerit cum 
ton bas taken pęregre prefectus fuerit, et illam incurſu hoſtium vel praedonum, 
pb ud m ver naufragio amiſerit non eſt dubium quin ad rei reſtitutionem te- 
| almoſt word neatur. I cite this author, though I confeſs he is an old one, be- 
for word, cauſe his opinion is reaſonable, and very much to my preſent pur- 
Baile of Poſe, and there is no authority in the law to the contrary.” But if 
borſe by loan the bailee put this horſe in his ſtable, and he were ſtolen trom 
pou i pag thence, the bailee ſhall not be anſwerable for him. But if he or 
is 947 Sh * his ſervants leave the houſe or ſtable doors open, and the thieves 
take the opportunity of that, and ſteal the horſe, he will be charge- 
able; becauſe the negle& gave the thieves the occaſion to ſteal the 
horſe. ' Bracton ſays, the bailee muſt uſe the utmoſt care, but yet 
he ſhall not be chargeable, where there is ſuch a force as he can- 
not reſiſt. * © | : 3 f 129 . 


Abier bound As to the third fort of bailment, fcilicet lacatis or lending for 
8 hire, in this caſe the bailce is alſo bound to take the utmoſt care 
for azobbery. and to return the goods, when the time of the hiring is expired. 
And here again I muſt recur to my old author, fol. 62. b. Qui pro 
-- uſu veſtimentorum, auri vel argenti, vel alterius ornamenti, vel ju- 
menti, mercedem dederit vel promiſerit, talis ab eo deſideratur- cu- 
flodia, qualem diligenti//imus paterfamilias ſuis rebus adhibet, quam 
praeſtiterit, et rem aliquo caſu amiſerit, ad rem reſtituendam non 
tenebitur. Nec ſfufficit aliquem talem diligentiam adbibere, qualem 
ſuis rebys proprits adbiberet, niſi talem adbibuerit, de qua ſuperius 
diictum eff, From whence it appears, that if goods are let out for 
a reward, the hirer is bound to the utmoſt diligence, ' ſuch as the 
moſt diligent father of a family uſes ; and if he uſes that, he ſhall 
be e But every man, how diligent ſoever he be, _ 

liable to the accident of robbers, though a diligent man is not 
liable as a careleſs man, the bailee ſhall not be anſwerable in this 
caſe, if the goods are ſtolen. n es 


As to the fourth ſort of iblllmens, UiZ. vadium 1 0 pawn, in 
this I ſhall conſider two things ; firſt, what property the pawnee 
| Property in a has in the pawn or pledge, and ſecondly for what neglects he ſhall 
Ky I make ſatisfaction. As to the firſt; he has a ſpecial property, for 
the pawn'is a ſecuring to the pawnee, that he ſhall * repaid his 

debt, and to compel the pawnor to pay him. But if the * 


"I" 
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ſuch as it will be the worſe for uſing, the pawnee cannot uſe it, 
as cloaths, &c but if it be ſuch, as will be never the worſe, as 
if jewels for che purpoſe were pawn'd. to a lady, ſhe might uſe 
them. But then ſhe muſt do it at her peril, for whereas, if ſhe 
keeps them lock'd up in her cabinet, if her cabinet ſhould be broke 
n, and the jewels taken from thence, ſhe would be excuſed ; 
it (he wears them abroad, and is there robb'd of them, ſhe will 
be anſwerable. And the reaſon is, becauſe the pawn is in the na- 
ture of a depoſit, and as ſuch is not liable to be uſed, . And to this 
effect is Ow. 123. But if the pawn be of ſuch a nature, as the 
| pawnee is at any charge about the thing pawn'd, to maintain it, 
as a horſe, cow, Cc. then the pawnee may uſe the horſe in a 
reaſonable manner, or milk the cow, Cc. in recompenſe for the 
meat. As to the ſecond point Prafon 99. b. gives you the an- 
ſwer. Crediter, qui pignus accepit, re obligatur, et 4s illam refit- 
tuendam tenetur ; et cum bujuſmodi res in pignus data fit utriuſque 
gratia, ſeilicet debitoris, quo magis ei pecunia crederetur, et credi- 
 toris quo magis ei in tuto fit creditum, ſufficit ad ejus rei cuſtodiam. 
diligentiam exact am adbibere, quam fi praeſtiterit, et rem caſu am 
ferit, ſecurus ęſe poſſit, nec impedietur creditum petere. In effect, For whit ne- 
if a creditor takes a pawn, he is bound to reſtore it upon the pay- m_—_— 
ment of the debt; but yet it is ſufficient, if the pawnee uſe true make ati. 
diligence, and he will be indemnified in ſo doing, and notwith- Adio. 
ſtanding the loſs, yet he ſhall reſort to the pawnor for his debt. 
Agreeable to this is 29 /. 28 and Soutbcote's caſe is. But indeed 
the reaſon given in Southcote's caſes is, becauſe the pawnee has a 
ſpecial property in the pawn. But that is not the reaſon of the 
caſe ; and there is another reaſon given for it in the book of Aſiae, 
which is indeed the true reaſon of all theſe caſes, that the law re- 
quires nothing extraordinary of the pawnee, but only that he hall 
uſe an ordinary care for reſtoring the goods. But indeed, if the 
money for which the goods were pawn d, be tender'd to the 


we - 


pawnee before they are loſt, then the pawnee ſhall be anſwerable 3 
for them; becauſe the pawnee, by detaining them after the tender a 24648 


of the money, is a wrong doer, and it is a wrongful detainer of 
the goods, and the ſpecial property of the pawnee is determined. 


And a man that keeps by wrong, muſt be anſwerable for A man . 
them at all events, for the detainin of them by him, is the rea- beef. 89066 


ſon of the loſs. Upon the ſame difference as the law is in relation 
to pawns, it will be found to ſtand. in relation to goads found. 


As to the fifth ſort of bailment, viz. a, delivery to carry or Bailment to 
otherwiſe manage, for a reward to be paid to the bailee, thoſe u ſor hire. 
caſes are of two ſorts; either a delivery to one that exerciſes a 

blick employment, or a delivery to a private perſon. Firſt if it 

to a of the firſt ſort, and he is to have à reward, he is 8 


bound - 22 


+ 
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Common ear- bounq; to anſwer for the goods st dl} events. And this is the caſe. 
made of the*coifinion carrier, comithen Hoyman, maiter of à ſhip, Sc. 


ſhips, whith cafe of 4 maſtef of a ſhip was firſt adjudged 26 Cr. 2, in 


| Raym. 220. the cafe of Mort verſ. Show: The law charges this perſon thus 


29. jnkruſted to Carry £6045; againſt alt Events but acts of God, ind of 
the enerities of the Ring. Fer though the force be never fo great, 
as if an itreſiſfable Auttirende of people ſhould rob hidy, neverthe-. 
leſs he is chärgeable. And this is 4 politick eſtabliſhment, con- 
tribe by the polity of thi law, for the fafety of all perfons, 

tlie neceſſity of whoſe affairs oblige them to truſt theſs ſorts f 
petſons, that they may be ſafe in their ways of dealing ; for elſe 
theſe cartiers rhight have àn opportonity of undoing all perſons, 
that had amy deifitigs with ther, by combining with thieves,” Ge. 
and yet doitg it in fick a elandeſtine männer, as would not be 
| poffible to be diſcovered. And this is the reafon the law is found- 

Vent. 121, ſüch Ike. And though a baily is to have a reward for his ma- 

> Lev.'s. nügememt, pet he is only to do the beſt he can. And if he be 
roßb'd, Ge. it is a good accounts And the reaſon of his being 4 
ſetoant is not the ching; for he is at a diſtance from his maſter, 
and acts at diſcretion, receiving rents and ſelling corn, Cc. And 
Pet if he rectives his maſter s money, and keeps it lock d up with 
à feaſbnable tate; he ſhall not be ãnfwerable for it, though it be 
ſtolen. But yet this ſervant is hot à domeſtick ſervant, nor under 

His taſtet's imthediare ce. But the tric reaſon of the Caſe is 

it would be tinrexforrible to charge him with à truſt, farther than 

the nature of the thing puts it in his power to perform it. But 

it is allowed in the other enſes, by reaſon. of the neceflity of the 


thing. The fame law of 4 faQor, 


„As to the fixth fort of bailment, it is to be taken, that the 
. ballee is to have no reward for his pains, but yet that by his ill 
missed. mianagement the go are Ipoled. 'Sceondly, it is 20 be under- 
ſmtcocdd, that there Wits a negle@t inthe mumagement. But thirdly, if 

it had appeated that the miſchief happened by any perſon that met 

ji the cart in the way, the bailee had not been chargeable, As if a 
| drunken man had come by in the ſtreets; and had pierced the caſk 

of Brandy; in this caſe the defendant had not been anſwerable 

for it, becatiſe he was to have nothing for his pains. Then the 

bailer having undertaken to manage the goods, and having ma- 

naged them ill, and fo by his neglect a damage has happened to 

10 the baitbr, which is the eaſe i queſtion, what will you oall this? 
In Bratton lib. 3. 100. it is called mandarum. It is an obligation 
Cite ſornegii: Whith ariſes r mundato. It id What we call in Engii an acting 
gently ance ty cotntmiffion. And if & man acts by commiſſion; for another 
million gra. Sal lo, _ in the Executing 1 behaves himſelf = 
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gently, be is anſwerable. Vinnius in his commentaries upon Juſti- 
nian, lib. 3. tit. 27. 684. defines mandatum to be contractus 
aliquid gratuito gerendum committitur et accipitur. This under- 
taking obliges the undertaker to a diligent management. Brafon 
ubi ſupra lays, contrabitur etiam obligatio nam ſolum ſcripto et ver- 
his, ſed et conſenſu, ficut in contractibus bonae fidei; ut in emptioni- 
bus, venditionibus, locationibus, conductionibus, ſoctetatibus, et man- 
datis, I don't find this word in any other author of our law, 
beſides in this place in Bracton, which is a full authority, if it be 
not thought too old. But it is ſupported by good reaſon and au- 
thotity,- : ; 255 5601 


— 


The reaſons are, firſt, becauſe in ſuch a caſe, à neglect is a de- 
ceipt to the bailor. For when he intruſts the bailee upon his 
undertaking to be careful, he has put a fraud upon the plaintiff by 
being negligent, his pretence of care being the perſuaſion that in- 
duced the plaintiff to truſt him. And a breach of a truſt under- A breach of a | 
taken voluntarily will be a good ground for an action. 1 Noll. wee 
Abr. 10. 2 Hen. 7. 11. a ſtrong caſe to this matter. There the wrily is« god 
| caſe was an action againſt a man, who had undertaken to keep a ground tor an 
hundred ſheep, for letting them be drown'd by his default. And Ae. 
there the reaſon of the judgment is given, becauſe when the party 
has taken upon him to keep the ſheep, and after ſuffers them to pe- 
riſh in his default; in as much as he he has taken and executed his 
bargain, and has them in his cuſtody, if aſter he does not look to 
them, an action lies. For here is his own act, viz. bis agree- 
ment and promiſe, and that after broke of his fide, that ſhall give a 
ſufficient cauſe of action. a eee e ves 


But ſecondly it is objected, that there is no confideration to 
ground this promiſe upon, and therefore the undertaking is but 
nudum pactum. But to this I anſwer, that the owner's truſting 
him with the goods is a ſufficient conſideration to oblige him to a 
careful management. Indeed if the agreement had been executory, 
to carry theſe brandies from the one place to the other ſuch a day, | 
the defendant had not been bound to carry them. But this is a " ; 
different caſe, for aſſumpfit does not only fignify a future agree- | 
ment, but in ſuch a caſe as this, it ſignifies an actual entry upon 
the thing, and taking the truſt upon himſelf, And if a man will 
do that, and miſcarries' in the performance of his truſt, an action s 0 
will lie againſt. him for that, though no body could have com- 
pelled him to do the thing. The 19 Hen. 6. 49. and the other 
caſes cited by my brothers, ſhew that this is the difference. But in 
the 11 Hen. 4. 33. this difference is clearly put, and that is the 
only caſe concerning this matter, which has not been cited by my 
brothers. There the action was brought againſt a catrpenter, for 


Yy : that 


— * 


* 


— . 
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In caſe of a 
delivery of 


tber he had undertaken to build the plaintiff a houſe within ſuch a 


time, and had not done it, and it was adjudged- the action would 
not lie, But there the queſtion is put to the court, -what if he 
had built the houſe unſkilfully, and it is agreed in that caſe an 
action would have lain. There has been a queſtion. made, If I de- 
liver goods to A. and in conſideration thereof he promiſe to te- 
deliver them, if an action will lie for not re-delivering them; and. 
in Nlu. 4. judgment was given that the action would lie. But 
that jadgment was afterwards revers'd, and according to that te- 
verſal, there was judgment afterwards entred for the defendant in 
the like caſe. Telv. 128. But thoſe caſes were grumbled at, and; 
the reverſal of that judgment in 7e/v. 4. was ſaid by the judges to 
be a bad reſolution, and the contrary to that reverſal was afterwards 
moſt ſolemnly adjudged in 2 Cro. 667. Tr. 21. Jac, 1. in the 
King's Bench, and that judgment affirmed upon a writ of error. 
And yet there is no benefit to the defendant, nor no conſideration: 


n 2 uo in that caſe, but the having the money in his poſſeſſion, and deing 


mofa. 


truſted with it, and yet that was held to be a good conſideration. 
And fo a bare being truſted with another man's goods, muſt be. 
taken to be a ſufficient cooſideration, if the bailee once enter upon 
the truſt, and take the goods into his poſſeſſion, The declaration 
in the caſe of Mors verſ. Slew was drawn by the greateſt drawer 


in England in that time, and in that declaration, as it was always 
in all ſuch caſes, it was thought moſt prudent to put in, that z 


reward was to be paid for the cartiage. And ſo it has been uſual 
to put it in the writ, Where the ſuit is by original. I have faid 
thus much in this caſe, becauſe it is of great conſequence, that the 
law ſhould be ſettled in this point, but I don't know whether I 
may have ſettled it, or may not rather have unſettled it, But 
however that happen, I have. ſtirred theſe points, which wiſer 


heads in time may ſettle, And judgment was given . for the 


8. C. Salk. 
42. 
ndictment 

for forging 


Regina ver,, Goddard and Carlton. 
N indictment for forging an aſſignment of a Res the in» 


dictment was, Juratores ſuper ſacramentum ſium pragęn- 
tant, quod cum teſlatum 5 per * 3 quod J. . 


the — dimiſiſſet et conceſſiſſet, et per eandem indenturam dimifit et cuncgſſit, 


of a 


Sc. the defendant falſe fabricavit guandam afſignationem, fue 
ſeriptum vel indorſamentum in ſeriptis, tenor cujus uidem 4 
tionis ſeguitur. And then ſets out the affignment in baer verbs, 
and at the end was the mark of ſuch a one, but no-mark appear'd 


upon the pen. | 
Wo Wor tc 


* 


"them. 


o 2 X E. * 2 
* 
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- The firſt exception was, that the indictment was laid with 28288 

Quod cum, which was ill. But the court held that was wall t —. 

enougb, being but inducement. And Holt chief juſtico ſaid, this go.. 

differeth from a declaration in treſpaſs, becauſe in that caſe, there 

is nothing of recital in the declaration, as there is here, and when 7; 7. 10. 


the indictment comes to charge the forgery, it does charge it poſt» 757. R. 


tively. a | | | by PS. IE." 25 Galen 
an indictment for diſobey ing an order of two juſtices the order was ſet out with a Lyad un, and adjudged ill, 
So Salk. 37 1. N 


The ſecond exception was, that it was not ſaid that there was a 

demiſe, and if there was no demiſe, there could be no aflignment, a 
but only that by a certain indenture gfatum exiſfit that J. S. de- . * 
miſed. And as to this exception the court were divided. Hort 

chief juſtice and Powys held, that the et per candem indenturam 
conceſht et dimiſit, was a poſitive diſtin avetment of a leaſe, agg 
had no relation to the te/latum exiſtit. Powell and Gould on the 

contrary, that that, as well as the dimiſiſer, muſt refer to the teſ- | 
tatum exiſtit. And Powell ſaid, they could not take this to be a a | 
diſtin averment, becauſe they muſt take it to be the recital of 8 
the leaſe, the conſtant form of deeds being to put both in, vis. 
hath demiſed and doth demiſe. Holt ſaid, it was well to declare 
in covenant with a quad cum teſtatum exiſtit, nay even when you 
come to ſet out the covenant, you may ſay, teſtatum exiſtit quad 
convenit, But Powell ſaid, that would not rule this caſe, for 


that, it may be, might be ruled upon precedents, which often | 
rules caſes, 8 | 


The third exception was, that there was no mark upon the No mark on 
foftea. And now fince the of frauds, a leaſe is not aſſign- . 
able without writing figned 1 25 And this was agreed to 
be a good exception by th zcourt. But Halt chief juſtice 
ſaid, if the indictment had c the defendant had forged a 
deed of aſſignment, and then had ſet it out thus, without 
any mark, that had been well endügh, becauſe ſigning is not neceſ.. Deeds need 
fary to a deed, and deeds antjenzly were not figned, But now i864. 
fince the ſtatute of frauds, an aſſignment by writing, if it be not a 
deed, muſt be ſigned, and therefore * not appearing to be any 

to 


more, this ought to have been ſhewed to be figned, or elſe it is no 


7 5 Powell 1 ſaid, that in the caſe of the King ver. Newton J. Keble 356, 
1 the Second's time, becauſe an — of — F 
ſcriptum, and did not ſay /igillatum, the judgment was reverſed | 

4.4 Mu writ of error out of er. | 
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This matter was ſtirred in Eaſter term, and now the firſt d 
"i this term, Mr, ſerjeant Darnall ſhewed the court, that the 
indictment upon the file was right. And Holt ſaid, that he doubt. 
ed then here had been no trial at all, this being a material variance. 
BY. a there having been'a new. indictment found, pending this mat- 
ter, the court would not determine theſe exceptions, but made him 
? a ” plea to that, where theſe things were amended ; but they ſeemed 
in omnibusto retain thoir former opinions. 


89 
8 


Then the council for the defendants moved, that before his court 
would make them plead to the new indictment, they would enter 
judgment for the defendants upon this. But the court ſaid, t they 
would make. no bargains wi them. 


Other ins- Flolf chief Juſtice ſaid, a man could not plead over in any caſe 
ment. put in treaſon or felony, and not in caſe of-a miſdemeanor ; and 
No pleading that'a man, after he has been found guilty, can't plead that ĩndict- 
over but in ment depending in abatement, but muſt plead auter foits convicr. 


— 4388 ug And the defendants W 8 0 to the new indiEtment, 


% 


Regina "Oy Scott. 


Not ſaid, how HE defendant was indicted for not repairing the 8 
a before his houſe in Old-ftreet, ad commune nocumentum, Cc. 
And on Mr, Wards motion it was quaſhed, becauſe it was not ſaid, 
how he was obliged to repair it, and this was not within the late aft 

of 8 for paving the ſtreets. | 


ww, 


11 t 
5 = 


: | ver Nie, 
Intr. Mich. ra 370. B. R. 


8. C. 6 Med. IN adit for eki his wharfe, and cutting * 1 


x = "4 fences, the plaintiff declares againſt two defendants, for two. 
755 treſpaſſes done at two ſevaral times. One defendant pleads not 


See beſore, guiſty as to the whole. The other defendant as to the firſt, pleads 
7 JK 246. this ſpecial juſtification, that one Gray was poſſeſſed of this wharfe 
2 Salk, 579. and a timber- yard next adjoining for go years; and while he was 
ſo poſſeſſed, had and uſed a way from this timber-yard over this 
wharfe to the Thames, and being 10 poſſeſſed did demiſe the timbet- 
yard to Heydon for a leſſer term; and that the plaintiff etected 
this fence, and ſtopped up his way, and the defendant cut it down. 
2 in the leaſe thete was a grant of all ways nd paſſages, nd . 


* 


* 
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and avers, that he had no other way to the river Thames. And to 
this pleathere was a demurrer. And to the other treſpaſs he plead- 
ed the ſame juſtification ; and the plaintiff replied, that he had 
another way; and iſſue was taken upon that. And at ny 4 the 
defendant made default, and the inqueſt was taken by default, and 
there was a verdict for the defendant, and 6d. conditional dama- 
ges upon the demurrer, and the other defendant was found guilty Fe 
of the firſt treſpaſs and not guilty of the ſecond. _ » 


* 


And firſt it was moved, that there might be a repleader in this Immaterial 
caſe, the iſſue being wholly immaterial; for it was not material, _ 
whether he had any other way to the Thames or not. Indeed if 
he had averred, he had no other way at all to his timbet-yard, £ 
but over the wharf, that might have been material, for then it 
might have paſſed of neceſlity. „VV 


But the court held, that they could not award a repleader in No repleader 
this caſe, becauſe the defendant by his default at the trial was out 8 
of court, and conſequently there could be no repleading. hw made de- 

ok ; | tilt at wif 

But Folt chief juſtice ſaid, that if the defendant had made out“ 

a good title to the way in his ples, and then had made this imper- 

tinent averment, and the plaintiff had replied and taken iſſue upon 

it; there had needed no repleader, but it had been aided by the 

ſtatute of jegfailt by the vetdict. Which Powell denied, and faid 

that it would not have been aided, but there muſt have been a re- 
pleader in caſe there had been no default; and he held, that it was Title muſt be 

neceſſary to ſhew a title to the way in this caſe. And he took a News in he, 

difference between an action upon the. caſe for ſtopping a way; in an 28580 a. 

there the action being againſt a wrong doer, it is enough to ſhew a gaioſts wroog 

poſſeſſion: otherwiſe where a man will jullify a txeſpals by RS 


And they all held, that both the juſtiſications were naught: and Term pleaded 
Holt ſaid, that it was ill, to plead the term for years, without Jen 
ſhewing the eee Bog it; and that it was a kind of pres hewing the | 
ſcription, which could not be in tenants for years. But he ſaid, if commence- 
they had pleaded, that ſuch an one was ſeized in fee of both, that 9, il. 
there was a way always uſed, Gc. and that he demiſed to Cray, : 
and Gray to the defendant, prous, Ac. that had been a good title, ES 
for then it paſſed by the demiſe of Gray as appurtenant. So if he 
had faid, that ſuch a one was ſeized in fee of both, and demiſed to 23 
Gray, and (ray made the way, and then demiſed; for then it had 1 
paſſed alſo as appurtenant. And Powell ſaid, it might have been Fs 
pleaded by way of grant from the termor. Then Mr. Weld ſaid, 
that the defendant having by his plea confeſſed the treſpaſs, and 
laid nothing to juſtify it, = plaintiff ought to have his judgment, 


. however | ; 


- 
* 


= 
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Judgment for however the ifſue was. And for that he cited 3 Cro. 214. an action 


5 the plaintiff 
on an imma- 
terial iſſue. 


— 


for ſaying, he is as very a thief as any in Warwick gaol. The de- 
fendant pleaded, that he comforted a felon, and ſo he ſpoke the 
words, and iſſue upon that. And though the iſſue was agreed to 
be immaterial, inaſmuch as that matter would not make him a 
thief, but only a felon ; yet in regard he had confeſſed the ſpeaking 
of the words, judgment was given againſt him upon his own con- 


feſſion, without regard to the iſſue. And 1 Leon. 68. debt againſt 


the defendant, as executor of an executor : the defendant pleads 
plene adminifiravit the goods of his teſtator, and iſſue upon that; 
and though that was held to be immaterial, yet the court gave 
judgment for the plaintiff by nibil dict, becauſe he had not anſwered 
the charge, which was as executor of an executor. 


But Holt chief juſtice took this difference: That where the de- 
fendant confeſſes a treſpaſs, and avoids it by ſuch a matter as can 
never be made good by any ſort of plea, there in ſuch a caſe judg- 
ment ſhall be given upon the confeſſion, without regard to ſuch 


an immaterial iſſue. And ſo is the caſe in 3 Cro. 214. for there the 


% 
„ 
- 5 
Repleader. 


* 


If the deſen · 


dat makes 
0 default ut nif And 


privs.in a per 
ſonal aQi ; 
be is out of 
court. 


matter of the juſtification could never be made good by any ſort of 
plea. For his being an acceſſory to a felony would never juſtify 
the defendant in calling him thief. But where the matter of the 
Juſtification is ſuch a matter, as if it were well pleaded, would be 
a good juſtification, there though it be ill e 10% yet that ſhall 
not be taken to be a confeſſion of the plaintiff's action, as in this 
caſe here of the way. The caſe in Leon. is not law, For the ſay- 
ing he had fully adminiſtred the goods of his teſtator, does not 
confeſs afſets of his teſtator's teſtator. (Note, when Leon. was 
cited, the judges ſcemed»to flight it.) and the books do all of 
them, if they be narrowly looked into, turn upon this difference ; 
where the conſeſſion is ſull, and the matter of the plea is ill in ſub- 


* 


Nance. . - "*s 


* 
Powell. This is no confeſſion. The old books take a difference 


between an expreſs confeſſion, and a nient dedire. And though 


the way be ill pleaded, you cannot call that an expreſs con- 
feſſion. | hs ; 


Holt. Tt is contrary to the tenor of all the books. And as to the 
matter of the repleader, Holt ſaid upon a former argument, that 
the defendant being out of court by his default, it was impoſſible 


to award a repleader. For upon a repleader both the parties mult 


replead, which the defendant can never do, being out of court. 

there is no way to bring the defendant into court again, nei- 
ther can the plaintiff wave the default, as he may in a real action. 
In a real action, if the tenant makes default upon the day . 


j ; z 7 
* 
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the return of the original, a grand cape is awaited, and upon the 
return of it, if the demandant inſiſts upon the default, he ſhall have 
judgment final. But the demandant may wave the default, and nefute +» 
take an appearance upon the grand cape. And that is regular, be- waved. 
cauſe there the defendant comes in by proceſs. So if the tenant 
make default at ni pris, the default is recorded, and a petit cape : 
is awarded, and upon the return of that, the tenant may fave his 
default. But when the defendant makes default in a perſonal +» 
action, the default can never be waved, for there is no proceſs to 
bring him into court again: and beſides, the day of gif prize and ® * 
the day in bank is all one day, and therefore a default at if privs- 
cannot be waved at the day in bank. | Ss 
At the ſtirring this caſe again Holt chief juſtice ſaid, that ſome 
old books held, that where the defendant made default after iflue 
joined, judgment ſhould be given by default, and not the inqueſt 
taken by default. Some old books indeed are fo, but I never un- 
derſtood the reaſon of them. A difference has been taken indeed, 
where a releaſe was pleaded, and where other matter ; in the firſt 
caſe, becauſe that plea confeſſes the debt, if the defendant made 
default at the trial, judgment ſhall be given againſt him by default; 
but even in that caſe they agree, the plaintiff may go on to trial, if 
he will. As to all cther caſes, it is a general rule, that there ſhall 
be no judgment by default after iſſue joined. By the ſtatutes of 
Weſtm. 2. and Marib. the defendant can have but one default 
after iſſue joined, and that muſt be ad proximum diem. Now you 
always appear upon the return of the venire facias. But in thoſe 
days the defendant was called ſolemnly upon the return of the ve- 
nire facias ; and if he made default, then went out a diffringas, in 
which was inſerted a clauſe to diſtraih the defendant to ap ; 
but if he made default, then there was no other proceſs to bring 
him into court again, and ſo his default was pefemptory. Lou 
have got a trick of making default, but let me warn you never to 
make defaults any more; for it will be hard to maintain that any 
judgment can be given for the defendant, after he has made default. 
Powell juſtice ſaid, that a defendant, after he has made default, is 
not ſo out of court, but that judgment may be given againſt him, 
but he can never have a day in court again. And the court or- 
dered the council for the plaintiff to conſider, whether judg- 


ment might not be given againſt the defendant in this upon his de- 
| fault, And eh We 12 ; 


When the caſe was ſtirred again, and this matter of the OT; 


feſſion mentioned again, the court over-ruled it again upon the 
ume diſtinctions. "Vow as Hen. 6. 31, 32. 22 Hen. 6. 58. 
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Holt chief juſtice took notice of the ſtatute of Marib. c. 13. and 
Weſtm. 2. 0. 27. and as J took it ſaid, that by thoſe ſtatutes the 
_ defendant could have but one effoin or one default after iſſue joined, | 
and that upon the venire faciat; fo that if he made default upon 
the diftringas, he was quite out of court, and the jury ſhould be 
taken by default: but that before iſſue joined, the firſt default was 
peremptory, and judgment ſhould be given' againſt the defendant. 
by default. | Fe -00 | : 


'* | Powell faid,.that there was a difference between real and perſonal | 
actions; that in perſonal actions the inqueſt ſhould be taken by 
* - default otherwiſe in real actions. | | | 


And the court were of opinion, that ſeeing the parties could not 
be let in again to replead, to abate the writ. But then M. Weld. 
moved for judgment upon the demurrer, becauſe the plea was 
naught. And the court were in doubt how to give judgment as 

this caſe ſtood, there being ſome difference about the ſtating the 
caſe. | But Powell juſtice was of opinion, that as this caſe is put, 
the writ might be abated for the laſt treſpaſs, and judgment given 
for the plaintiff for the firſt. But the caſe was adjourned. 


Upon the ſtirring this caſe: again, the caſe: appeared to be con- 
trary, and the defendant, that pleaded not guilty generally, was 
found guilty of the-firſt, and not guilty of the ſecond; and fo the 
difficulty was, how they ſhould give judgment ? for they agreed 
that they could not give judgment for part only, but they muſt 
give judgment upon the whole record for the whole, as to both 
the defendants : and alſo, that upon the immaterial ifſue, the judg- 

ment muſt be, that the bill be abated, and that a bill might 

de abated as to part of the treſpaſs, and ſtand. good for the reſt ; 

but they never knew it abated as to one defendant, and ſtand. good 
againſt the other., And it was adjourned. YO 


Regina ver/.. Crofts. 


An inquiſion N inquiſition of forcible detainer of a copyhold meſſuage in 
of forcible de- , . 
deiner ought 4 Sireatbam, of which Henry Hampſon was ſei ed in fee ac- 
to be took by cording, to the cuſſom, Cc. was found againſt the defendant the 
. eg eleventh of December 1702. before Mr. Lade and Mr. Hart. 
hood. two juſtices of the peace in Surrey; and being removed into t 
| King's Bench by certiorari, after ſeveral, motions it was quaſhed, 
becauſe it did not appear that the jury before whom the inquiſition 


was taken were of the neighbourhood, nor of the county, it Pp 7 
ys on # 


3 re 


* "4 


» * 
3 1 —_— — 4_ 
- = . * 
* 

* 1 

1 1 

> . 

5.4 
- 
0 


, 


* 


Trin. Term 2 Annae reginae. 


L 


onus 


* — 22 » » 


927 


only ſaid, inguiſitio, &c. capta per ſacramentum Georgii Frank-- - 
, Ec. coram the two juſtices, and did not ſay of what place 
the jury were, nor proborum et legalium hominum commitatus prae- 
aifti, See Lamb. Tuſt. 163. Keb. 286. Raymond council againſt . 


the defendant. 


Regina ver/. Robert Mead an attorney. 


HE defendant and eight others were incorporated under an Copy of pri- 
act made in the 39 E/iz. by the name of the ſurveyors of 8 
the highways at Aylesbury in the county of Bucks, and were truſtees 5 e 6 
of a charity called Bedford's gift. An information was preferred d of the 
againſt the defendant, for executing this office, being an office of Kiog v. Dr. 
truſt, without having took the oaths, contrary to 25 Car. 2. c. 2. 8 
To which he pleaded not guilty. And now Mr. Raymond moved Oxford. the 
for a rule, that the proſecutor might have two books produced, crown l 
which theſe ſurveyors kept, in which they entered their elections, eee 
and alſo their receipts and diſburſements ; and that he might take univerfiy. 


copies of what he thought neceſſary, and that the books might be HizzGeo 2, 


produced at the next aſſizes at the trial. But per curiam denied, 3 
becauſe they are perfectly of a private nature, and it would be to demeanor. 


make a man produce evidence againſt himſelf in a criminal pro- Willoa 239. 
ſecution. | * 


Weſtbrooke et alii ve Andrews, 
Intr. Mich. 1 Ann. B. R. Rot. 456. 


H RRORon a judgment given againſt the defendant in the No capiarur 
Common Pleas, in an action of treſpaſs for breaking the plain- i" te{pa6. 
tiff's cloſe, &c. after ſeveral pleadings. And now the error aſ- "_ Fn 

ſign'd was, that there was no capiatur entered. But per curiam, i Wilfon 127. 
- fince the late ſtatute, which takes away the proceſs for the capiatur & 6 Will. 


pro ne there need be none entered, And judgment was af- — 
N ca, 


Daniel verſ. Morewood. 


T HE defendant being in the Marſbalſea priſon of this court, 
upon meſne proceſs at the plaintiff's ſuit for debt, eſeaped. — Rate. 
Whereupon the plaintiff upon an affidavit of the eſcape procured : 

an elcape warrant from Mr. juſtice Gould; by virtue whereof the 
defendant was taken up in St. Clement's pariſh, and carried to New- 


Aaa gate, 
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at liberty, becauſe he inſiſted upon it, he was abroad by virtue of a 


- uſual was made, in which he was. And though there are to be 


reſted, he had not any 


8. C. Comyns N action upon the caſe upon an indebitatus afſumpfit was 


1 38. 
8. C. Salk. 
442. 
7854 398. 
ndebittitws 
geen for 
the money, 
after having 


tookthe gold- 


ſmith s note, 
which was 
not paid, 

1 Salk 132, 3 
1 Bulſ. 103. 
6 Mod. 36. 
11 Mod 72, 


10 Wes. 109 pay Ward's ſervant the 607. 105. and to indorſe it on a note of 
12 Mod. . 100 I. from the defendant to Fellous, in of payment of the 


3 Salk. 118. 
Chan, Prec. 


200. 
See 2 
353. 


dered his ſervant to pay Ward's man the money at Sir Stephen 


note to receive the 60 J. of Wallis, found that Wallis had topped 


” 


gere. Thee defendant moved by his council, that he might be ſex: 


diy rule, when he was took by the efcape warrant, it being term 
time; and upon exatnination, and afidavir, the fact appeared to be, 
that he was took up upon the eſcape warrant before the Queen's 
Bench fat that morning and that after the Queen's Bench fat, he 
was in the petition among the other priſoners , and a day rule ag 


no fractions in a day, yet the court held, that they ought not to 
ſet him at liberty, it N to them, that when he was ar- 
ay rule. 


Ward ver / W 
Tate. Paſch. 13 Will. 3. B. R. Rot. 206. 


brought, wherein the plaintiffcounts on three promiſes, vir. 
for bo l. received dy the defendant to the plaintiff's uſe, for 60 ,. 
lent by the plaintiff to the defendant, and oi: an infimn/ computaſſet 
for 661 On nen afjumpfit pleaded, the cauſe was tried at the ny 
prius at Londen, before the lord chief juſtice Holt. And on the 
evidence the fact appeared to be; one Fellows a merchant, who 
kept his caſh with the defendant Sir Stephen Evans, a goldſmith in 
Lombardſtreet, was indebted to the plaintiff in 60/. 10s. the 
plaintiff ſent his ſervant to receive the money of Fellows, who or- 


Evans's. Accordingly both the ſervants went to Sir Steven Evans's 
ſhop, and there Fellows's ſervant directed the defendant's ſervant to 


100 l. The defendant's ſervant accordingly indorſes 601, 108. as 
paid on the faid note of 1007, and then paid 10. to Ward's ſer- 
vant, and gave him a note ſabfcribed by one Walls à goldſmith 
for 607. payable to one Freeman or bearer, which the plaintiff's 
ſervant acceped. This tranſaction was about noon, and at that 
time Wallis was a ſolvent perſon, and continued paying his bills 
till night. Next morning the plaintiff's ſervant coming with the 


h "hem and was become inſolvent. Whereupon the plaintiff 
rings this action againſt the defendant for the 60 7. Note, it did 
not appear upon the evidence, that the plaintiff was conuſant ot, 
dr privy to, this tranſaction of his fervant, or had given him any 
authority to receive a note inſtead of money, or approved of it 
afterwards, This matter at the requeſt of the defendant's council 
"2 Was 


be: — — — — 
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wn dev BP by way of caſe, and was put in the paper ta be 
argued. 8 


Three points were made in this caſe. Firſt, Whether this evi- 
denee was ſufficient to maintain the declaration on any of the three 
counts. Secondly, Whether the acceptance of the note upon Hal- 
lis by the plaintiff's ſervant without his direction or approbation 
ſhall bind the plaintif. Thirdly, Whether the delivery of fugh g 
note be in law a good and actual payment of the 60 J. | 


Mr. ſerjeant Hall was of counſel for the defendant, and gave his 
opinion for his client, but did not think it neceſſary to labour the 


paints. 


Mr, ſerjeant Darnell for the prince argued, that the ſervants of 
merchants might in ſame caſes bind their maſters by their acts, but 
then it muſt be in the buſineſs of a merchant ; but a ſeryant can't 
accept a bill of exchange drawn upon his maſter, to bind his maſter, 
unleſs there be plain and ſtrong evidence, that the maſter gave him 
authority ſo to do, And he cited Lex Mercatoria, 265. and a trea- 


for the law adjudges nothing actual payment, but money, or other 
thing given or taken in Katielaction by conſent of both parties. 
5 Co. 117. Fynnel's caſe. This note is but a bare piece of pa- 
per, not valuable in itſelf, nor valuable to the Pa for he 
can't bring any action to compel the payment of it, but in the 
name of Freeman, who may refuſe to give him leave to uſe his 
name. He agreed, that if A. ſells goods to B. for 50 J. and at the 
ſame time B. gives A. ſuch a note for 50 /. and A. accepts it; this 
is an actual payment, although the note be never receiv d; becauſe 
it ſhall be taken as part of the contract, that A. was to accept ſuch 
vote in ſatisfaction for bis goods. But where there is a preceeding 
debt or duty, as in this = 4 ſuch note will not amount to pay- 
ment, till it be paid, unleſs there be any negligence and delay in 
the parry who takes the note, in going 10 receive it For if the 
goldſmith continues ſolvent for a long time after the note delivered, 
and the party keep the pote by him without demanding the money, 
and afterwards the goldſmith become inſolvent ; he that took the 
note ſhall ſtand to the loſs. of it, becauſe by keeping the note he 
prevented the other from receiving it. But in this caſe the fact 
is otherwiſe, for the plaintiffs ſervant went the next morning to 
receive the money. | 


* 


Holt 


tiſe concerning bills of exchange by John Marius, 47. A fortiori Note, Holt 
the ſervant in this caſe can t bind the plaintiff without his conſent, en? neon 
where there js not the ſame neceſſity, nor the fame advantage to bock was a 


the publick by incouraging of trade. 2. This is no aQtual payment, — gel 


þ a 
8 at 
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A ſervant'sre- Holt chief juſtice.” When a ſervant is ſent to receive money on 
ty a bl wil a bill, he can't accept a note inſtead of money, without the parti- 
not bind the cular directions of his maſter, Suppoſe the ſervant in this caſe had 
malter, brought Walls's note home to the plaintiff, and the plaintiff had 

ſent him back with it, refuſing to accept it, and ;nfilivg to have 

money, then it would not have. been a payment beyond all doubt. 

But indeed if the maſter does give his conſent ſubſequent to the ta- 

king of the note, that will amount to an authority precedent. But 

then I am of opinion, and always was (notwithſtanding the noiſe 

and cry, that it is the uſe of Lombard-ftreet, as if the contrary opi- 

nion would blow up Lombard-ſtreet) that the acceptance of ſuch 

| a note is not actual payment. I agree the difference taken by my 
Acceptance of brother Darnall, that taking a note for goods ſold is a payment, 
poldimiths becauſe it was part of the original contract; but paper is no pay- 
payment. ment where there is a precedent debt. For when ſuch a note is 
| given in payment, it is always intended to be taken under this con- 
dition, to be payment if the money be paid thereon in convenient 

time. This note was demanded within convenient time, but 

if the party who takes the note, keep it by him for ſeveral days, 
without demanding it, and the perſon who ought to pay it be- 

comes inſolvent, he that received it muſt bear the loſs ; becauſe 

he prevented the other perſon from receiving the money, by detain- 
ing the note in his cuſtody. As for the nature of the action, I am 

of opinion, that an indebitatus aſſumpſit for monies received to the 

plaintiff's uſe lies properly in this caſe, and that this evidence is 

tufficient to maintain the plaintiff's declaration. For when the 60/, 

was indors'd on Fel/o7s's bill, as ſo much actually paid by Sir Steph. 

Evans to Fellows, Fellows directing that ſum to be paid to the plain- 

tiff, and the defendant having the money in his hands, it amounts 

to a receipt of ſo much by the defendant to the plaintiff's uſe No 

doubt the action were maintainable, if the plaintiff had brought the 

note back again to the defendant, and though he did not, ſince it 

does not amount to actual payment, the plaintiff muſt recover. 


Powell juſtice, This evidence will maintain the declaration, for 
Felle s caſh remaining in the defendant's hands, when by the in- 
dorſement the defendant is diſcharg'd from ſo much of Fe/lows's note 

as againſt him, that money being to be paid by his direction to the 
plaintiff, it is a receipt by the defendant to the plaintiff's uſe. The 
delivery and acceptance of Wallis's note is no payment, for when a 
maſter ſends his mene to receive money, he cannot accept a note 
in lieu of it. Perhaps if the maſter had been there himſelf he 
would have refuſed the note, as knowing the inſufficiency of Mal- 
lis; and ſhall the ſervant oblige him to take ſuch a note by his ac- 
ceptance, without his maſter's directions? Indeed if the maſter con- 
ſents to it aftewards, that amounts to a previous command, Then 


* \ 


> 


the taking of ſuch a note is no payment; for it is always a condi- 
tional acceptance, and ſo underſtood, not to be a difcharge till 
paid ; and if it ſhould be otherwiſe, it would be to let in fraud, 

and give goldſmiths and others an opportunity of cheating traders. 
But till the money ought to be demanded in convenient time, for 
if the party keep the note by him without demanding it, he muſt. 
run the hazard of it, but here it was demanded in due time. 


Let the plaintiff take his judgment, per totam curiam. 


Tranter ver.. Watſon. 


4 


ATSON was maſter of a merchant ſhip, which was taken at s. C. Salk. 
ſea by a French privateer. Watſon agreed with the captain of 1 
the privateer for the ranſom of the ſhip and goods at 1200 J. and 2 ſhip took [A 
a pledge or ſecurity for the payment of the money, Vatſon was de- an enemy 
tained and carried into France; but the ſhip and goods were re. open en = 
leaſed, and were brought into Briſtol, where the ſhip was unladed, 200 J. and is 
and the goods landed (after cuſtom paid) and delivered to one Day; carried into 
but whether in truſt for the benefit of the maſter, or for the uſe of 333 
the owners, was not agreed. Watſon commences his ſuit in the court gainſt the ſhip 
of Admiralty againſt the owners, to compel them to pay the 1200 J. 3d goo6s in 


; 16-4 
and redeem him; and thereupon a warrant was iſſued out of that * 9 


court to arreſt the ſhip and goods in guadam cauſa ſalungii, in or- 11. 
der to compel the defendant. to appear thete, and the ſhip and 
goods were ſeized thereon, Mr. Broderick and Mr. Dee prayed a pro- 
hibition as to the goods, ſuggeſting the ſeizure on land infta corpus 
comitatus, and. ſo not within their juriſdiction. He inſiſted, that 
the maſter has no power to make ſuch an zgreement, nor to ſub- 
je the goods to the payment of his ranſom, without the expreſs 
authority and conſent of the owners. The-power of hypothecation 
in a voyage for neceſſaries, is incident to his office, and allowed for 
the neceſſity of the thing, and the benefit of the owners; but this 
is not ſo, for this is a redemption, and a new buying of the ſhip ;/ 
and if this be allowed lawful, it will give a power to the maſter, 
to do an injury to the owners, by obliging them to the performance 
of an agreement of his making, upon any terms never ſo unteaſon- 
able, and to compel them to pay more than the ſhip and goods are- 
worth, as the agreement in this caſe is. Beſides the power of the 
maſter is only over the ſhip, and he has no power over the goods 
and Jading, to make any diſpoſition thereof. Admitting the maſter 
has ſuch power, to ſubject the goods to the payment of this ranſom, 
yet he ought not to bring the ſuit in his own name, but the ſuit 
ought to be carried on in the name of the vendee or purchaſer of 
the goods, Admitting the fait proper, yet the ſcizure is illegal, for 
B b b 


the 


3 * a Ae a ded. Mo. 
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the court of admiralty cannot award ſuch proceſs, as their firſt pro- 
| ceſs to compel the party to appear, in the nature of an- execution 
againſt the goods. And they can no more begin with ſuch proceſs 
than an inferior court; and as a prohibition ſhall be awarded to an 
inferior court in ſuch caſes, ſo ought it in this, though the party 
have not yet appeared, nor any libel be as yet exhibited. And fo 
Salk. 31. Was it done in the caſe of Captain Sands and Sir Jofrab Child, 5 Will. 
& Mar. a prohibition was there granted on the warrant, before any 

libel, 1 | 


On the other fide, it was inſiſted. by Mr. Eyre and Mr. Moun- 
tague, that no prohibition ought to go in this caſe ; for that the 
maſter has power, in this caſe, to ſubject the goods to the pay- 

ment of his redemption ; and it is founded on the ſame reaſon 
as his power of hypothecation, the neceſſity of the thing, and 
the benefit of the owners, by parting with ſome part of the 
goods to ſave the reſt, whereas otherwiſe the whole would have 
been loſt. So is Molloy 213, 214, Hob. 11, 12, [Note, Holt 
chief juſtice, upon his citing Molloy, ſaid, cite the authorities there 
mentioned if you will, but do not cite the book itſelf.] But this 
being a matter and a cauſe properly within the juriſdiction of the 
court of admiralty, ſhall be determined there, And in a maritime 
cauſe, whereof they have conuſance, the proceſs of the court may 
be executed upon land, infra corpus comtatus. Beſides the ſale or 
delivery of the goods, upon land, will not take away the juriſdid ion 
of that court, ſince they have juriſdiction of the original matter. 
And fo it is adjudged, 1 Sid. 320. Thompſon v. Smith. 3 Cro, 
685. 2 Saund. 259, Radley v. Egglesfield. 1 Lev. 243. Turner 
v. Neale. As to the objection, that the ſuit in curia admiralitatis 
ought not to be in the maſter's name, they anſwered, that it is moſt 
proper in his name; for the captors, to whom the ranſom belongs, 
and who have the maſter in their cuſtody, cannot ſue in their own + 
A names, becauſe they are enemies; but if the ſuit be not carried on 
between proper parties, it is good cauſe for an appeal, and ſhall be 
determined by the rules of the marine law, but it is no ground for 
a a prohibition. But admitting the merits of the cauſe to be againſt 
the maſter, yet the owners came too ſoon for a prohibition before 
they have appeared, and before any libel exhibited, ſo that it cannot 
appear to this court, what the nature of the ſuit is. 


The court deſired to hear a civilian, before they made any rule 

| in this caſe, and accordingly Doctor Lane attended for the plaintiff 
Bog pt, in curia admiralitatis, He argued, that ſalvage, or cauſa ſal- 
dds. vagii, as it is mentioned in the warrant, is of admiral juriſdiction: 
that the maſter repreſents both the owners of the ſhip, and the 

| traders, and has a truſt repoſed in him, which extends to the 
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goods as well as the ſhip; the maſter may detain the goods of the 
merchant for the freight of -the ſhip, or wages of mariners. The 
maſter in this caſe, by the marine law, has an hypothecation of the 
goods to him, to keep till payment be made of the money agreed, 
and not only a bare poſſeſſion, and therefore though he depart with 
the poſſeſſion of the goods before payment, that does not diveſt his 
intereſt, The goods were in the power and poſſeſſion of the enemy, 
who might have kept or deſtroyed them all, if they had not been 
redeemed by the maſter, which is for the benefit of the owners. 
Redemption is a redemption by the maſter, and gives ſecurity for 
the payment of the money agreed, by ſubjeRing his perſon as a 
pawn or pledge, ſo that he has as it were paid for the goods. This 
power of redemption is not founded on the Rbodian laws, or the 
laws of Oleron, but ariſes from the cuſtom and law of nations, and 


the ſame cuſtom or law gives the maſter in this caſe an intereſt in 
the ſhip and goods. 


Here Holt chief juſtice interrupted him, and ſaid, we are not now 
upon the meritsof the cauſe, for that is not before us upon this motion. 


It was agreed by the whole court, that no prohibition ſhould be 
granted in this caſe. 


Holt chief juſtice ſaid, you come too ſoon for a prohibition, before 
appearance, and a libel filed, for you are not yet in court. If this 
proceſs be an illegal proceſs, and not juſtifiable by the rules of their 
law, you may take your remedy by an action of treſpaſs or replevin. 
The caſe of Sands and Sir Jgſab Child was on an action upon the ſta- 
tute of Rich. 2. and not on a prohibition as was ſuggeſted. We can- 
not try the legality of the proceſs upon a motion. If it come be- 
fore us on an action of treſpaſs, we ſhall then judge both of the le- 
gality of the proceſs and the power of the maſter, If a replevin or 
an action of treſpaſs be brought, and there be a juriſdiction, we 
muſt determine, whether what was done was legally done or no, 
upon whatſoever law it is grounded, whether eccleſiaſtical, mari- 
time, the law of nations, or whether [H. J.] It ſeems very juſt 
and reaſonable in this caſe, that the owners ot the goods ought to 


pay the redemption. If a pirate ſhould take the ſhip and goods, If a pirate 


and the maſter redeem them, the owners ſhall make him fſatisfac- _— * 
tion, and then much more in this caſe, when taken by an enemy, the Saller 


When the maſter makes a compoſition for the benefit of the owners, ou them, 
owners 
ſhall make ſa- 


it is highly reaſonable that he ſhould be indemnified. The whole 


ſhip and goods would have been prize, if he had not made this tisfaQtion. 


compoſition z therefore where there is an inſtant danger of lofing 
ſhip and goods (as in this caſe, when they were under the capture 
and power of the enemy) and no hopes of ſaving them then ap- 


pears 


ſhip 


re- 
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pears (though afterwards it may happen that the ſhip may be reſcued 


on freſh purſuit), cannot the maſter make ſuch an agreement ag 
this, as well as he may throw part of the goods overboard in cafe 
of a tempeſt, to ſave the reſt? The maſter has the ceſtody and 
care of the (hip and goods. Suppoſing then that the maſter has 
ſuch a power of compounding, the goods then remain to him as a 
ſecurity to him, and he may detain them till payment, as he may 


. for freight. But then it is to be confidered, whether, when he has 


once delivered them to the owner, or to his uſe, he has not departed 


with his ſecurity, and has no way to come at them again, as it is 


in caſe of freight? Theſe things are conſiderable, if we go into 
the merits of the cauſe, but that not being before us, I give no 
opinion therein. 


Powell juſtice, This proceſs being only to compel the parties to 
appear, you come too ſoon for a prohibition before libel, - We can- 


not determine the legality of the proceſs in this manner, If that 


S. C. 6 Mod, 


25. 


3 Salk. 227. 


8. C. Comyns 


137. 
Statute oſ li- 
mitations 
pleaded in the 
admiralty to a 
ſait for mari- 
ners wages 
againſt the 
owners of the 
ſkip. 


court has a power in any caſe to proceed againſt the goods, and to 
ſeize them on proceſs, we ought not to grant. a prohibition ; for 
how does it appear to us, that this proceſs is awarded in ſuch a 
caſe, wherein it lawfully may? As to the merits, it ſeems very 
reaſonable, that the maſter ſhould have power. to make ſuch a re- 
demption, as he may throw part overboard in a tempeſt, to ſave 
the reſt. And here the goods ſeem to remain in the nature of a 
pawn to the maſter, to ſecure the payment ; and if the maſter by 
delivering out the goods has loſt his intereſt therein, and fo the ſei- 
zure illegal, yet we cannot determine that on the return of the proceſs 
before libel : you may plead that matter there, but we cannot take 
notice, that the proceſs is illegal; if it be, you have your remedy. 


_ Gould agreed. Powys abſent. 


Ewer ver/. Jones. 


R. Dee moved for a prohibition to the court of admiralty. 

The caſe was, Jones and other ſeamen libelled there againſt 
the owners for their wages, who pleaded the ſtatute of limitations, 
but the judge over-ruled the plea, and gave ſentence for the maxi- 


ners to recover, and thereupon the owners appealed, and pending 


the appeal they come for a prohibition. Mr. Dee urged, that the 
ſtatute extends to that court in this caſe, becauſe the fait here is 
againſt the perſon immediately: for recovery of the debt, and 
the proceedings are not againſt the ſhip, which was loſt in the 
voyage, whereby the ſeamen have loſt their wages. It is without 
queſtion, that the contract is a matter properly conuſable by the 

. common 


een "2 
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- common lat, and of right only ſuenble in the common law courts, 
where the plea would be a bar, and the ſuit in the admiralty court 


is only by indolgence. It might be otherwiſe, if there were no re- 


tnedy to be had bur only in'that court. But when the parties have 
ptoper remedy in the courts of common law, they ought not to 
dep ive us of the benefit of the ſtatute, by ſui 
admiralty. And fince it is only by the favour of this court, that 
the ſuit there is allowed, you will not grant a favour to them, which 
may turn to our prejudice. c FILE | 


Serjeant Durnall againſt the prohibition inſiſted, that the ſtatute 
does not extend to the court of adairalty,- or other courts proceed- 
ing by the roles of the civil law. This is a matter of which they 
have conwfarice, and the judge of the admiralty is the proper judge 
to determine this matter; and after he has given his ſentence, this 
court muſt give credit to it, and ought not to grant a prohibition 
in a cauſe within their Juriſdiction, but leave them to proceed ac- 
cording to the rules of their own law. As in caſes of hypotheca- 
tion and barretry. 1 Rolle, Court 530. p. 2. Bernard ver. Bridg- 
nan. Ib, 11. 1 Rolle, Court 3 30, 53 , 532. P. 5 Jac. B. R. 
Suire's caſe, The ſtatute does not extend to ſaits in that court 
by the words of it, and it (hall not be taken by equity. The ſta- 
tate is not pleaded in a ſuit of Chancery, nor in the Eccleſiaſtical 


ng in the court of 


Court for a legacy, nor in a ſuit founded on a particular cuſtom, 


as a writ de ralionabili parte Bonorum. March 129, 152. Force v. 
Briwn, The ſtatute extends not to an action of debt for arrears of 
rent by indenture. Hutt. 109. Freeman verſ. Stacy. 


Halt chief juſtice. If the ſuit in the Admiralty Court were for a 
meer maritime cauſe, it would be out of the ſtatute ; for the ſtatute 
means only duties ſuable at common law, and ſhall not be extended 
by equity beyond the letter of it: therefore the ſtatute does not ex- 
tend to a writ de rationabili parte bonorum, nor to a ſuit in equity. 

ebt on an award is held not to be within the act, but in this caſe 
the ſuit is for a matter properly ſacable at common law,. and there- 


Statute of i- 


mitations does 


not extend to 


fore it ſeems the ſtatute extends to it. Suppoſe any of the plain- a fett in 
tiffs in the Admiralty Court had brought his action at common 2. 
hw, would not the ſtatute have extended to it? And the ſuit in (6.5 


the Admiralty Court is not de jure, but by indulgence. As to the 
tales cited by my brother Darnall, not one of them is applicable 
to the preſent caſe. The ſentence of a civil law court in a foteign 
team (hall be executed in a court of the ſame nature here, and 


Sentence of ci- 
vil law court 


proceeding after the ſame law ; and no prohibition, becauſe the s u 


| ” : realm execu- 
temporal courts proceed by a due law, and we muſt give credit to ted here. 


the ſentence ; as it was adjudged in the time of Charles the ſecond, 
betweea Hughs and Cornelius. An Engliſh ſhip was taken at ſea 
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by a French veſſel after the peace made between us and the Dutch, 
wherein France was left out, and the ſhip was carried into France, 
and. condemned there as a Dutch ſhip, and afterwards the ſhipcame 
into England; and in an action of trover brought by the owner of 
the ſhip againſt the vendee it was adjudged, that by the ſentence in 
the court of France, though it were an unjuſt ſentence, the property 
was altered; and the vendee had judgment. 1 


_ Powell juſtice, I agree that the ſtatute ſhall not be extended by 
equity beyond the letter, and therefore they do not allow the plea 
in Chancery. I agree alſo, that an action is maintainable. at com- 
mon law on this contract, and that the plea would be a bar, But 
it ſeems hard to allow the plea in this caſe. But upon reading the 
plea, Pouell juſtice took an exception to it, and ſaid you have plea- 
ded it ill. For you ſay, reciting the libel, that it appears thereby, 
that no ſuit was proſecuted for this matter within fix years after the 
time it is alleged to be due, being the time limited by the ſtatute. 
Now it is not material when the debt is laid in the libel to accrue, 
but you muſt plead, that the cauſe of aQion did not accrue with-. 
in fix years. Suppoſe you, ſhould plead to an action at common law, 
that it appeats by the declaration, that fix years are elapſed ſince 
the action accrued, would that be good? Now you pray a prohi- 
bition, not becauſe they proceed in a matter wherein they. have no 
Juriſdiction, but becauſe the judge has over-ruled your plea which he 
ought to have allowed ; and if the ſtatute had been pleaded in this 
manner at common law, we ſhould have given the ſame judgment 
and over-ruled it too, and ſhall we then grant a prohibition as upon 
an ill-ſentence ? Plead it right; we will not award a prohibition, 
becauſe they over-rule an ill plea, And though it be inſiſted, that 
the judge founded his ſentence upon the inſufficiency, and not 
the informality of the plea, we will not examine the reaſons of the 
ſentence. 


Holt chief juſtice acc. Suppoſe it appears on the face of the 
libel, that the cauſe of action accrued above fix years fince, is 
that a cauſe for a prohibition ? Surely not, ſor the plaintiff may 
have ſued out proceſs before. As at common law, you cannot 
take advantage of the ſtatute on the declaration, but muſt plead it, 
becauſe the plaintiff ought to have liberty to reply, that proceſs 
was ſued out before and continued, or that he was beyond ſea, or, 
the like. This is not only informally pleaded, but a fault in ſub- 
ſtance ; ſor not having alleged directly that the cauſe of action 
aroſe above ſix years before, you have hindred the plaintiffs from 
replying a matter to help themſelves. And though the ſubſtance 
and matter of the plea be good, and ought to be allowed, yet be- 
ing ill pleaded the ſentence i: good; and if they have given q 2 
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ſentence, though upon ill reaſons, that is no foundation for a pro- 
hibition ; for we will not examine the reaſons of their judgment; 
that will be ſet right on an appeal. Though I am not ſatisfied, 
that no prohibition ought to go, when the proceeding only is 
erroneous. The ſentence is given on the plea as it is pleaded, and 

make the over-ruling the plea the ground of your motion, 
but ſhall we grant a prohibition for over-ruling an ill plea? If the 
judge ought to have admitted the allegation when he has not, that 
is a proper gravamen for an appeal. Perhaps the plaintiffs were 
beyond ſea, and did not return within the ſix years, and then 
they are out of the ſtatute. Powell agreed. Diſcharge the rule 
for a prohibition, per totam curiam. | EPA 


It was afterwards moved again, but a prohib tion ſtill denied; but 
it ſeemed chiefly becauſe the defendants had appealed, for a prohibi- 


tion was granted in Eaſter term between Hide and Partridge in the 
ſame caſe, ; | | 


Note, that was only in order to declare, c. that the point might 
be more ſolemnly ſettled. 


On the debate of this matter Holt chief juſtice ſaid, that a de- Deviſce map 
viſce may maintain an action at common law againſt the terre-tenant e _ 
for a legacy deviſed out of land. I make no queſtion of it, for mon law for as 
where a ſtatute, as the 32 & 34 Hen. 8. of wills, gives a man a legacy out t 
rgb, he ſhill have an action to recover it of conſequence; becauſe | 
his right is created by act of parliament ; and where an act of parlia- 
ment creates a right, or forbids a thing to be done, an action lies ex 


conſequenti on the ſtatute for the party gtieved. H. J. 


Regina ver/. Potter et alios. 


A indictment was preferred againſt the defendants before the A certiorari 
juſtices of peace on the ſtatute 12 Car, 2. c. 24. for aſſault- les to remove 
ing and beating a cuſtom-houſe officer. On a traverſe of the in- nes 
dictment the defendants were convicted, but before judgment given on an ind &- 
they obtained a certiorari to remove the record of coaviction. Mr. fore brag 
Attorney general moved for a pracedendo, for they cannot remove men, 

the record of conviction only, for by that means they prevent the 

juſtices from giving judgment; they ought to ſtay till judgment 

given, and then bring their writ of error. There is a capia3 out 

agaiaſt the defeadants to bring them in, for the juſtices cannot give 

judgment, and ſet a fine upon them, in their abſence, unleſs they le once ang 
appear, no more than this court can, as was. held in the caſe of defendant's 
Mead the quaker on a conviction on the conventicle act. we 


— 
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Mr. Broderick for the defendant, We ſhall take exceptions in 
arreſt: of judgment, and matters of law are more fit to be deter- 
mined here than before the juſtices, Such certioraris have been 
allowed to remove recordum convittionts, and a certiorars is the 
only method in this caſe, for a writ of error docs not lie here, no 
more than on a conviction before the juſtices by virtue of any 
particular authority. | 


Holt chief juſtice, Without queſtion we may award a certiorari 
after conviction, and before” judgment, though it be founded on 
an indiatment; and it may be reaſonable to do it in ſome cafes, as 
was done on the indictment of murder between Liſe and Arm- 
ſtrong; and in the time of Scroggs chief juſtice, on a convidion- 
upon an indictment for words in Gloucefter, a certiorari was award- 
ed, to the end the King's Bench might give the judgment for 
the greater example. We uſually grant a certicrari, where it 
appears to us to be ſuch a conviction, upon which no writ of error 
lies, And it was the old courſe of the crown=-office, firſt to te- 
move the whole record and proceedings on an indictment by cer- 
tiorari, and then bring a writ of error quod coram vobis re/odet, 

cven aſter judgment given on the indictment. But though we 
may grant a certiorari, yet we will conſider whether it be proper 
or not; and therefore ſince the defendants have ſtood a trial before. 
- the juſtices, it is reaſonable the juſtices ſnould give judgment alſo:, 
thereſore take a procedendo, and let the deſendants bring theit writ 
of crror, if they think fit. Pcwell juſtice agreed. 


Aſhby verſ. White & alios. 


1 vd. 479. Lacita coran domino rege apud Meſimongſterium de termino ſan#i 
8. C. Salk. Hilari anno 13 Will. 3. Regis, Ret. 460. Bucks, . Matthias 
80.6 Moo, fy qurritur de Willelns' White, Ricardo Talbois, Nilftelno Bull, 
Pas el Ricard Heydon, in coſtodia mareſeatt, Sc. pro eo videltcet, quod 
Caſe for refu- cum 26 die Neuembris 12 Mill. 3. e curia cancel ariae tþfius domint 
_ „ele in dhe Legi nut apud Weſtmonaſftetium in contatu Middleſexiae emanavit 
election of quddam breve ipſius domini regis mine tune vitecomiti Backs prardicti 
Parliament directum, Fecitando quod dictus dominus rex de adviſamento ct aſſenſa 
SI 5 conhlii ſui pro qubuſdam arduis et urgentibus negotits cundem didtun 
dominum regem, ſtatum, et defegſionem regni ſui Angliae, e ecclefiat 
Anglicanue concernen'tbus, guo dam parliamentum ſaum apud civi- 
tatem ſuam W:ftmonaſlertum ſexto die Februarit tune proxime fu- 
turi, tener: of dinaverit, et ibidem cum praelatis,  magnatibus, et 
froceribus didi regni ſus colloquium babere et tractatum, idem domi. 
uus rex nunc eidem tune vicecomiti Bucks per dictum breve frat» 


2 cepit 
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cepit firmiter injungendo, quod fatla proclamatione in proximo dicto 
comitatu ſuo poſt receptionem ejuſdem brevis tenendo de die et loco 
praedictis, duos milites gladiis cinfios magis 1doneos et diſcretos co- 


mitatus praedifti, et de qualibet civitate comitatus illius duos cives, 


et de quolibet burgo duos burgenſes de diſcretioribus et magis ſuffict- 
entibus, libere et indifferenter per illos, qui bujuſmodi proclamationt 
inter forent juxta formam ſlatuti inde editi et proviſi, elegi, et no- 
mina eorundem militum, civium, et burgenſium fic eligendorum in 
quibuſdam indenturis inter ipſum tunc vicecomitem et illas, qui bu- 
fuſmodi electioni interforent inde conſiciendis (licet bujuſmodi eligendi 
praeſentes forent vel abſentes) inſert, egſque ad dictos diem et locum 
venire faceret, ita quod iidem milites plenam et ſuffictentem pote- 
atem pro ſe et communitate comitatus, &c. civitatum et burgorum prae- 
dictorum diviſim ab ip/is haberent, ad faciendum et conſentiendum 
bis, quae tunc ibidem de communi confilio dicti regni ipſius domini 
regis nunc, favente Deo, contingerent ordinari ſuper negotiis ante- 
dictis, ita quod pro defectu pote/latis hujuſmodi, ſeu propter impro- 
vidam eleflionem militum, civium, aut burgenſium praedici orum, 
dicla negotia infecta nen remanerent quovis modo, et eleftionem illam 
in pleno comitatu ipſius tunc vicecomitis fuctam diſtindte et aperte ſub 
Agillo ſuo et Hgillis eorum qui electioni illi inter forent eidem domino 
regi nunc in cancellaria ſua ad diftos diem et locum certificaret 
indilate, remittens eidem domino regi alteram partem inden- 
turae praediftae eidem brevi conſutam, una cum brevi illb; 

quidem breve poſtea et ante praedictum ſextum diem Februar in 
brevi praedicto mentionatum, ſcilicet 29 Decembris anno 12 ſupra- 
dicto apud burgum de Ayleſbury praedictum in dicto comitatu Bucks, 
cuidem Roberto Weeden armigero tunc vicecomiti ejuſdem comitatus 
Bucks deliberatum fuit in forma juris exequendum ; virtute Ccujus 
quidem brevis praedictus Robertus Weeden vicecomes comitatus Bucks 


praedicti ut proefertur tunc ct ibidem exiſtens, poflea et ante prae- 


diftum ſextum diem Frbruarii, ſcilicet 30 Decembris anno 12 ſupra- 
dicto apud burgum de Ayliſbury praedictum in dicto comitatu Bucks, 
fecit quoddam praeceptum ſuum in ſcriptis ſub ſigillo ipſius Roberts 
Weeden officii ſui vicecomitis comitatus Bucks praedicti, conſlabu- 
larirs burgi de Ayleſbury praedicti directum, recitando diem et lecum 
parliamenti praedit?i tenendi, perinde eos requirens et eis in man- 
datis dans, quod facta proclamatione infra burgum praediftum de 
die et leco in eodem praecepto recitatis, cauſarent libere et indiffe- 
renter eligt duos burgenſes burgi illius de diſcretioribus et magis ſuf- 
fictentibus per ipſes qui hujuſmoai proclamationi inter farent, juxta 
fer mam ſlatutorum in talibus caſibus editorum et proviſerum, et no- 
mina dictorum burgenſium fic clectorum (licet prazjentes forent vel 
abſentes) inſeri in quibuſdam indenturis inter didtum vicecomitem et 
tiles qui haberent intereſſe in hujuſmodi electione, et quod eos venire 
facerent ad diem et licum in codem praecepta recitatos, ita quod 
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dieti burgeniſes baberent plenam et ſufficientem poteſtatem pro hn 


communitate burgi praeditli ad faciendum et conſentiendum tis, quae 
tune ibidem de tommunt confilio dicti regni, favonte Deo, contin- 
gerent ordinari ſuper negotiis antedittis, ita quod pro defettu hujuſ-. 
modi poteſtatis, aut propter improvidam electionem burgenſium pra. 
diflorum, didta negotia infecta non remanerent, et quod electionem 
indilate eidem tunc viceeonits certificarent, mittentes eidem viceco- 


nmiti alteram partem indenturae praedicte ditto praecepto annexam, 


ut idem vicecomes eandem  certificaret dicto damino regi in cancella- 
ria ſua ad diem et locum praedictos: quod quidem praeceptum poſtea 
et ante praediflum ſextum diem Februarit, ſcilicet eodem 30 Decem- 
bris anno ſupradicto, apud burgum de Ayleſbury praedifium in dico 
commitatu Bucks, eiſdem MW. W. R. T. W. B. et R. H. adtunc et uf. 
ad et poſt returnum efuſdem brevis conſtabulariis burgi de Ayleſs 
praedicti exiſtentibus, in forma juris exequendum deliberatum 
fit, quibus quidem W. W. Gc. ratione officii ſui praedifti conſta= 
bulariorum burgi praedicti executio praecepti illius de jure adtunc et 
ibidem pertinuit : virtute cujus quidem praecepti ac vigore brevis 
praeditti iidem burgenfes burgi praedicti exiſtentes in ea parte debite 
praemoniti poſtea et ante ſextum Februarii, ſcilicet anuarii 
anno 12, Gc. apud burgum de Ayleſbury prurdictum, coram eiſdem 
V. W. Ge. conſiabulariis praedifits aflemblati fuerunt ad duos bur- 
genſes pro burgo ills eligendum, ſecundum exigentiam brevis et prac- 
cepti praedictorum, et durante aſſemblatione illa ad intentionem lam, 
et anteguam bujufmodi duo burgenfes virtute brevis et praccepti 
pratditti eletti fuerunt, ſcilicet die et anno ultimo ſupradicbis, apud 
burgum de wege praedictum in comitatu praediddo, idem Matthias 
Aſhby adtunc et ibidem exiſtens burgenſis et inbabitans burgi prat- 
dicti, et eleemoſynas ibidem aut alibi adtunc aut anten non recipiem, 
ſed debite quakficatus et intitulatus exiſtens ad ſuſfragium ſuum ad 
eligendum duos burgenſes pro burgo praedicto ſecundum” exigentiam 
brevis et praecepti praeditis dandum coram eiſdem M. W. Gc. qua- 
tuor confiabularits Burgi illius, quibus tunc et ibidem debite pertmut 
ad ſuſfragium ipſius Matbiae Aſhby de et in praemiſſis capiendum et 
allocandum, paratus fuit et obtulit ſuffragium ſuum dare pro eli- 
gendo Thomam Lee baronettum, et Simonem Mayne armigerum, 
burgenſes pro parliamento illo, virtute et fecundam exigentiam bre- 
vis ef praecepti praedictorum; ac ſuſtragium ipſius Mari biae tunc et 
ibidem de jure debuit admitti, et praedicti W. W. &c. fic cunſlalut 
larii burgi praedicti tunc et ibidem exiſlentes, tunc et ibidem requ 
ti fuerunt per ipſum Matthiam Afbby ad ſuffragium ipſſus Matthiae 
Aſpby praedicti in praemiſſis recipiendum et allocandum : iidem ta- 
men W. W. &c. adtunc et ibidem con ſtabulari burgi praedicti ext» 
fentes, praemiſſiorum non ignari, ſed machinantes et fraudulenter & 
maliticſe intendentes eundem Matthiam Aſtby in bac parte dannife 
care, et de privilegio ſuo de er in praemiſis praeditts * & 
"8: Fotanier 
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aliter fruftrare, eundem M. A.  fuffragium fuum in ta parte 
= "adtunc et ibidem 0b re et adtunc et ibidem penitus recuſas 
were ad eundem M. A. ſuffragium ſuum pro eligendo duos burgenſes 


pro burgo ills ad parliamentum pruedidtum dare permittendum, ac 
ſuffragium ipfius M. A. pro electiane illo non receperunt neque alle» 


caverunt : ac dus burgenſes de burgo illo pro parliamento praedicto 
{praedifio M. A. fie, ut Lege ee » excluſa} fine aliguo ſuffragio 
ib/ius M. A. adtunc er ibidem virtute brevis et praecepti praedittt 


elefti fuerunt ; in en erevationem praedicti privilegit ipfhnus M. A. de 


et in praemiſſis praedidtis : unde idem M. A. dicit, quod deterioratus 
eft et damnum habet ad valentiam 200 librarum, et inde producit 


ſectam, Sc. 


After a verdict for the plaintiff on not guilty pleaded, it was 
mov'd in arreſt of judgment by ſerjeant Whitacre, that this action 
was not maintainable. And for the difficulty it was ordered to 
ſtand in the paper, and was argued Trin. 1 Q. Anne by Mr. Weld 
and Mr. Mountague for the defendants, and this term judgment 
was given againſt the plaintiff, by the "_m_ of Powell, Powys, 
and Gould, juſtices, Holt chief juſtice being of opinion for the 


- 


Gould juſtice. I am of opinion, that judgment ought to be 
iven in this caſe for the defendants, and I cannot by any means 
Tera to give my judgment for the plaintiff, for there are 


no foot-ſteps to warrant ſuch an opinion, but only a ſingle caſe. 


| I am of opinion, that this action is not maintainable for theſe four 


reaſons : firſt, becauſe the defendants are judges of the thing, and 
act herein as judges : ſecondly, becauſe it is a parliamentary matter, 
with which we have nothing to do: thirdly, the plaintiff's privi- 
lege of voting is not a matter of property or profit, fo that the 
hindrance of it is merely damnum fine injuria : fourthly, it relates 
to the publick, and is a popular offence. 


As to the firſt, the King's writ conſtitutes the defendant a. judge 
in this caſe, and gives him power to allow or diſallow the plain- 
tiff's vote. For this reaſon it is, that no action lies againſt a ſheriff 
for taking inſufficient bail, becauſe he is the judge of their ſuffi- 
ciency, So is the caſe of Medcalf verſ. Hodgefon, Hutt. 120. and 


their ſufficiency is not traverſable, as 1 Lev. 86. Bentley v. Hore, 


Upon, the ſame reaſon the refolution of the court is founded in 
the caſe of Hammond v. Howell, 2 Med. 218. that no action lies 
againſt a man for what he does as a judge. 9 Hen. 6. 60. p. 9. 


2. This is a parliamentary matter, and the parliament is to 


Judge whether the plaintiff had a right of eleQing or not; ſor 
I it 
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it may be a diſpute, whether the right of election be in a ſelect 
number, or in the populace; and this is proper for the parliament 
to determine, and not for us; and if we hould take upon us to 
determine, that he has a right to vote, and the parliament be of 


opinion that he has none, an inconvenience would follow from 
See x Wilſon contrary judgments. So in 2 Ventr. 37, Onſlow's caſe, it is ad- 


125, judged, that no action lies for a double return of members to ſerve 
Wynne v. in parliament, The reſolution of the King's Bench in the caſe of 
Mia Barnardiſton v. Soame,” 2 Lev. 114. was given on this particular 
falſe return "reaſon, that there had been a determination before in parliament 
| a hu 8 in favour of the plaintiff. And Hale ſaid, we purſue the judgment 
nent. of the parliament; but the plaintiff would have been too early, if. 


he had come before ; and yet that judgment was reverſed, 


3. It is not any matter of profit, either in praęſenti or in futuro, 
To raiſe an action upon the caſe, both damage and injury muſt 
concur, as is the caſe of 19 Hen. 6. 44. cited Hob. 267. If a man 
forge a bond in another's name, no action upon the caſe lies, till 
the bond be put in ſuit againſt the party: ſo here, it may be this 
refuſal of the plaintiff's vote may be no jnjury to him, accordin 
as the parliament ſhall decide the matter; for they may adjudge, 

that he had no right to vote, whereby it will appear, the plaintiff 
was miſtaken in his opinion as to his right of election, and conſe- 
quently has ſuſtained no injury by the defendant's denying to take 
his vote. e | > 


4. It is a matter which relates to the public, and is a kind of 
popular offence, and therefore no action is given to the party; for 
by the ſame reaſon one man may bring an action, a hundred may, 
and fo actions infinite for one default; which the law will not al- 
low, as is agreed in Wilkams's caſe, 5 Co. 73. 4. and 104. b. 
HBoulton's caſe. Perhaps in this caſe after the parliament have ad- 
juc, ed the plaintiff has a right of voting, an information may lie 
againſt the ſheriff for his refuſal to receive it. So the caſe of Ford 
v. Hoskins, 2 Cro. 368. 2 Brownl. 194. Such an action as this was 
never brought before, and therefore ſhall be taken not to lie, though 

that be not a concluſive reaſon. As to the caſe of Sterling v. Turner, 
2 Lev, 50. 2Ventr. 50. where an action was brought by the plain- 
tiff, who was candidate for the place of bridge-maſter of London, 
for refuſing him a poll, and adjudged maintainable, there is a loſs 
of a profitable place.” So the caſe of Herring v. Finch, 2 Lev. 250. 
where the plaintiff brought an action on the caſe againſt the defen- 
dant, for that the plaintiff being a freeman, who had a voice in the 
election of mayor, the defendant being the preſent mayor refuſed 
to admit his voice; in that caſe the defendant is guilty of a breach 
of his faith: and in both theſe caſes the plaintiff has no other _ 
2 ; ; medy, 
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medy, either in parliament or any where elſe, as the plaintiff in our 
caſes has. So that I am of opinion, that judgment ought to be 
given for the defendant upon the merits. But upon this declaration 
the plaintiff cannot maintain any action, fer the plaintiff does not 
allege in his count, that the two burgeſſes elected were returned, 
and if they were neyer returned, there is no damage to the plaintiff. 
See 2 Palſt, 265. But I do not rely upon this fault in the de- 
clara tion. | |; | mol pang * t L 


Powys 


azainſt che defendant, 1. Becauſe the defendant as bailiff is gquaſs 

a judge, and has a diſtinguiſhing power either to receive or refuſe 
| the votes of ſuch as come to vote, and does prefide in this affair at 
the time of election: though his determination be not concluſive, 


but ſubject to the judgment of the parliament, where the plaintiff 
pult take Hinte m, | * 41, 2 


2. If the defendant miſbehave himſelf in his office by making a 
falſe or double return, an action lies againſt him for it on the late 
ſtatute, and therein all this matter of refuſing tie plaintiff's vote is 
compriſed, and all the ſpecial matter is ſcann'd in that action. 
And if you allow the plaintiff to maintain an action for this mat- 
ter, then every elector may | bring his action, and ſo the officer 
ſhall be loaded with a number of actions, that may ruin him; and 
he may follow one law - ſuit, though he may not be able to follow 
many. Theſe actions proceed from heat, I will not call it revenge; 
and it is not like ſplitting of actions, ſcilicet, of one cauſe of action 
into many, but the cauſes of action are ſeveral, and the court cannot 


unite them, but A. B. C. D. E. and a hundred more, may at this 
rate bring actions. 336-761 00115 © 3b: $2397 YO. 024003; 5111 ve 


* 


3. There is a vaſt, intricacy in determining the right of electors, 
and there is a variety, and a different manner and right of election 
in every borough almoſt, As in ſome boroughs every pot waller has 
a right to vote, in ſome, reſiants only vote, and in others the out- 
lying burgeſſes that live a hundred miles off; nay, I know Ludlow 
a borough, where all the burgeſſes daughters huſbands have a right 
to vote. But now all this matter is compriſed in an action againſt 
the officer for a falſe return. But it is objected, that by the (laws 
of England every one who ſuffers àa wrong has a remedyy and here 
is a privilege loſt, and ſhall not the plaintiff have a remedy? To 
that I anſwer, firſt, it is not an injury, properly ſpeaking ; it is not 
damnum, for the plaintiff docs not loſe his privilege by this refaſal, 
for rhen the matter. comes before ths committee of elections, the 
plaintiff's vote will be allowed as a good vote : and ſo in an 
ation upon the caſe by one of the candidates for à falſe return, this 


„ tender 


n juſtice. I am of the ſame opinion, that vo 2a ion lies 
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tender of his vote by the plaintiff ſhall be allowed as much as if it 
had been given aQually and received. And if this refuſal of the 
plaintiff's vote be an injury, it is of ſo ſmall and little conſideration 
in the law, that no action will lie for it; it is one of thoſe thi 
within the maxim, de minimis non curat lex. In the caſe of Ford 
v. Hoſkins, 2 Cro. 368. Mo. 833. 2 Bullir. 336. 1 Roll. Rep. 125, 
where an action is brought againſt the lord of a copy hold manor, 
for refuſing to accept one named as ſucceſſor for life by the pre- 
ceeding tenant for life, according to the cuſtom, there the plaintiff 
ſuffers an injury, and yet it is adjudged, that no action lies; The 
late ſtatute 7 & 8 Will, 3. gives an action againſt the officer for a 
misfeaſance to the party grieved, i. e. to the candidate, who is to 
give his vote; ſo that by the judgment of the parliament he can- 
not have any action. Before the ſtatute of 23 Heu. 6. no action 
lay for the candidate, who was the party aggrieved, againſt the of- 
ficer, for a falſe return, becauſe it related to parliamentary matters, 
as is adjudged 3 Lev. 29, 30. Onſiom v. Rapley, and yet he had an 
iajury; and till the 7 & 8 Will. 3. no action lay for the candidate 
againſt the officer for a double return, as is adjudged in the ſame 
caſe, 3 Lev. 29. 2 Ventr. 37. and yet he ſuffered an injury thereby; 
. @ fartiori no action ſhall lie for the plaintiff in this caſe. 32 


4. This action is not maintainable for another reaſon, which 1 
think is a weighty one, vi. this action is primae 1mprefſionts ;' never 
the like action was brought before, and therefore as Littleton uſes 
it to prove that no action lay on the ſtatute of Merton, i parentes 
conquerantur, ſ. 108. for if it had lain, it would have ſometimes been 
put in uſe: ſo here. So in the caſe of lord Say and Seals u. Stephens, 
Cro. 142. for the law is not apt to catch at actions. It is a 

by the conſent of all ages, that no action lay at common law againſt 
the officer for a double return; and yet in one year, v2, 1041. 
there were no leſs than ſeventy double returns, and yet they made 
no act to help it, though the parliament could not be miſconuſant 
of the matter, ; Wen | 


5. Another reaſon againſt the action is, that the determination 
of this matter is particularly reſerved to the parliament, as a matter 
properly conuſable by them, and to them it belongs to determine 
the fundamental rights of theit houſe, and of the conftituent parts 
of it, the members; and the courts of WYefminſter ſhall not tell 
them. who ſhall fit there, Beſides, we are not acquainted with the 
learning of elections, and there is a particular cunning in it not 
known to us, nor do we go by the ſame rules, and they often de- 
termine contrary to our opinion without doors, The late ſtatute, 
which enacts, that the laſt determination of the houſe as to the 
right of election ſhall be a rule to the judges in the trial of apy cavſe, 
” a ; 18 


| 
| 
| 
, 
0 
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dent: and the caſe of Herring and Finch, 2 Lev. 2 50. though as 
e : ; 
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is a declaration of their power, and the paths the jodges are to walk 
in are chalked out to them, ſo that they are not left to uſe their 


own judgment; but the determination of the houſe is to be the rule 


of law to us, and we are not to examine beyond that. Suppoſe 
in this action we ſhould adjudge one way, and after in parliament 
it ſhould be determined another way; or ſuppoſe a judge of ni#f 


prius, before whom the cauſe comes to be tried, ſhould ſay, I am 


not bound by the rule of the laſt determination in parliament in 
this action, for this is another ſort oFaCtion, not within the mean- 


iog of the ſtatute ; theſe things would be of ill conſequence. i | 


6. Another reaſon againſt this action is, that if we ſhoold allow 
this action to lie for the plaintiff, a fortiori we muſt allow an action 
to be maintainable for the candidates againſt the defendant for the 
ſame refuſal ; for the candidates have both damnum et injuriam, and 
are the parties aggrieved ; and if we ſhould allow that, we (hall 
multiply actions upon the officers at the ſuit of the candidates, and 
every particular elector too; ſo that men will be thereby deterred 
from venturing to act in ſuch offices, when the acting there in be- 
comes ſo perilous to them and their families, I will not inſiſt upon 
the exceptions to the declaration, but give my opinion upon the 
merits. I think there is a ſufficient allegation in the count of the 
return of the election, eſpecially after a verdict. Nor ſhall I inſiſt, 
that it does not appear in the declaration, how near the party was 
to be choſen ; nor that this action is brought merely for a poſſibi- 
lity, for this is an action for a perſonal injury, and the plaintiff 
might. give his vote for which he pleaſed, either the candidate that 
had fewer or more voices, or he might give his vote for one who 
had no other burgeſs's voice but the plaintiff's own ; for the plain- 
tiff in thoſe caſes is deprived as much of his privilege, as if the 
perſon for whom he voted was neareſt to be choſen; _ But it has 


been objected, that the defendant ſhould not have abſolutely re- 


fuſed to receive the plaintiff's vote, but ſhould have reſerved it for 
a ſcrutiny, and ſhould have admitted it de bene eſe, To that 1 
anſwer, he might indeed have done ſo, but he was not obliged to 


do it, for the officer ſuppoſed to know every man's right and 
pretence of election, and commonly the weaker party are for bring- 


ing in new votes, and devifing new contrivances; but the officer 
ought to difallow them at firſt, and not to give ſo much counte- 
nance to ſuch a practice, as to reſerve it for a ſcrutiny. As here in 
Weltminfter-ball, when a matter of law comes before us, if it be 
a clear caſe, we may give judgment in it on the firſt argument, 
and it will be a good judgment, although it be uſual to hear ſeveral 
arguments. The objeckion of weight is the reſolution between 
Strrling and Turner, 2 Lev. 50. Hale (aid it was a good prece- 


to 
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to that caſe it was not adjudged upon the matter of law, but went 
off upon a point of evidence; yet I will admit the action to lie for 
the plaintiff in thoſe caſes, ' but they do not at all relate to the par- 

liament, but are matters of cuſtom merely relating to the govern- 
ment of the city, and are properly determinable at common law. 
And although it may be ſaid, that this caſe alſo relates to the govern- 
ment of the town, ſo does a public nuſance in a highway ; but if 
a particular perſon receive an injury, he may have his action; but 
that does not relate to the pagliament as this matter does, and the 
whole caſe here turns upon that, v/2. its being a parliamentary 
matter, If we ſhould admit this action to lie, we ſhall have work 
enough in Weftminfter-hall brought in by a fide wind; nay, fo 
much, that we ſhall even be glad to petition the parliament to take 
this power away from us, , Beſides, the judgment here. cannot be 
called properly a determination, it will only be a litigation ; for 
our judgment cannot be cited as an authority in parliament, nor 
will the parliament mind it, or be bound up by it, tor they them- 
ſelves are not bound even by their own determination, but may 
determine contrary to it, though that be a rule upon the courts of 
Weſlminſ/er. But it has been objected, that this is no determination 
of the election in this judgment, but only of a particular injury. 
To that I anſwer, it will be in conſequence of a determination of the 
election; for if the plaintiff had a right to vote, then this action 
is maintainable; if he has no right, then he can have no action; 
and by conſequence twehty others may have a right to vote, and 
the election may turn upon this ſingle vote; and his right of voting 
is as much parliamentary as the Whole election, and may as much 
intangle the caſe. It is faid in Onfow's caſe, 2 Ventr. 35. that the 
courts at Weſtminſter muſt; not inlarge their juriſdiction in theſe 
matters, farther than the ſtatute gives them; and indeed it is a hap- 
pineſs to us, that we are ſo far diſengaged from the heats, which 
attend elections. Our buſineſs is to determine of meum and tuum, 
where the heats do not run ſo high, as in things belonging to the 
legiſlature : therefore this being an unprecedented caſe, I ſhall con- 


: * 


clude. with a ſaying of my lord Cole, 2 Bulſt. 338. Omnis innovatio 


flus novitate perturbat quam utilitate prodeſt. 


Powell juſtice. I am of the ſame opinion, that judgment ought 
to be arreſted, As to the novelty of this action, I think it no ar- 
gument againſt the action; for there have been actions on the caſe 
brought, that had never been brought before, but had their begin- 
ning of late years, and we muſt judge upon the ſme reaſon as others 
caſes have been determined by. I do not agree awith my brother 
upon their firſt reaſon, that the defendant is a jud ge. I do not un- 
derſtand what my brother Powys means. by ſaying, he is quoi a 
judge; ſurely he muſt be a judge or no judge. The bailiff is on a 
Judge, 


— 1 ˙ . he 
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judge, but only an officer, or miniſter to execute the precept. But 
] agree with them in their other reaſons to give judgment againſt 
the plaintiff, and chiefly becauſe in this action there does not appear 
ſuch an injury or damage as is neceſſary to maintain an action on 
the caſe. An injury muſt have relation to ſome privilege the party 
has. The caſe of Turner and Sterling, 2 Lev. 50. is adjudged up- 
on a particular reaſon ; for the defendant by aeg him the poll. 
deprived him of the means of knowing whether he had a right or 
not. If ceſtuy que uſe deſires the feoffees to make a feoffment over 
to another, and they refuſe, no action upon the caſe lies againſt 
them for this refuſal. And in the caſe of lord againſt Hoſems, 
2 Bulſtr. 337. 2 Cro. 368. is is reſolved, that no action lies for the 
nominee againſt the lord, for refuſing to keep a court, and to ad- 
mit him; yet that is a hard caſe, for the party is thereby-depriv'd 
of the means of coming to his right. 
the caſe of Sterling againſt Turner ; for the party hath a known re- 
medy in Chancery, to compel the lord — 
him, but the other hath no remedy againſt the mayor but an action. 
Here is no injury to the plaintiff, for though he was alleged in his 
declaration, that he had a right to vote, and was hindered of it by 
the defendant, yet that does not give him a right, unleſs the find- 
ing thereof by the jury do confer ſuch right ; but that cannot be ſo, 
for the jury cannot judge of this right in the firſt inſtance, becauſe 
it is a right properly determinable in parliament. The parliament _ 
have a peculiar right to examine the due election of their members, 
which is to determine whether they are elected by proper electors, 
ſuch as have a right to ele& ; for the right of voting is the great 
difficulty in the determination of the due election, and belongs to 
the parliament to decide. But it is objected, admitting the plaintiff 
had a right to vote, and was deprived of it, ſhall he have no re- 
medy? To that I anſwer, he ſhall have a remedy in proper time, 
but Be here comes too ſoon, he ſhall have a remedy by 
action after the parliament have determined that he had a right, but 
not before. This is not ſuch a right, the deprivation whereof will 
make an injury, till it be determined in parliament. But the plain- 
tiff has a proper remedy by petition to the parliament ſetting forth 
his caſe, and after the parliament have adjudg'd that he had a right 
of voting, he ſhall have an action at law to recover damages, when ' 
his right is ſo fixed and ſettled. The opinion of my lord Hobart 
in the caſe of Sir Villiam Elvis and the archbiſhop of Tork, Hob. 
317, 318. and the reaſon of, that opinion comes very near to the 
preſent caſe, That if the church be litigious, and two clerks be 
preſented to the ordinary, and he award a ju 


re 2 to in- 
quire which patron has the right, and the inqueſt find ſor one, and 
yet the ordinary receive the clerk of the other, contrary to the find- 


ing of the jury, in that caſe if the other patron bring his quare in- 
Fff ' peait 


But that caſe differs from 


old a court, and admit 
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pedit againſt the uſurper and his incumbent, not naming the biſhop, 
and proves his title, he may afterwards have an action upon the caſe 
againſt the ordinary, for that wilful wrong delay and trouble, that 
he hath put him to; and he ſhall recover coſts and damages, not 
in reſpect of the value of the church (for there are no damages for 
that by the common law, but by Yep, 2.) but for the other re- 
ſpects before mentioned. But if he name the ordinary in the guare 
impedit, he can have no other action of the caſe ; neither ſhall he 
have ſuch action upon the caſe before he hath tried his title in 


a proper action, and againſt the proper 
os though the patron's right, 


rties. So that in that 
eing found by the jury on the 


jure patronatus, is in ſome meaſure determined, yet he ſhall not 
maintain an action upon the caſe againſt the ordinary, but he muſt 
firſt prove his title in a proper manner by a quare impedit, and 
thereby prove the ordinary a diſturber; and after that he may bring 
his action on the caſe againſt the ordinary for his damages, Where 
the party has no poſſibility of ſettling his right, as in thecaſe of Ster- 
4ng and Turner, there he ſhall maintain his action for the diſturb- 


ance before his right be ſettled ; but where he has a pro 


per method, 


as in our caſe, he ſhall not maintain an action till his right be deter- 
mined ; and the reaſon of this difference ĩs very ſtrong, 8 of the 
inconveniencies of contrary determinations upon the ſeveral actions, 
or of the different judgments by the houſe of commons, and the 
judges at common law: for the houſe may be of opinion that the 
plaintiff has a right to vote, and yet the judges may be of opinion 
upon the action that he hath none, and give judgment againſt him, 
and then though he has a right he will have no remedy ; et e con- 
vcrſo. But this difference of opinions will be prevented by ſuch a 
previous application to the houſe before any action brought. Be- 
ſides in this caſe, here is not a damage upon which this action is 
maintainable; for to maintain an action _ the caſe, there muſt 
be either a real damage, or a poſſibility of a real damage, and not 
Caſe for poſi- merely a damage in opinion or conſequence of law. For a poſſibi- 
bility of da- ity of a damage, as an action upon the caſe lies for the owner of 
an antient market, for erecting a new market near his; and 
yet perhaps the cattle that come to the old market might not 
be ſold, and ſo no toll due, and conſequently no real damage, 


but there is a poſſibility of a damage. 
no poſſibility of a damage. 


But in our caſe there is 
It is laid in the declaration, that the 


defendant obſtructed him from giving his vote; but that is too gene- 
ral, without ſnewing the manner how he obſtructed him, as that 
the defendant kept him out of the uſual place, where the votes are 
taken. The plaintiff ſhews no damage in his count, and the verdict 
will not ſupply it, for the plaintiff ought always to allege a damage; 
as in an action upon the caſe brought againſt the leflee by him in 


the reverſion, for refuſing to permit him to enter to view 


waſte, it 


would 
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would not be fufficient to aHege thus generally, that the defendant 
obſtructed him, Cc. It is laid here, that the defendants ipſum 
the plaintiff ad Juſfragrun ſuum dare obſiruxerunt, et penitus recuſa- 
verunt, I do not know what that means in this caſe. Indeed it is 
a ſufficient deſcription of a diſſeiſin of a rent ſeck, but if the plain- 
tiff gives his vote for a candidate, that is as effectual as if the officer 
writ it down, for it is his vote by the giving of it, and the officer 
cannot hinder him of it, and on a poll it will be a good vote, and 
muſt be allow'd, and ſo there is no wrong done to the plaintiff; 
for his vote was a good vote notwithſtanding what the defendant 
did. Beſides the plaintiff can make no profit of his vote; and it 
is like the caſe of a quare impedit, in which the plaintiff at com- 
mon law recovered no damages, becauſe he ought not to fell the 
preſentation, and fo could make no profit of it. So here, for it 


would be criminal for the plaintiff to fell his vote. Perhaps the 


putting the plaintiff to trouble and charge, to maintain and vindicate 
his right of voting, might be ſufficient damage to maintain an ac- 
tion on the caſe; but as our caſe is, I cannot ſee that the plaintiff 
has received any damage. Great inconveniencies do attend the al- 
lowance of this action, as my brothers have ſaid; as that it will 
occaſion multiplicity of actions, and for that reaſon it is, that the 
law gives no action to a private perſon for a publick nuſance, for 
there is a remedy by indictment to redreſs it. $0 here the plaintiff 
has a remedy in parliament. As to the caſe of Wyſtbury againſt 


Powell, Co. Li. 50. a. where the inhabitants of Southwark had a 


watering place for their cattle by cuſtom, which was ſtopped up; 
there any inhabitant might have an action, becauſe there was no 
other remedy by preſentment or the like : but if it had been a nu- 
ſance preſentable, no action would have lain. So in the caſe of 
Sterling and Turner, the party had no other remedy. So in the 
caſe of Herring and Finch, which is a ſtrong caſe; and I do not 
know whether an action will lie in that caſe, for refuſing to admit 
his voice to the election of a mayor; but there the plaintiff has no 
other remedy, nor other way to ſettle his right. If we ſhould ad- 
judge, that this action lies, it will be dangerous to execute any of- 
fice of this nature, and will deter men from undertaking public of- 
fices, which will be a thing of ill conſequence, 'I am of opinion 
upon the whole matter, that after a determination in the parlia- 
ment for the plaintiff's right, the trouble and charge of vindicating 
it will maintain an action, but in this caſe no action lies, and there- 
fore the judgment ought to be arreſted. | 


Holt chief juſtice. The ſingle ion in this caſe is, Whether, 
if a free burgeſs of a eor ration, who has an undoubted right to 
give his vote in the election of a burgeſs to ſerve in 1 * 

refuſed 


8 
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refuſed and binder d to give it by the officer, if an action on the 
caſe will lie againſt ſuch officer. 3 


I am of opinion that judgment ought to be given in this caſe for 
the plaintiff, . My brothers differ from me in opinion, and they all 
differ from one another in the reaſons of their opinion; but not- 
withſtanding their opinion, I think the plaintiff ought to recover, 
and that this action is well maintainable, and ought to lie, I will 


_ conſider their reaſons. My brother Gould thinks no action will lie 


againſt the defendant, becauſe, as he ſays, he is a judge ; my bro- 
ther Powys indeed ſays, he is no judge, but gugſi a judge; but my 
brother Powell is of opinion, that the defendant neither is a judge, 
nor any thing like a judge, and that is true; for the defendant is 
only an officer to execute the precept, 7. e. only to give notice to 
the electors of the time and place of election, and to aſſemble them 
together in order to elect, and upon the concluſion to caſt up the 
poll, and declare which candidate has the majority. 


But to-proceed, I will do theſe two things : Firſt, I will main- 
tain that the plaintiff has a right and privilege to give his vote: 
Secondly, in conſequence thereof, that if he be hinder'd in the enjoy- 
ment or exerciſe of that right, the law gives him an action againſt 


the diſturber, and that this is the proper action given by the law, 


I did not at firſt think it would be any difficulty, to prove that 
the plaintiff has a right to vote, nor neceſſary to maintain it, but 
from what my brothers have ſaid in their agreements I find it will 
be neceſſary to prove it.. It is not to be doubted, but that the. 
Commons of England have a great and conſiderable right in the 
government, and a ſhare in the legiſlative, without whom no law 
paſſes ; but becauſe of their vaſt numbers this right is not exerciſe · 
able by them in their proper perſons, and therefore by the conſti- 
tution of England, it has been directed, that it ſhould be exerciſed 
by repreſentatives, choſen by and out of themſelves, who have the 
whole right of all the Commons of England veſted in them: and 
this repreſentation is exercis'd in three different qualities, either as 
knights of ſhires, citizens of cities, or burgeſſes of boroughs ; and 
theſe are the perſons qualified to repreſent all the Commons of Eng- 
land. The election of knights belongs to the freeholders of the 
counties, and it is an original right veited in and inſeparable from 
the freehold, and can no more be ſever'd from their freehold, than 


Any 2 the freehold itſelf can be taken away. Before the ſtatute of 8 Hen. 
er intitied to A 


vote at clecli. 6. c. 7+ any man that had a ee d, though never ſo ſmall, had 
ans. 


a right of voting, but by that ſtatyte the right of election is con- 


fin'd to ſuch perſons as have lands or tenements to the yearly value 
RS 8 
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of forty ſhillings at leaſt, becauſe, as the ſtatute ſays, of the tumults 
and diſorders which happened at elections, by the exceſſive and out- 


ragious number of electors; but ſtill the right of election is as an 
original right, incident to, and inſeparably from the freehold. As 
for citizens and burgeſſes, they depend on the ſame right as the 
knights of ſhires, and differ only as to the tenure, but the right and 
manner of their election is on the ſame foundation. Now bor 


ſon of their burgerſhip; or, ſecondly, by reaſon of their being 
members of the corporation, Littleton, in his chapter of tenure in 
burgage 162. C. L. 108. 6. 109. ſays, Tenure in burgage is, where 
an ancient borough is, of the which the King is lord, of whom 
the tenants hold by certain rent, and it is but a tenure in ſocage : 


and Seck. 164. he ſays, and it is to wit, that the ancient towns. 


called boroughs be the moſt ancient towns that be within England, 
and are called boroughs, becauſe of them come the burgeſſes to par- 
liament. So that the tenure of burgage is from the antiquity, and 
their tenure in ſocage is the reaſon of their eſtate, and the right 
of election is annexed to their eſtate, So that it is part of the 
conſtitution of England, that theſe boroughs ſhall elect mem- 
bers to ſerve in parliament, whether they be boroughs corporate or 
not corporate; and in that caſe the right of election is a privilege 
annexed to the burgage land, and is, as I may properly call it, a 
real privilege. But the ſecond ſort is, where a corporation is cre- 
ated by charter, or by preſcription, and the members of the cor- 
poration as ſuch chuſe butgeſſes to ſerve in parliament, The firſt 
ſart have a right of chuſing burgeſſes as a real right, but here in 

this laſt caſe it is a perſonal right, and not a real one, and is exer- 

ciſed in ſuch manner as the charter or cuſtom preſcribes; and the 

inheritance of this right, or the right of election 3:(elf, is in the 

whole body politic, but the exerciſe and enjoyment of this ght is in 


oughs Boroogh 
are of two ſorts; firſt, where the electors give their voices by rea- W lord. 


the particular members. And when this right of election is granted Grant to 
within time of memory, it is a franchiſe that can be given only to — 
a corporation, as is reſolved by all the judges againſt my lord Ho- in parliament 
bart, in the caſe of Dungannon in Ireland, 12 Co. 120, 121. That can be only | 
if the King grant to the inhabitants of Mington, to be a free bo. n <a 


rough, and that the burgeſſes of the ſame town may elect two bur- _ | 


* geſſes to ſerve in parliament, that ſuch a grant of ſuch privilege to 

burgeſſes not incorporated is void, for the inhabitants have not ca- 
pacity to take an inheritance, See Hob. 15. The principal caſe 
there was, the King conſtituted the town of Dungannon to be a 
free borough, and that the inhabitants thereof ſhall be a body poli- 
tic and corporate, conſiſting of one provoſt, twelve free burgeſſes, 
and commonalty ; and in the ſame name may ſue and be ſued; et 
quod 1p/i praefati praepoſti et liberi burgenſes burgi praedifti et ſucceſ- 
fores ſui in perpetuum babeant plenam poteſlatem et autboritatem eli- 
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gendi, mittendi, et retornandi duos diſcretos et idoneos viros ad infer- 
viendum et attendendum in quolibet parliamenlo, in dico regno noftro: 
Hiberniae in poſterum tenendo, and fo proceeds to give them power 
to treat, and give voice in parliament, as other burgeſſes of any 
other ancient borough, either in Ireland or England, have uſed to do. 
And upon this grant it was adjudged, by all the judges of England, 
that this power to elect burgeſſes is an inheritance of which the pro- 
voſt and burgeſſes were not capable, for that it ought to be veſted: 
in the intire corporation, vig. provoſt, burgeſſes, and commonalty, 
and that therefore the law. in this caſe did veſt that privilege in the 
whole corporation in point of intereſt, though the execution of it 
was committed to ſome perſons, members of the ſame corporation. 
12 Co. 120, 121, Hob. 14, 15. As to the manner of election, 
every borough ſubſiſts on its own foundation, and where this privi- 
lege of election is uſed by particular perſons, it is a particular right 
veſted in every particular man; for if we conſider the matter, 
it will appear, that the particular members and eleQtors, their 
perſons, their eſtates, and their liberties, are concerned in the laws 
that are made, and they are repreſented as particular perſons, and 
not guatenus a body politic; therefore, when their particular rights 
and properties are to be bound (which are much more valuable per- 
haps than thoſe of the corporation) by the act of the repreſentative, 
he ought to repreſent the private perſons. And this is evident from 
all the writs, which were anciently iſſued for levying the wages of 
the knights and burgeſſes that ſerved in parliament, As 46 Ed. 3. 
Manner of le- Rot. Parl. memb. 4. in dorſo. For when wages were paid to the 
3 members, they were not aſſeſſed upon the corporation, but upon 
&c, the commonalty as private perſons, as the writ ſhews, which in- 
deed is directed to the ſheriff, or to the mayor, Cc. yet the com- 
mand is, quod de communitate comitatus, civitatis, vel burgi, babere 
faciat militibus, civibus, aut burgenſibus, 10 1. pro expenſis ſuis. © But 
now, if the corporation were only to be repreſented, and not the 
particular members of it, then the corporation only ought to be at. 
the charge; but it is plain that the particular members are at the 
charge. And this is no new thing, but agreeable to reaſon and the 
rules of law, that a franchiſe ſhould be veſted in the corporation 
aggregate, and yet the benefit of it to redound to the particular 
members, and to be enjoyed by them in their private capacity. 
As is the caſe of aller and Hanger, Mo. 832, 833. where the 
King granted to the mayor and citizens of London, quod nulla pri- 
ſagia fint ſaluta de vinis civium et liberorum bomi num de London, 
Cc. And there it was reſolved, that although the grant be to tbe 
corporation, yet it ſhould not enute to the body politic of the city, 
but to the particular perſons of the corporation, who ſhould. have 
the fruit and execution of the. grant for their private wines, and it 
ſhould not extend to the wines belonging to the body politic 1 8 
=. 0 


WP = 
— 


— ” 
- 
» * 


1 8 * . tl at. 893 


2 ** — r 8 


Trin. Term 2 Annae reginae. 


— 


ſo is the conſtant experience at this day. 80 in the caſe of Mellor * 


verſ. Spateman, 1 Sat#id. 343. where the corporation of Der 


by 
claim common by preſcription, and though the inheritance of the 


common be in the body politic, yet the particular members enjoy 
the fruit and benefit of it, and put in their own cattle to feed on the 
common, and not the cattle belonging to the corporation; but 
that is not indeed our caſe. But from hence it appears that every 
man, that is to give his vote on the election of members to ſerve 
in parliament, has a ſeveral and particular right in his private ca- 
pacity, as a citizen or burgeſs. And ſurely it cannot be ſaid, that 
this is ſo inconſiderable a right, as to apply that maxim to it, de 
mini mis non curat lex, A right that a man has to give his vote at 
the election of a perſon to repreſent him in parliament, there to 
concur to the making of laws, which are to bind his liberty and 
property, is a moſt tranſcendant thing, and of an high nature, and 
the law takes notice of it as ſuch in divers ſtatutes : as in the ſta- 


tute of 34 & 35 Hen. 8. c. 13, intitled an act for making of 


knights and burgeſſes within the county and city of Cheſter ; where 
in the preamble it is ſaid, that whereas the ſaid county palatine of 
Cheſter is and hath been always hitherto exempt, excluded, and 
ſeparated out, and from the King's court, by reaſon whereof the 


ſaid inhabitants have hitherto ſuſtained manifold diſheriſons, loſſes, 


and damages, as well -in their lands, goods; and bodies, as in the 
good, civil, and politic governance, and maintenance of the com- 
monwealth of their ſaid county, &c. So that the opinion of the 
parliament is, that the want of this privilege occaſions great loſs 
and damage. And the ſame farther appears from the 25 Car. 2. 
c. 9. an act to enable the county palatine of Durham to ſend 
knights and burgeſſes to ſerve in parliament, which recites, where- 
as the inhabitants of the county palatine of Durbam have not 
hitherto had the liberty and privilege of electing and ſending any 
knights and burgeſſes to the high court of parliament, &c. The 
right of voting at the election of burgeſſes is a thing of the higheſt 
importance, and fo great a privilege, that it is a great injury to de- 


prive the plaintiff of it. Theſe reaſons have ſatisfied me as to the 


fiſt point, 


2. If the plaintiff has a right, he muſt of neceſſity have a 
means to vindicate and maintain it, and- a remedy if he is in- 
jured in the exerciſe or enjoyment of it; and indeed it is a vain 
thing to imagine a right without a remedy ; for want of right and 
want of remedy are reciprocal. As if a purchaſer of an advowſon 
in fee-fimple, before any preſentment, ſuffer an uſurpation, and 
fix months to paſs, without bringing his quare impedit, he has loſt 
his right to the advowſon, becauſe he has loſt his quare impedit, 
which was his only remedy ; for he could not maintain a writ of 


right 
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right of advowſon; and though he afterwards uſorp and die, 1 


the advowſon deſcend to his heir, yet the heir cannot be remitted, 


but the advowſon is loſt for ever without recovery. 6 Go, $0. 
Where a man has but one remedy to come at his right, if be 
loſes that he loſes his right. It would look very ſtrange, when 
the commons of England are ſo fond of their right of ſeading te- 
preſentatives to parliament, that it ſhould be in the power of a 
ſheriff, or other officer, to deprive them of that right, and yet 
that they ſhould have no remedy; it is a thing to be admired at 
by all mankind. Suppoſing then that the plaintiff had a right of 


voting, and ſo it appears on the record, and the defendant has ex- 


cluded him from it, no body can ſay, that the defendant has done 
well; then he muſt have done ill, for he has deprived the plaintiff 
of his right; ſo that the plaintiff having a right to vote, and the 
defendant having hindered him of it, it is an injury to the-plaintiff, 
Where a new act of parliament is made for the benefit of the 
ſubjeR, if a man be hindered from the enjoyment of it, he ſhall 
have an action againſt ſuch a perſon who ſo obſtructed him. How 
elſe comes an action to be maintainable by the party on the ſta- 
tute of 2 Ric. 2, de ſcandalis magnatum, 1a Co. 134. but in con- 
ſequence of law? For the. ſtatute was made for the preſervation 
of the publick peace, and that is the reaſon that no writ of error 
lies in the Exchequer chamber by farce of the ſtatute of 27 Elia. 
in a judgment in the King's Bench on an action de /candalis, for 
it is not included within the words of the ſtatute ; for though the 
ſtatute ſays, ſuch writ ſhall lie upon judgments in actions on the 


. Caſe, yet it does not extend to that aRion, although it be an ac» 


tion on the cafe, becauſe it is an action of a far higher degree, 
being founded ſpecially upon a ſtatute, 1 Cro. 142. If then when 
a ſtatute gives a right, the party ſhall have an action for the in- 
fringetnent of it, is it not as forcible when a man has his right by 
the common law? This right of voting is a right in the plaintiff 
by the common law, and conſequently he ſhall maintain an action 
for the obſtruction of it. But there wants not a ſtatute too in 
this caſe, for by Feſt, 1. c. 5. it is enacted, that foraſmuch as 
elections ought to be free, the King forbids, upon grievous forfci- 
ture, that any great man, or other, by power of arms, or by ma- 
lice or menaces, - ſhall - diſturb to make free election. 2 inſt. 168, 
169. And this ſtatute, as my lord Coke obſerves, is only an in- 
forcement of the common law ; and if the parliament-thought the 
freedom of elections to be a matter of that conſequence, as to give 
their ſanction to it, and to enact that they ſhould be free ; it is 4 
violation of that ſtatute, to diſturb the plaintiff in this caſe in giving 
his vote at an election, and conſequently ationable, + © 
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And J am of opinion, that this action on the caſe is a proper 
action. My brother Powell indeed thinks, that an action upon 
the caſe is not maintainable, becauſe here is no hurt or damage to 
the plaintiff ; but ſurely every injury imports a damage, though it 
does not coſt the party one farthing, and it is impoſſible to prove 
the contrary; for a damage is not merely pecuniary, but an infor 
imports a damage, when a man is hereby hindered of his right. 
As in an action for ſlanderous words, though a man does not loſe 
a penny by reaſon of the ſpeaking them, yet he ſhall have an ac- 
tion. So if a man gives another a cuff on the, ear though it coſt 
him nothing, no not ſo much as a little diachylon, yet he ſhall 
have his action, for it is a perſonal injury. So a man ſhall have 
an action againſt another for riding over his ground, though it do 
him no damage; for it is an invaſion of his property, and the 
other has no right to come there. And in theſe caſes the action 
is brought vi ef armis. But for invaſion of another's franchiſe, 
treſpaſs vie ef armis does not lie, but an an action of treſpaſs og, the 
caſe ; as where a man has retorna brevium, he (hall have an action 
apainſt any one who enters and invades his franchiſe, though he 
loſe nothing by it. So here in the principal caſe, the plaintiff is 
obſtructed of fs right, and ſhall therefore have his action. And 
it is no objection to ſay, that it will occaſion multiplicity of ac- 
tions; for if men will multiply injuries, actions muſt be multiplied 
too ; for every man that is 1njured ought to have his recompence. 
Suppoſe the defendant had beat forty or fifty men, the damage 
done to each one is peculiar to himſelf, and he ſhall have his 
action. So if many perſons receive a private injury by a publick 
nuſance, every one ſhall have his action, as is agreed in Williams's 
caſe, 5 Co. 73. a. and Weſtbury and Powell Co. Li. 56. a. Indeed _ 
where many men are offended by one particular act, there they 
muſt 2 by way of indictment, and not to action; for in that 
caſe the law will not multiply actions. But it is otherwiſe, when 
one man only is offended by that act, he ſhall have his action; as 
if a man dig a pit in a common, every commoner ſhall have an 
action on the caſe, per quod communiam ſuam in tam amplo modo 
babere non potuit ; tor every commoner has a ſeveral right. But 
it would be otherwiſe if a man dig a pit in a highway, every paſ” 
ſenger ſhall not bring his action, but the party ſhall be puniſhed 
by indiftment ; becauſe the injury is general and common to all 
that paſs. But when the injury 1s particular and peculiar to every 
man, each man ſhall have his action. In the cafe of Turner a- 
gainſt —— the plaintiff was not elected, he could not give in 
evidence the loſs of his place as a damage, for he was never in it; 
but the gil of the action is, that the plaintiff having a right to 
for the place, and it N difficult to determine who 8 
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te majority, he had therefore a right to demand a poll, and the 
defendant by denying it was liable to an action. If publick officer 
Will infringe mens rights, they apght to pay greater damages than 

ther men, to deter and hinder other officers from the ile of. 
ences. So the caſe of Hunt and Dowman. 2 Cro. 478, where an 
ation on the cafe is bropght by him in reyerſion againſt leſſee for 
years, for refuling to let him enter into the houſe, to fee whether 
any waſte was committed. In that caſe the action is not founded 
on the damage, for it did not appear that any waſte was done, but 
becauſe Bo plaintiff was hindred in the enjoyment of his right, 
and ſurely no other reaſon for the action can be ſuppoſed. 


But in the principal caſe my brothers ſay, we cannot judge of 
70 matter, becauſe it is a parliamentary thing. Ol by all means 
be yery tender of that. Beſides it is intricate, and there may be 
contrariety of opinions. But this matter can never come in que» 
ſtion in parliament ; for it is agreed that the perſons for whom the 
plaintiff voted were elected; ſo that the action is brought for being 
deprived of his vote: and if it were carried for the other candi- 
dates againſt whom he voted, his damage would be leſs. To al- 
low this a&ion will make publick officers more careful to obſerve 
the conſtitution of cities and boroughs, and not to be ſo partial as 
they commonly are in all elections, which is indeed a great and 
growing miſchief, and tends to the prejudice of the peace of the 
\ nation. But they ſay, that this is a matter out of our juriſdiction, 
and we ought not to inlarge it. I agree we ought not to incroach 
or inlarge our juriſdiction; by ſo doing we uſurp, both on the 
right of the Queen and the people: but ſure we may determine 
on a charter granted by: the: King, or on a, matter of cuſtom or 
preſcription, when it comes before us, without incroaching on the 
parliament. ' And if it be a matter within our juriſdiction, we are 
| hay by our oaths to judge of it. This is a matter of property 
determinable before us. Was ever ſuch a petition heard of in par- 
liament, as that a man was hindred of giving his vote, and pray- 
ing them to give him remedy.? The parliament undoubtedly would 
ſay, take your Ne at law, It is not like the caſe of determin- 
ing the right of election between the candidates. 


My brother Powell ſays, that the plaintiff's: right of voting 
ought firſt. to have been determined in parliament, and to that 
purpoſe cites the opinion of my lord Hobart 318. that the patron 
may bring his action upon the caſe againſt the ordinary, after a 
judgment for him in a guare impedit, but not before. It is indeed 
a fige opinion, but I do not know whether it will bear debating, 
and how it will prove, when it comes, to be handled, For at 
common law the patron had no, remedy for damages 1 = 
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diſturber, but the ſtatute gives him damages; but if he will not 
make the biſhop a party to the ſuit, he has loſt his remedy which 
the ſtatute gives him, But in our caſe the plaintiff has no oppot- | 
tunity to have remedy elſewhere. By brother Powys has cited, 
the opinion of Littleton on the ſtatute of Merten that no action 
lay upon the words, /i parentes conguerantur, becauſe none had 
ever been brought, yet he cannot depend upon it. Indeed that is 
an argument, when it is founded upon reaſon, but it is none, 
when it is againſt reaſon. But I will conſider the opinion. Some 
ueſtion had aroſe on the penning of that ſtatute on thoſe words, 
f parentes conquerantur, Sc. what was the meaning of theth, 
whether they meant a complaint in a court in a judicial manner. 
But it is plain the word conzuerantur, means only /i parektes la- 
mententur, that is only a complaint in pais, and not in a court; for 
the guardian in ſocage ſhall enter in that caſe, and ſhall have 
a ſpecial writ de cjectione cuftodiac terrae et baeredis, But this ſay- Co. Li. 8. 
ing has no great force, if it had it would have been deſtructive f b. | 
many new actions, which are at this day held to be good law. 
The cafe of Hunt and Dowman before mentioned was the firft ac- 
tion of that nature, but it was grounded on the common reafoh, 
and the ancient juſtice of the law. 80 the caſe of Turner and 
Sterling. Let us conſider wherein the law conſiſts, and we ſhall 
find it to be, not in particular inſtances and precedents, but on 
the reaſon of the law, and nb; eadem ratio, ibi idem jur. This 5 
vilege of voting does not differ from any other franchiſe wh 
ſoever. If the houſe of commons do determine this matter, it & 
not that they have an original right, but as incident to elections. 
But we do not deny them their right of examining eleQions, but 
we muſt not be frighted when a matter of property comes Before 
us, by ſaying, it belongs to the parliament ; we muſt exert the 
Queen's juriſdiction. My opinion is founded on the law of Eng- 
land. The cafe of Mors and Siue, 1 Ventr. was the firſt action of 
that nature, but the novelty of it was no objection to it. Sv 
the caſe of Smith and Craſhaw, 1 Cro: 15. 1 Fones 93. that 
an action of the caſe lay for falſly and maliciouſly indicting the 
plaintiff for treaſon, though the objeRions were ſtrong againſt it, 
yet it was adjudg d, that if the proſecution were without probable 
cauſe, there was as much reaſon the action ſhould be maintained, 
as in other caſes, So 15 Car. 2. C. B. between Bodily and Long, Caſe for a r- 
it was adjug'd\ by 22 chief juſtice, &c. that an ation 48 · 
on the caſe lay for a riding, whenever the * and his wife 
fought, for it was a ſcandalous and reproachful thing. So-in*the 
caſe of Herring and Finch, 2 Lev. 250. no body ſcrupled, but that 
the action well lay, for the plaintiff was thereby deprived of 
his right. And if an action is maintainable againſt an officer for 
hindring the plaintiff from voting for a mayor of a W 
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who cannot bind him in his liberty nor eſtate, to ſay, that yet this 

action will not lie in our caſe, for hindering the plaintiff to vote at 
an election of his repreſentative in parhament, is inconſiſtent. 
Therefore my opinion is, that the plaintiff ought to have judg- 
ment. 3 | 4. | 


Friday the 14th of Fanuary 1703. this judgment was reverſed 
in the houſe of lords, and judgment given Fr the plaintiff 
fifty lords againſt fixteen. Trevor chief juſtice and baron Price 
were of opinion with the three judges of the King's Bench. 
Ward C. B. and Bury and Smith barons, were of opinion with 
the lord chief juſtice Holt, Tracy dubitante, Nevill and Blencowe 
abſent. PRE 


1 (Note, I had it from good hands, that Tracy agreed clearly, 
that the action lay, but was doubtful upon the manner of lay- 
ing the declaration.) 1 


Upon the arguments of this caſe Holt chief juſtice ſaid, the 
plaintiff has a particular right veſted in him to vote. Is it not 
then a wrong and injury to that right, to refuſe to receive his vote ? 

So if a borough has a right of common, and the freemen are hin- 
dred from enjoying it by incloſure, or the like, every freeman may 
maintain his action. This action is brought by the plaintiff for 
the infringement of his franchiſe. Vou would have nothing to be 
a damage, but what is pecuniary, and a damage to property. If 
a man has retorna brevium, although no fees were due to him at 
common law, yet if the ſheriff enters within his liberty, and exe- 
cutes proceſs there, it is an invaſion of his franchiſe, and he may 
bring his action; and there is the ſame reaſon in this caſe. Al- 
though this matter relates to the parliament, yet it is an injury pre- 
cedaneous to the parliament, as my lord Hale faid in the caſe of 
Bernardiſton ver/. Soame. The parliament cannot judge of this 
injury, nor give damage to the plaintiff for it: they cannot make 
him a recompence. Let all people come in, and vote fairly; it is 
to ſupport one or the other party, to deny any man's vote. By 
my conſent if ſuch an action comes to be tried before me,. I will 
direct the jury to make him pay well for it; it is denying him his 
Engliſb right, and if this action be not allowed, a man may be 
for ever deprived of it. It is a great privilege to chuſe ſuch per- 


ſons, as are to bind a man's life and property by the laws they 
make. | 3 
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R. Dee prayed a Mandamus to reſtore the clerk of the Merten to 
butchers company, which is a company by charter. Holt ar rye 
chief juſtice. Such mandamus's have been granted, but I think butchers com- 
they have gone too far in theſe caſes. I am of opinion, that no RR. 
nandamus ought to be granted where the officer may have an afſize, * 
therefore hear council of both ſides. 


A mandamus'was. afterwards granted. 


Baker ver/: Pierce. 


N an action on the caſe for words, John Baker ſtole my box- S. C. Salk. 
wood, and I will prove it. After a verdict for the plaintiff, 988 6 Mod. 
ſerjeant Darnall moved in arreſt of judgment, that thoſe words are 23. 
not actionable, for they ſhall be taken to mean wood growing or Joe Baker 
the like, whereof only a treſpaſs can be committed. 80 to ſay, wood, and 1 
you are a thief, and have ſtolen my timber, or my apples, or my will prove it, 
hops, is not actionable. For where words may import either a ne 
felony, or a treſpaſs, they ſhall be taken in the mildeſt ſenſe, un- Piference be- 


leſs there be other words to determine them in the worſt ſenſe. I 
As to ſay, he ſtole my timber out of my yard, or my hops in a bag. trees, per Bre- 
Heb. 331. Clerk verſ. Gilbert. Hutton 113. Herbert v. Angell, Vi. H. J. 
So Hutton 38. Maſon v. T. vey fone I charge thee with felony for 

taking forth from F. D.'s pocket, and I will prove it; the words 

were held not to be actionable, becauſe it ſhould not be intended 

to mean a felony, not being directly affirmed; But Half chief . The 
Juſtice and the court denied that caſe to be law, for the taking out unde 1 
of a man's pocket muſt be intended a felonious taking.] In this with felooy, 
caſe the words may be taken to mean box-wood growing; and import that 
although the defendant might mean them in the worſt ſenſe, yet n _ 
the intent of the ſpeaker ſhall not make the words actionable, un- H. 7. 

leſs the words expreſs it ſufficiently. Suppoſe the defendant had 


laid, he ſtole my coppice- wood. 


Mr. Broderick for the plaintiff, Theſe words are actionable, and 3* * Wilen. 
the difference is founded on this rule, Arbor dum creſcit, lignum «i 
cum creſcere neſcit, and therefore box-wood in this caſe muſt be 
intended wood cut down, whereof a felory may be committed. 
Yet. 1 $2. Higgs v. Auſtin. Thou haſt ſtolen as much wood 
and timber as is worth twenty ſhillings, adjudged actionable. Noy 
114 Sbert's caſe, 1 Roll. aftion 70. n. 47, 48. Lifford and Stamp. 
March. 211. 2 Cro. 166. Loe and Saunders 674. Smith and Ward. 
Hab. 77. Coote and 9 Sey. 9. 3 Cro. 471. The words Ws | 
| 11 is 
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this caſe according to common parlance im a thing of die 
felony may be committed, and therefore e The Pars * 
the plaintiff. eee Fa | 


Holt chief juſtice. I have heard Twiſden juſtice ſay, he knew 
no rule to go by in actions for words. e 


Gould juſtice. 80 ſaid my lord Hale; for all words ſtand on 3 
different bottom. FEES =o ; 


Holt chief juſtice. In moſt caſes where ſuch words as theſe 
have been held actionable, there are other words of an ill ſenſe to 
explain them. As I charge you with felony, or you are a thief. 

And ſtealers of coppice-wood are called in common parlance 
ſtealers of wood. | 8 | 


Powell juſtice. No action will lie for ſaying, you have ſtole my 
coppice- wood, for that muſt be intended growing; but to ſay ge- 
nerally, you have ſtole my wood, that muſt be intended wood cut 
down, and there are many caſes founded on the difference in that 

voerſe cited by Mr. Broderick. 1. ö 


Holt chief juſtice agreed the difference. 


Powell juſtice. To ſay, you are a thief, for you have ſtolen, or 
you are a thief and have ſtole, muſt mean both the ſame, And 
though it was formerly held, that there was a difference between 
them, yet of late it has been taken otherwiſe ; for for or and are 
explanatory, and mean both the ſame thing. a 


le chief juſtice, It has gone both ways. 


Afterwards the court gave judgment for the plaintiff, that the 

words are actionable, notwithſtanding the opinion in 2 Cre. 166. 

to the contrary. And Holt ſaid, Sure the plaintiff muſt have 
judgment, It is not worth while to be very learned on this point, 

but where words tend to ſlander a man, and take away his repu- 

tation, he ſhall be for ſupporting actions for them, becauſe it tends 

to preſerve the peace. I remember a ſtory told by Mr. juſtice 

Twiſden, of a man that had brought an action for ſcandalous words 

ſpoken of him, and upon à motion in arreſt of judgment, th: 
judgment was arreſted ; and the plaintiff being in court at that time 

ſaid, that if he had thought he ſhould not have recovered in his 

action, he would have cut his throat. Powell juſtice. This caſe 

2 Keb. 261, in 2 Cro. 166. cited by my brother Darnall, is ſo ; but the later 
 Alfopy. books are contrary, and I will ſtick to the latter authorities, bein 
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— on ſo much reaſon. Could juſtice ſaid, that in the 
10 Car. 2. Mich. term, it was adjudged, that theſe words, Thou 
haſt ſtole my wood, were actionable. TER 


Squire and Grerett. 


Writ of error upon a judgment given in the King's bench, in $.C Salk. 74. 
| an action of debt upon a bond of arbitration, the defendant 5. © 5 Mod. 
ys oyer of the condition, which was to perform the award, &c. 3 2 
and pleads, that the arbitrators made no award: the plaintiff re- bond to per- 


plies an award made de et ſuper praemiſſis whereby the arbitrators t 


did award, quod omnis profecutio in aliqus ſecta dependente inter ny 


partes ceſſaret, et abinde deter minata fit, et quod diftus Fohannes 
Grevett ſolveret ditto Fohanni Squire ſummam 17 J. 75. 11 d. 
ſuper 10 diem Octobris tunc ene eren. in pleno omnium dam- 
norum et demandorum, ac et iam quod ipſe idem Fobannes Grevett ſuper 
dum 10 diem Octobrit ad oy miſas et cuſtagia ſua figillaret 
et deliberaret dicto Jobanni Squire unam generalem relaxationem om- 
nium aftionum, et cauſarum attionts, ſectarum, clameorum, et de- 
mandorum quorumcungue 4 principio mundi uſque dittum 10 diem 
Oftobris, et diftus Jobannes Squire ſuper receptionem ſuam diftae 
ſummae 17 J. 36. 11 d. faceret, ales, et deliberaret dicto Jo- 
lanni Grevett unam generalem relaxationem omnium attionum, et 
cauſarum attionis, ſeftarum, clameorum, et demandorum quorum- 
cungue 4 principio mundi uſque dium 10 diem Octobris, and the 

plaintiff aſſigns his breach: the defendant rejoins nul tiel agard ; 
and ifſue thereon, and a verdict for the plaintiff, and judgment in 
the Common Pleas. On a writ of error in this court and the 
general errors aſſigned, Mr. Parker took three exceptions to the 
award: firſt, that it is not final, for it is not awarded that all actions 
ſhall ceaſe, but that the proſecution in any ſuit depending between 
the parties ſhall ceaſe, which goes only to the ſuſpenſion of the pre- 

{ent proſecution, - and not to the right of action; and though it 
ſhould be taken to extend to ſtay the proſecution during the lives of 
the parties themſelves, yet it might be revived again by their exe- 

cutors. Secondly, that the 17 J. 3s. 11d. awarded to be paid 

by Grevett to Squire, is awarded to be — upon a day after the 

award, in full of all demands, &c. which muſt intend all de- 

mands, Ce. to that day, and fo the award too large, and includes 

more time than the ſubmiſſion. 3. He admitted, that the rel:aſe 

to be given by Squire to Grevett would be good as to the time of 
the ſubmiſſion, and void for all the time after; but in this caſe the 
money is awarded to be paid ſuper 10 diem Ofobri; in full of all 
demands to that day, and that Squire fuper receptionem inde, &c. 
ſhould give a releaſe ;' ſo that the tender being to be made in full 


of 


_ 
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of all demands to a time after the ſubmiſſion, and not in any other 
manner, $quzre is not bound to receive it ſo, and then no. releaſe 
to be made by him, for the releaſe is not to be given but ſuper re- 
ceptionem, and the receipt is a condition precedent to the giving the 
releaſe; and if the tender be made in ſatisfaction of all demands to 
the time of the ſubmiſſion, that would not have intitled Grevett 
to a releaſe, and ſo the award not final. 


Pengelly for the defendant in error. As to the firſt exception, 
he infiſted that the award was good and-final ; for it ſhall be taken 
according to the uſual conſtruction in caſes of awards, not merely 
as a ſuſpenſion ot delay of the proſecution, but in extinguiſhment 

of the right and duty, and then no proſecution can be carried on 

Award that or revived by the executors, That ſince an award, that all actions 
al dente. ſhall ceaſe, is agreed to be final, much more ſhall this; for the word 
proſecution or ſuit is a more large and comprehenſive word than 

the word action; and it is Littletan's text, ſect. 04. C. L. 291. that 

a teleaſe of all ſuits, or proſecutions, Which are ſynonymous, will 
diſcharge not only all actions, but all executions too. He that has 

no right of praſecution can have no right of action, for actia eff jus 
proſequendi. He cited ſeveral caſes to this purpoſe, as the. caſe of 

_— He. Ball and Heſcott, which was adjudged in this court Paſeb. 11 Mill. 3. 
= where the award was, that one-party-ſhauld pay to the other 20“. 
at a day ſubſequent, and that he ſhould give the other a bond for 

payment of the money accordingly within four days, and that all 
proſecutions and ſuits ſhould ceaſe till failure of performance; and 

this was held to he final, for if he paid the, money, &c. the award 

was abſolute, and the ceſſation perpetual, and he ſhould not take 
advantage of his on non- performance. So the caſe of Millward 

and Stokes, 1 Roll. 261. n. 7. the award was made concerning an 
obligation, in which one was bound to the other, that the obligee 

ſhould not proſecute, or cauſe to be ptoſecued any ſuit againſt the 

obligor upon the ſaid obligation; it was adjudged a good award, 

and final, and that thereby the duty was extinguiſhed. And theſe 

caſes he ſaid were ſtronger than the preſent caſe. 2 Mad. 227, 

228. Strangford verſ, Green. 1 Lev. 58. Knipe's caſe. 1 Roll. 254. 

n. 10. As to the ſecond and third exceptions, he firſt N 

: that the award. was made, and fo recited to be, purſuant to the 
ſubmiſſion; that it was averred to be made de ez Ape e 

that there was no avermeat of any matter or controveriies ariſen 

a fince the ſubmiſſion. Then he ſaid the ſecond exception was not 
truly ſtated, for the words are general, quad ſolveret, &c. ſuper 

10 Od iobris in pleno omnium damnorum et demandorum, and not 18 

pleno omnium demandorum uſque- ad dictum diem: and it - mult be 

therefore conftrued to mean all demands, Gc. to the time of the 

- ſubmiſſion, and not to the time after, the tenth of OG and 

5 2 | therefore 
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1 the arbitrators ſhall never be ſuppoſed to have made their 


award of more than was ſubmitted to them, or to a time beyond | 
their power, VIS. after the · ſubmiſſion, unleſs it be ſo expreſly li- 


mited in the award; for they ſhall not be intended to have exceeded 
| their authority, nor ſuppoſed to have done a vain and a void thing. 
However, if it were expreſſed to be paid in full of all demands, &c. 
to the tenth of October, yet it would be good to the time of the 
ſubmiſſion, and only void, pro tanto, vis. the time after. And 
fince Mr. Parker admitted, that the releaſe was good to the time 
ol the ſubmiſſion, and void for the time after, it was very ſtrange 
and particular, that he ſhould deny this part of the award to have 
the ſame operation: for the power is equally extenſive, and muſt 


be exceeded as much as to one part of the award as to the other, 


and no more; and therefore a tender in full of all demands to the Pe 


time of the ſubmiſſion would be a good performance of the award, 
and the other party is bound to receive it as ſuch. Nor indeed can 
it be tendered in any other manner, viz. in full of all demands, &c. 
to the tenth of OFober, becauſe to all the time beyond the ſubmiſ- 
ſion the award is void, and the plaintiff might refuſe to receive it, 
if it had been ſo tendered. But ia the firſt caſe upon a tender he 
ought to receive, and thereupon he ought to give the releaſe, and 
the words ſuper receptionem do not amount to a condition precedent, 


and make the releaſe depending upon the former part of the award, 
which is void, or impoſſible to be done, or not mutually obligatory, 
To prove this he cited theſe caſes, 1 Roll. Abr. 260. p. 5. Lewm 
and Hills, Allen 26. 1 Sid. 154. Rows v. Nun. 1 Sid. 252. 
Manning and Warren. 1 Lev. 132, 133. Hopper verſ. Hackett. 
1 Rall. Abr. 260. n. 4. Etnoke and Otwell. 2 Med. 169. Adams 
and Adams. 1 Roll, Abr. 260. n. 1. 254. n. 12. Popely and Popely. 

260, n. 2. Franklyn and Emlyn. 244. u. 23. Alabaſter and Clif- 
ford, Hut 20. 2 Mod. 309. Hill and Thorn, 1 Roll. Abr. 256. 
n, 1.'Goffe and Browne, Hob. 190. But admitting the award to 


be void as to the releaſe, - yet he inſiſted, that upon the other parts, 


which were diſtin and independent, the award was mutual and 
final, That the money being awarded in ſatisfaction, gave the 


plaintiff a right of action, and might be pleaded in bar by the de- 
tendant in any action brought by the plaintiff on the original con- 


tract. And to that purpoſe he cited the caſe of Ninnaſion and Jenes, 
1 Roll, Abr. 258, 256. n. 3, 6. Allen 85. Sty. 97. as this caſe in 
point, 1 Roll. 259. u. 4, 5. Ingram and #ebb, and Sayer and Sayer. 


2 C. 663. 2 Roll. Rep. 192. 1 Roll. Abr. 244. 1. 21, 22. Valore 
and Trib, 1 Roll. Rep, 437. 2 Cro. 447. 448. Lumley and Hutton. 


3 Cro, 861. Goodman. and Fountain. And therefore however it 
appened as to the releaſe, the other parts of the award were ſuffi- 


cient without it; and ſo he prayed that the judgment might be 
Amed pray Judg 18 
K k k | Huli 
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All proſecu- = Hott chief juſtice. The firſt part of the award, that all profe. 
ei "tai evitions, &e; hall ceaſe, goes to the caufe of action, and is not to 
; be reftraitied only to the proſecution then depending. Where 3 
man has but one remedy to come at his right, a releaſe of that re- 
| medy is a diſcharge of his right, As if a man releaſe all actions, he 
Releaſe of the feltaſes all Cauſes of actiop, and determines his right. 80 if a man 
action releaſes releaſes all actions how depending, he releaſes the right of cio. 
the right of So if the plaintiff after the darrrin continuance teleafe the action 
en. gepegding, he releaſes his right of action. Aud If à releafe thall 
have that operation, why ſhall not an award ? The words here 
ate not only quod proſerutio ceſſaret, but alfo et abinde determinate 
Ft, which implies a perpetual ceſſation. Therefore theſe words 
in the award do not only diſcharge the preſent feit, but alſo the 
right of action, becauſe the plaintiff has no other remedy but by 
action, and then the award is mutual and final on that part on) 

without more. 1 4 


And as to the ſecond clauſe in the award, furely it is well, and 
it is final, for the money is awarded in ſatisfaction, and though it 
ſhould be taken to extend to a time after the ſubmiſſion (which 
ſhall-1 ot be intended) yet it will be good, for it hall not be un- 
.derftood that there were any other cauſes of action ariſen after the 

ſubtniſſion, and then no damage to the plaintiff, though he receive 
it in ſatisfaction to the foth of Ofober, If there had been any new 
conttoverſies, the defendant ſhould have ſet it forth in his plea, and 
even that he tendered the money in full of all matters to the time of 
the ſubmiſſion. SEE | | | 


As to the laſt exception, the queſtion is, if the words Japer re- 

"ceptionem do not imply a liberty in the plaintiff, to refuſe che money 

when tendered ? A Tender and refuſal has been formerly held no 
performance without actual payment, as in the caſe of Hunt and 

Tender ard Craden. But it has been adjudged otherwiſe fince, But admitting 
refuſal aQual the award void as to the releaſe, yet it is good tor the reſt, 
8 | 550 
Powell juſtice, The law is againſt Mr. Parker upon all three 
points, though. if the award be good upon any one of the three 
points, it will be ſufficient, ſince they are diſtinct and independent 
clauſes, The firſt part of the award muſt be taken to refer to the 
cauſe of action, and not merely to mean a ſuſpenſion of the action, 
but to determine it for ever; and the word [depending] is only to 
d ſctibe the nature of the action, and does not import that the cauſe 
mall ſtand fill for a time. The next part of the award as to the 
payment is mutual and final, for it is not to be paid in full of all 
demands to the 10th-of October, but to the time of the hm 
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and ſhall be fo intended. Beſides if it dil extend to the 10th of 

OZsber, it would yet be good for the time to the ſubmiſhon, and 

void for all the time after; for it is a thing ſeverable in its nature. | 
Then as to the giving the releaſe ſuper: receptionem of the money, 
that will got give the plaintiff a liberty to refuſe the mancy, for he e 
mult accept it, and when one party is awarded to pay, the other by Ava" to ps 
implication 18 awarded 40 receive it, and 1 believe it has been ſo ad» B. e e. 


| etive. 
Il chief juſtice. 1 doubt that, whether an award that one 
ſhall pay, implies that the other is thereby obliged to receive. 


Upon which Pengelly cited the caſe of Linnen v. Williamſon 
adjudged according to Powell's opinion, which is reported 1 Roll. Vent. 187. 


and Hutton. | 


: Abr. 254. 255. 1. 16. and the ſame is agreed 2 Cro. 447. Lumley 


Holt chief juſtice, The award to pay money in ſatisfaction is 

pleaded in bar, though the other party be not awarded to accept it ; 

for the award of payment of money veſts a duty in the party, and is 

a bar in debt, or treſpaſs, or a ſumpſit. And the old books are, 

that upon a parol ſubmiſſion, if any collateral matter were awarded 

to be done, other than the-payment of money, as the making a re- 

leaſe, or the like, no action lay for non-performance ; yet it has 

been otherwiſe adjudged ſince. For when two perſons ſubmit, they Trin. 9 Win. 


actually promiſe to perform the award, and an action lies on the bene . 


mutual promiſes. An award only to pay money ia ſatisfaction is Bernard, ante 


of itſelf final, therefore let the judgment be afficmed, fer totam . 


curiam. 


Corporation of Grampound's Cale. 


Fa number of people aſſemble together in a lawful manner, and Riot. 

upon a lawfal occaſion, as for electing a mayor (as it was in re 
this caſc) or the like, and during the aſſembly a ſudden affray hap- Regier 103. 
pen; this will not make it a riot ab initio, but it is only a common 
affroy, But if a number of people aſſemble in a riotous manner to 
do an unlawful act, and a (perſon, who was upon the place before 
upon a lawful occaſion, and not privy to their firſt defign, comes 


aad joins with them, he will he guilty of a riot equally with the reſt. 
Holt chief juſtice with Powell juitice ſeemed to agree, 


Phettle 


— r : At T5 


fs Trim: Term 2 Annae regmas 


Phettle der/. Wood. 


* 


„ 'N debt againſt the defendant upon a recogniſance of bail in the 


Ct . 1 Common Pleas, the plaintiff counted, that the deſendant per 


Mood cem to ſcriptum ſuum obligatorium recognitum in curia dominae reginae de 
be * "42, Lando coram Thoma Trevor milite et ſociis futs, Ge. On nul tiel re- 
Ss. CQ. cord, a recogniſance was certified, and it appeared to be taken be- 
3 fore Nevill juſtice at his chamber, and for this Variance It was ad- 
Debt on a re. Judged per totam curiam, that the plaintiff had failed of his record. 
cogniſance as | 8 n | | | | 


acknowledged in court, where it was firſt acknowledged before a judge, and-then-brought into court. 


Hob. 264, Felt chief juſtice. It is not the ſame recogniſance, for a te- 

#73" «cognifance taken before a judge at his chamber, and a recogniſance 

taken in court are different, therefore you have varied in the de- 

5 ſcription of the recogniſance. Indeed if it had been entered as ori- 

ginally taken in court, though taken before a judge in his cham- 

ber, the declaration would have been well. And in this court the 

courſe is to enter them always as taken in court, and a recogni- 

ſance taken befcre a judge of this ccurt upon bail is not obligatory 

till it be entered on a record, becauſe we do not take them in a 

ſum certain: but in the Common Pleas they take them in a ſum 

certain, and it is a record immediately upon the caption at the 

Judge's chamber, and binds the lands, &c, before it be filed at 

Weſiminſier ; and when it is filed, it is then a record in court. 

And a ſcire facias, or an action of debt, may be brought on ſuch 

recogniſance, either in London, where it was taken, or in Middle- 

| ex, where it was filed, according to the reſolution in the caſe of 

Vaugh, 103. Hall and Wingfield, Hob. 195. But on a recogniſance of bail taken 

Vent 360. jn this court, the action or ſcire facias mult always be brought in 
Middleſex. | 


Pewell juſtice of the ſame opinion in omnibus, and ſaid, Rall 
chief juſtice was of the ſame opinion with Hobarz. 


Mr. Raymond was of counſel for the defendant. 


Mr. Dee for the plaintiff at another day urged, that the prece- 
denis in the Common Pleas arc all as this count is. | 


Holt chief juſtice. If they proceed hand over head, that is no- 
thing to us. They ſhall not ſet up a preſcription agair.ſt law upon 
pftetence of their ulage. Powell agreed, 


See theſe entries. Temp. 125. 2 Brounl. 176. Brownl. Lai. 
Red. 209, 210. 2 
Clarkſon 
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Clarkfon verſe Buſkey. 


N an action of debt upon a bond, the defendant pleaded in bar Compoſtion 
a compoſition made with his creditors according to the ſtature **- 
$ Will. z. to which the plaintiff demurred. And Mr. Acberiy for 
the plaintiff took ſeveral exceptions to the plea. 


1. Exception. The plea is, that he abſconded for debt ſuch & That he ab... 
day before the making of the act, but does not ſay, that he ab- ſconded for 


ſconded at the time of the making of the act And though he 47 bee e 
might be an inſolvent perſon before the making of the ſtatute, makng the 
yet he may have recovered, and become ſolvent, when the act 

was made. 


Holt chief juſtice. This is a plea in bar, and is ſufficient, if it Do&rin, Pla- 
be good to a common intent; and in this caſe it ſhall be intended, a. 
that the defendant continued inſolvent to the time of the making 
the ſtatute z and if he became ſolvent after the time alleged, and 
before the ftatute, that ought to come on the plaintiff's fide, for as 
it is pleaded, it is within the words of the act, vis. ſuch as have 
abſconded. Powell juſtice agreed. 


2, Exception. The defendant has pleaded the agreement as a No pet bn 


deed under ſeal, but does not produce it in court by a profert in Sage 


Holt chief juſtice. The ſtatute ſays an agreement ſubſcribed 5** m9» 2 
and ſealed, Cc. and that does not import it to be by deed, for uesdment af 
it may be under ſeal, and yet no deed, and therefore a profert is the law 
not neceſſary. x | * 


Powell juſtice. It is not required by the act, nor pleaded, to 
de delivered, and it cannot be a deed without delivery; it muſt be 
ſubſeribed and ſealed by the act, but ſubſcription is not neceſ- 
ſuy to a deed. | x? 


3- Exception. By this ment the defendant is to pay —— 
fer pound at a day, which 19 f months after the making of the 
ſtatute ; and it is further agreed, that upon payment thereof the 
creditors ſhall give to the defendant general releaſes. Now this 
agreement cannot be within the meaning of the ac to bind the non- 
lubſcribing creditors, becauſe it obliges them to give releaſes for 
debts, which may have accrued to them finee the act, and it will 
be unreaſonable to oblige the other creditors to releaſe them. 


L1l ; WP: 
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Holt chief juſtice. This agreement muſt be underſtood to extend 
only to debts within the meaning of the act of parliament, viz. to 
debts due before the making of the ſtatute, and the agreement of 
two thirds of the creditors does not oblige the non-ſubſcribing 
creditors with reſpe& to any debt contracted after the making the 
act; and although the ſubſcribing creditors may have obliged them- 


ſelves by this agreement to give releaſes of all matters to a day after 


the act, yet they cannot oblige the reſt as to any debt accruing after, 


Powell juſtice agreed a releaſe of all debts, Cc. to the time of the 


Ante 921, . 

mot" aft, will be a ſufficient performance of this agreement by the non- 

4 ſubſcribing creditors, within the meaning of the ſtatute. . 
Judgment for the defendant per totam curiam, niſi, &c. 

a9 1 R. Villiams mov'd to quaſh an indictment for want of an ad- 

6 Mod. 58. dition. The defendant was indicted by the name of TS. 

IS ": ſervant, which he ſaid is not a good addition within the | ſtatute, 


Bro. Addi- But per Holt chief juſtice, et curiam, it is a good addition, for it is 
tions, pl. 30. certain, He would have taken ſome exceptions to the caption, 
Contra & in- ö * 

but it was not allowed, for coming in of this term, ſuch errors are 


dictment. p. x 

49. r amendable in the ſame term. 
Bro, Addi- RE. 

tions pl. 56. 

Thel. Dig. 56. 


Di. 40. N Taylor ver /. Sea. 

2 Inſt. 668. 

In aſumpft, I N aſſumpſit on ſeveral promiſes the defendant pleads, quod ipſe 
plea quod ip/e performavit omnia ex parte ſua performanda, and the plaintiff 
| me 8 demurred for that cauſe. Mr. Ward for the plaintiff: this plea, 


ral iſloe. if any thing, amounts to the general iſſue. And it was adjudged 
| for the plaintiff per totam curiam. | 


Lord Bridgewater ver. Duke of Bolton. 


„ 5 he argument this term of the caſe between lord Bridgewater, 
Caf. of Equity & and the duke of Bolton, ſerjeant Powys, who argued for my 


Abr. i7- lord Bridgewater, ſaid, it had been adjudged in Chancery, and is 


12 Abr. how become a ſettled rule, that if a man ſeiſed in fee of lands make 


175. pl. 12. his will thereof, and deviſe the ſame to another in fee, and after 


| . * ar nt that make a mortgage of the ſame lands in fee to a third perſon, 


616. and afterwards die without having paid the money due on the mort- 
Eq. Caf. Abr. gage, that this mortgage does not amount to a total revocation, but 


1 only gucad, and the equity of redemption ſhall go to the deviſee. 


Ogle v. And Mr. Coawper, who argued on the other fide, agreed it. 
Cooke, | 
20 Feb. 1748. in Cane. Mortgage does not amount to a revocation of a deviſe totally, but only pro fan's. | 


3 | | ; Sir 


, 
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Sir Edward Longueville ver/. the inhabitants of Thiſtle- 
worth. | 

N an action on the ſtatute of Vinton for a robbery the defen- g ©, 2 Salk. 

dants pleaded in abatement, and on demurrer a reſpondes oufter 498. 
was awarded: after which the defendants pray oyer of the writ, and 9M 27» 
accordingly ſet it forth in their plea, and pleaded over in bar. Mr. 2 Lev. 142. 
Ward moved to ſet it aſide for the irregularity. Mr. Mountague : Keb. 32. 
The writ being returned and filed, we have a right to demand oyer ? 1 * 
of it in the ſame term, notwithſtanding the award of a reſpondes Sub. Hi. 
oufter, if it be neceſſary for us. And by the original writ in this 5 5 5 
caſe it appears, that the writ was not ſued out within twenty days, Co. Eat. _ 
as the ſtatute 39 Eliz. requires, and we would by this way pre- gers la 
vent a trial and further charge, | eee 


and re s 
after awarded, no ojer can be granted of the writ, tho in the (ame term it is returned, It ſeems there ought io 
de an oath that it was not made within, c. as the ſtatute 27 Elia. &c, 


Powell juſtice. When a defendant prays oyer of the writ it is 
with intent to take advantage of ſome fault in the writ ; but the de- 
fendant in this caſe not having demanded oyer of the writ before 
his plea in abatement, and a reſpondes ouſter awarded, he is now 
out of time to have oyer, which is only to enable him to plead in 
abatement ; but now the defendant here is to plead in chief. 


Holt chief juſtice. A variance between the declaration and the See 2 Wilſon 
original may be aſſigned for error, and although the party admit it, 39% 395- 
and paſs it over in plea, if oyer be given of the writ, it will ap- 
pear ; and perhaps in that caſe the defendant may take advantage of 
it in arreſt of judgment, and ſo prevent the court from giving an er- 
roneous judgment, and thereby avoid the trouble and charge of a 
writ of error. And upon a writ of error after ſuch oyer had, the 
party may aſſign the error, and take advantage of it, without a 
certt;rart, becauſe it appears upon the record. It ſeems reaſonable 
to allow this demand of oyer in the ſame term, and eſpecially 
when the matter pleaded is not dilatory, 


| Powell juſtice. It is out of courſe, therefore they ought to 
ſhew us precedents to warrant it. 


Halt chief juſtice. If the defendants inſiſt upon their oyer, they 
muſt demand it on record, and if we deny to give them oyer, when 
they ought to have it, the denial mult be entered, that they may Denial of ojer 
take advantage of it on a writ of error. The queſtion is whether error. 
le reſpondes ouſter awarded on the plea in abatement be not an 
geppel to the defendant to demand oyer. But on the award therof 
we do not adjudge, quad breve pracdictum bonum et ſufficiens 94 
in 


* 


— — — 
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in lege, but quod placitum of the defendant minus ſufficiens in le 
erg This is not like pleading a new plea in Ware which : 
ſhall not be received ; but here the writ being in court, they may 
demand oyer of the writ in the ſame term with the plea in abate. 
ment, though they cannot in a ſubſequent term. 


Powell Ns The demanding and having cyer is to enable + 
man to plead ſomewhat. 1 | 


Hott chief juſtice. No, it is to make the thing appear on record, 
that ſo the party may take advantage of any error therein: and if 
there be a fault in the writ, the defendant may take advantage of 

it, although he plead any other matter; but it will be a good ex- 
Ozer of a deed Ception in arreſt of judgment, and ſave the party the trouble of 
2 2 bringing a writ of error. In this court the party may demand vyer 
imparlance, Of a deed after imparlance, though it is not allow in the Com- 
rat inthe mon Pleas. If the plaintiff conteſts the giving oyer, he muſt ſtrike 
en out the plea, and demur, or counter-plead the oyer. The granting 
33 oyer will do the plaintiff no harm, for the giving oyer where it 
iving eyer | . 
| whae tought Ought not to be allowed, is no error, nor affignable by the defen- 
2 0 dant, bein in his advantage; but the denial of it, where it ought to 
dle defendant be allowed, is error, quod Powell conceſſit. We will confider of it. 
for error, 
Ae siven Afterwards at another day Holt chief juſtice, ſaid, we are all of 
8 5 opinion, that yer ought not to be given in this caſe. I was indeed 
of opinion, that it ought to have been granted, being in the ſame 
term, for the reaſons I mentioned, but I am now ſatisfied, that it 
ought not; for the true reaſon why oyer of the writ is given to the 
defendant, is for the defendant to demur for matter which goes to 
the whole original, or to plead in abatement for ſome matter con- 
tained in the writ, which makes it ill; as that it varies from the 
count, or from the regiſter, as appears Co. Intr. 320. But when 
the defendant has pleaded in abatement, he has nothing more todo 
with the writ. The matter which ſtuck in me was, that the 
defendant ought to have oyer, that ſo he might move in arreſt of 
judgment upon the inſufficiency of the writ appearing on record as 
a default; but it is only moved as amicus curiae to inform the court, 
and to prevent them from giving an erroneous judgment. Powell 
agreed. The law has preſcribed and ſettled the order of ing. 
which the party is to purſue, viz. to the juriſdiction of the court, 
to the diſability of the perſon, to the count, to the writ, and laſtly, 
to the action. Now in this caſe you have alteady pleaded in abate- 
ment, and might have taken benefit of the oyer then, but you can- 
not pray oyer in order to plead in bar; for you have done with the 
writ, and you cannot plead two dilatories, but muſt now plead 
to the action. But ojer was never given after a W 1 
| | a , 
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awarded. to enable the party to plead in chief: to allow this nels: 
would be to invert the order of pleading. 


Le the cyer be ſtruck out of the plea, per totam curiam. 


Regina ver, Dixon. 


HE defendant was indicted for felling goods, affirming them 8. C. Salk, 

to be worth ſo much, whereas ia truth they were not, in de- 6 Mod, 61. 
eeptionem, &c. Upon not guilty pleaded the defendant was con- On vr 
vided, and now the record was removed by a certiorars, and Mr, i lemon an =» 
Broderick moved to quaſh it, as not being an offence indictable. — 

Halt chief juſtice, Why do you remove it after a trial? But you 2 . 

have given the party no day here in court, as you ought upon the — bak 
return of a certiorari to remove. an inditment after conviction, oobtt 
Upon "90g the certiorari, it appeared to be only for removing A certierari to 
the record of the indictment, which Halt ſaid was not ſufficient to , he 
remove the conviction; for if the defendant ſuc out a certiorari to _ 


not remove a 


remove an indictment, and ftays till he is convicted before he deli. conviftion on 
vers it, he has loſt the benefit of it. tra indift- 


R ment. 


Berwick ver. Andrews. 
Intr. Paſch. 2 Ann. B. R. Rot, 64. 


FP debt by an executor, ſetting forth, that his teſtator had reco- S. C. Salk. 
vered a judgment againſt the defendant, as adminiſtrator of J. S. 3'4 
and ſuggeſting, that the defendant had committed a devaſtavit in . 
the lite of the plaintiff's teſtator, ſo that neither the teſtator nor executor on a 
the plaintiff could have execution of the ſaid judgment, ger gude J. g, by 
aclio accrevit to the plaintiff, Judgment betein was given againſt after a julg. 
che defendant in the Common Pleas by default, and thereupon à wert reco 
vrit of error was brought. Mr, King for the plaintiff in error in- Hit fan 
lſtcd, that the executor cannot maintain this action for a waſte niſtrator to 
one in the life of his teſtator ; for the executor ought: to make 2 C. by tbe 
bimſelf a party to the original judgment by a judgment on a ſcire 1 ce 
/acias brought by himſelf againſt this adminiſtrator, before he can 
maintain an action of debt upon a ſuggeſtion of a devaſtavit in his 
wn time. This method of proceeding by aQian of debt is a late 
prattice, and the firſt judgment was obtained with difficulty, viz. 
the caſe of Wheatley againſt Lane, 1 Saund. 216. 1 Lev. 255, 
which was an action brought by the party himſelf, who obtained a 
Judgment againſt the executors; and therefore for the objections 

| M m m urged 
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urged in that caſe it has been ſince reſolved, that actions of this na- 

ture ſhall not be carried farther than that reſolution: as in the caſe 

of Ent v. Withers, 1 Ventris 315, 321. 2 Lev. 209, 3 Keble 

735, 825, where it was adjudged, that ſuch an action would not 

lie againſt an executor upon a bond of the teſtator, before an 

judgment recovered againſt the executor, And fo it was reſolved 

Croſby verſ. in this court, Paſch. 11 Wl. 3. between Croſby and Geering, 
Geering: Where an action of debt ſuggeſting a devaſtavit was brought upon 
Debt againſt a judgment recovered againſt the inteſtate, 'before any judgment 
er na recovered againſt the adminiſtrator himſelf ; and upon a demurtet 
 favit, after a it was reſolved, that the action was not maintainable. But the pre. 
jodgment te- ſent action is to carry it farther than any of thoſe caſes ; for here 
3 the judgment was recovered by the plaintiff's teſtator, and the 
does not lie. Waſte is ſuggeſted to be done in his time. Now this waſte is a 

perſonal wrong done to the teſtator, whereas the foundation of the 
action is, that the party himſelf, who brings the action, is intitled 
to the eſtate of the teſtator by matter of record, and ſo the waſte 

by the executor is a wrong to him. But here the plaintiff has no 

title to an execution, till he obtain an award of it on a ſcire fa- 

cias, ſo that the waſting before he had a right to ſue execution 

can be no injury to him, and conſequently he can have no action, 

and he has founded his action on no other damage, but that by 
the waſting he could not obtain ſatisfation of the ſaid judgment 

by ſuing execution. This action is againſt a rule of law: At 

perſonalis moritur cum perſona, No action lay at the common law 

againſt the executor of an executor for a devaſiavit of the firſt exe- 

cutor upon the reaſon of that rule. But it was given by the ſtatute 

of Charles 2, But the ſtatute does not extend to this, ſo that by 

. conſequence this action is not maintainable, not being helped by 
that or any other act of parliament, 


Mr. Mountague for the defendant in error urged, that this action 
would lie. The ſame objeQtion, that it was adio perſonalis, was 
made in the caſe of Wheatley verſ. Lane, 1 Saund. 216, 1 Sid. 
397. and there fully anſwered ; for though the action ariſes from 
a tort, yet this tort veſts an intereſt in the party. As in caſes of 
ſubſtraQion of tithes on the ſtatute of Edward 6. and of an eſcape 
out of execution, where the executor for that reaſon ſhall main- 
tain an action of debt for the ſubſtraction or eſcape in the time of 
his teſtator. This action goes no farther than the former caſes. 
The caſe of Cory ver/. Thynne, 2 Sid. 102. is this caſe in point; 
for the plaintiff there was executor to him that had obtained the 
judgment, | | 


Hol 


— 
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wy chief juſtice, But the executor in that caſe had recovered 
a judgment in his own name, on a ſcire factas on the principal 
Judgment. | 


Mountague. The fort veſts a debt in the party. wronged, and 
then it ſurvives to the executor, as on the ſtatute of Edward 6. 
And the ſame objections, as are made now, were made in the caſe 
of Wheatley and Lane, and there over-ruled by the judges, ſo that 
this caſe in effect is already determined, | 


Holt chief juſtice. Surely this ation will well lie, and as well 
for the executor, as for the teſtator himſelf, And indeed it is the 
ſame thing; for this action is brought againſt the ſame. perſon 
againſt whom the recovery was had, and by that recovery aſſets 
were admitted, and then the defendant has waſted, You agree 
this action might be maintained by the teſtator himſelf, but you 
ſay, it will not go to his executor, becauſe it is a perſonal wrong, 
which dies with him. But it is not a mere perſonal injury, This 
action is founded on the ſame reaſon, as an action of debt by the 
executor for an eſcape out of execution in the time of the teſta- 
tor, It is true no action lay againſt the executor of an executor 
for the waſte of the firſt executor before the ſtatute, becauſe it was 


only a wrong committed by the executor. And ſo no action lies No aQtion lies 


againſt an executor for an eſcape out of execution in the time of 
his teſtator, for it was a wrong done by another perſon, for which 


againit an exe 
cutor for 'an 
eſcape in the 


he ſhall not anſwer, nor ſhall his eſtate be liable. An executor time of bis 
may maintain an action on the caſe at the common law for an **ator- 
eſcape out of execution in the time of the teſtator, but not for an 4 41. 


eſcape on meſne proceſs, So an executor of a parſon ſhall have an 
action of debt on the ſtatute of Eg. 6. for ſubſtraction of tithes 
in the time of the teſtator. Theſe are injuries to the teſtator's 


right, and within the equity of the ſtatute of Edw. 3. de bonis Vide 4 Mod. 
aſportatis in vita teflatoris, So an action on the caſe for an eſcape 403, 4% 


in the time of the teſtator, a quare impedit for a diſturbance in the 
life of the teſtator, are given to the executor by the equity of that 
ſtatute. In the caſe of Croſby and Geering there was no judgment 
againſt the adminiſtrator, and ſo it did not appear, that he had 
ofets, and it was like the caſe of Ent againſt Withers, 


Poxell juſtice. This action ſhall not be carried farther to 
charge the defendant, without a judgment firſt recovered againſt 
himſelf, And my lord Hale was of that opinion : he was of 
counſel with the plaintiff in the caſe of Cory againſt Thynne, and 
told me, he had judgment for his client beyond his expectation; 

t now that action is ſettled, This is not a perſonal wrong, 
Which lies not againſt an executor ; as an action for an eſcape in 
| | the 
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the life-time of the teſtator lies not againſt an executor,” But the 
ſtatute of Edu, 3. is a remedial law, which bas always been taken 
by equity, wherever there is a matter of property in queſtion, it 
is brought within the ſtatute. So here, the teſtator had a right 
in the aſſets in the defendant's hands, and the executor was in- 
titled to that right by a ſcire facias, and this is within the reaſon of 
goods taken, Cc. It was once a queſtion, whether an executor could: 
maintain an gſumpſit upon a contract with the teſtator, becauſe it 
is founded upon a breach of promiſe ; but it was agreed, that he 
might, becauſe it was a wrong to the teſtator's property and eſtate, 
and an intereſt in the teſtator. 2» 3 


* 
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Powys juſtice agreed. 1 
Gould juſtice agreed. Here is a debt ariſing ex deliffo, 


Halt chief juſtice, Upon this judgment this executor might 
have ſued a ſcire facias as executor, and upon that a fieri facias, 
and might have had a devaſtavit returned thereupon, and upon 
that a general judgment; now this action is brought in lieu of that 
proceeding, and that is the reaſon of this action on ſuggeſtion of a 


But then an exception was taken by Mr. King to the declaration, 
and upon that it was adjourned, „ | 


Monckton ver/, Paſbley & alios. 


8. C. KE. I N treſpaſs de eo quod the defendants, 1 Septembris, prima Annac, 
OS MG. I Sc. vi et arms, &c. clauſum of the plaintiff, apud, &c. fre- 


38. gerunt et intraverunt, et herbam ſuam ad valentiam 10 l. ibidem 
9 Mot. 3% nuper creſcentem, pedibus ſuis ambulando canculcauerunt et conſump- 
9 ro the Jerunt, et aliam berbam ſuam ad valentiam aliarum 10 l. ibidem 
plaintiff's fſimiliter nuper creſcentem, cum quibuſdam averits, viz. .&c, depalli 
Cloſe, and = fuerunt, canculcaverunt, et U e (and lays ſeveral other 
n. A his treſpaſſes upon the ſame place) ac liberam warrennam of the plain- 
Fate and tiff apud, &c. adtunc fregerunt, et iutraverunt, et in eadem fine 
1 ON licentia et woluntate mY ” plaint = Wee 8 fuer uni, . 
continuanaa ducentus es pretu 10 l. adtunc et ibidem occiderunt, ceperunt, e 
3 ee ee praedict. quead berbae pracdictae pedi- 
9 diebus of bus ambulande conculcatianem et conſumptionem, ac aliae ber ba- 
wicibus, Cc. praedictae cum averits praedictis conculcationem et conſumptianem, ac 
in libera warrenna praedicta fine licentia of the plaintiff yenatic- 

nem praedictam, a pracditso primo die Septembris, anna primo ſu- 

Lala uſque diem exhibitions hujus billae, uix. ne Lak 
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egmae. 
OAobri, eodem anno, diverſis diebus et vicibur rontmuundb, Er- 
To this declaration the defendants 

jury found for the plaintiff, And now Mr. Salteld moved in ar- 
reſt of Judgment, t at the continuando is laid of a matter, which 
does not he in continuance, viz. guoad vrnationem in librru tour 
ren of the plaintiff, for every day's hunting is a ſeveral hunting. 
He ſaid, that it appeared from the books, that a treſpaſs with con- 
tinuantlo' does not lie where the act terminates in itfelf, and Can be 
but once executed: as a treſpaſs quare equum ſuum vecttit continu- 
ande is ll ; becauſe it is not an act, which can be alleged in con- 
tinuance. 'So a trefpaſs for breaking his fence, or proſtrating his 
houſe, lies not with a continuumdo. 2 Noll. Abr. 315. P. 41. 
3 Hen. 6. Tranſ. 19. So a gh a for cutting down his trees can- 
tinuands is ill, as was held in this court in Eafter term, between 
Brooks and Biſhop, Ante 323. (vide 21 Hen. 6. 43.) for in theſe 
caſes the act cannot be repeated. He farther inſiſted on this dif- 
ference, that where the firſt treſpaſs is without an owfer, there all the 
ſubſequent acts are freſh trefpaſſes ; but where by the firſt treſ- 
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of the firſt treſpaſs will diſcharge all the ſubſequent acts in this 
caſe, but in the former caſe it will not, becauſe every day's entry 
is a freſh treſpaſs : as Tel. 126. Thorp and Strictland. 1 Brownl; 
223. 3 Cro. 182. And with this difference muſt the opinion of 
Fitzh, N. B. 91. C. be underſtood, where he ſays, that a treſpaſs 
of his houſe or cloſe proſtrated may be alleged with continuance, 


but an actual offer muſt be intended. 
in this caſe ? 


and Jennings, 2 Roll. 549. u. 5. it is reſolved, that a treſpaſs guare 
Juccidit et 3 ro arbores continuando, Sc. is ill. So the caſe 
of Lichford and Elliot, as is it reported 1 Sid. 224, 249. treſpaſs 


there judgment was given for the plaintiff, becauſe the declaration 
was, that the defendants jecerunt the logs inſtead of jacuerunt, 


1 2 given for it. Vide 1 Lev. 210, 211. Butler and Hedges. 
1 Sid, 319. Ia the caſe at bar, though the continuance be im- 
pofitble, yet damages muſt be intended to be given for it by the 
juty, becauſe it is expreſly alleged to be continued, and ſo the 
intendment of the court is excluded, viz. that the jury gave no 

for the continuance, by the:ſhewing ofthe party; neither 
; Nann | can 
\ 


\ 
% 
% 


pleaded not guilty. | But the, 


or elſe the books are not reconcileable. 20 Hen. 7. 2, 3.p. 72 
Holt chief juſtice. Why ſhall not an actual awfer be intended 


Salkeld, I will ſhew why it cannot. In the caſe of Hoſkins 


for throwing logs on the plaintiff's cloſe continuando is ill, and 


which word was held inſenſible as to that purpoſe, and fo no 


* 


pals there is an oer, there the „ je acts are not diſtinct Diete 
treſpaſſes, but a continuance of the firſt.” And therefore a releaſe where there is 


an owfler in a 


treipaſs, d 
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it is 


5 5 the court intend, that there was an actual ouſter, becauſe 
alleged, that he entred and hunted ſuch a day and ſuch a day. 


Mr. Mountague for the plaintiff urged, that the cuntinuandh is 
proper, and ſo is the conſtant form. He cited Cicero de natura dec. 
rum, and Terence, continuando potionem, for the propriety of the word. 
Here are ſeveral defendants, ſo that one might reſt while the others 
hunted. In this caſe if the continuando be poſſible, then it will be 
good after verdict ; and if it be repugnant and impoſſible, then it 
| ſhall be intended, that the jury gave no damages for it. $0 is the 
caſe of Lichford verſ. Elliot, 1 Sid. 224, 249. 1 Lev. 210, 211. 
and Butler and Hedges, 1 Sid. 319 1 Lev. 210, 211. And to the 
ſame purpoſe was the reſolution of this court laſt Egſter term, in 
the cake of Brook: and M.. me 


A man way Upon the firſt ſtirring of this caſe Holt chief juſtice ſaid; I ſee 
lay a tre.paſs no reaſon, why a man may not allege an entry and hunting on 
_ e ſuch a day, continuando'venationem praedictam diverſis diebus et vici- 
wenationom bus till ſuch a day: the defendant hunts one day and the next, 
re es 1 and ĩt is not one act, which continues from one day to another, 
3 nor the ſame treſpaſs. That caſe in Telu. is not law, the reſolu- 
5 tion was in favour of the judgment. For if the treſpaſs be brought 
continuando, &c. and the detendant anſwers to the. original treſ- 
paſs, but not to the continuance, if the firſt act and the continu- 
ance were the ſame treſpaſs, then the continuance would be an- 
ſwered by the anſwer to the original treſpaſs; but it is not fo, for 
the continuance muſt be directly and poſitively anſwered, becauſe 
Difference be· the continuance is a treſpaſs. There is a difference between a con- 
tween # cen finuando of a repeated act of the ſame nature as here, and a con- 
—— tinuando of cutting down wood, , becauſe: that is impoſſible. For if 
repente | 1 
of the ſawe A man cut any quantity of wood one day, he cannot cut the ſame 
varure, and quantity again the next day. In the caſe of Butler and Hedges the 
corp won continuando appeared to be void and inſenſible upon the face of the 
declaration, and therefore it ſhall be intended no damages were 
Excertion, Siven for it; for the exception, that it is not a matter that lies in 
iet l lr not Continuance, ovght to be taken on the trial. And in ſuch caſe the 
in continu- plaintiff ought not to be allowed to give in evidence more than one 
a __ day's cutting of wood or the like, Treſpaſs was brought for ta- 
me trial. king oyſters continuande, which cannot be, and judgment was 
arreſted. | 


Porveil juſtice. A continuando is not to be ſuppoſed to mean a 
continuance without any intermiſſion, for that would deſtroy all 
continuandes, for cattle cannot eat always. The cutting of trees 
cannot be laid with a continuando. Nor would it lie here conti- 
nuando the hunting and killing ten hares. 80 no continuando for 

| carrying 


a 
] 
$ 
- 
r 
5 


6 —— 8 „ 


2 


1 


Trin. Term 2 Annae reginae. 977 


Ry . = ——_—_—— 
ca_—_— 


carrying away fifty loads of corn. Therefore in thoſe caſes the 
anf ought to lay the fact to be done between ſuch a day and 
ſuch a day; for elſe you can have but the benefit of one treſpaſs, 
and can recover. damages only for one wn carrying, Cc. where 
the thing does not lie in continuance. Why cannot hunting be 

continued as well as depaſturing ? 8 Bt 

© Holt chief juſtice. As to the caſe of an entry with oufter, it Ifan entry b 
may be ſet 550 ſpecially in the count, or not 3 a continu- — on 
ande, or diverſis diebus et wicibus between ſuch a day and ſuch a fuuing graf 
day; but then you muſt prove that the plaintiff re-entered before e, be 


the action brought, or elſe you cannot aſſign the mean treſpaſs. 4 3 


Quod fuit conceſſum per Powell) for by the ouſter the defendant re-earry mutt 
as got the plaintiff's poſſeſſion, and he cannot be a treſpaſſer to be proved. 
the plaintiff ; but when the plaintiff re- enters, the poſſeſſion is in 
him ab initio, and he ſhall have the meine profits. | 
Powell juſtice. Fitaberbert ſays, that cutting of graſs may be 
laid with a continuando, and yet a man cannot cut always. 


| Afterwards, viz. the laſt day of the term, the court gave judg- 
ment for the plaintiff. And Holt chief juſtice ſaid, that hunting Hunting u 


might be laid with a continuando as well as conſumir g and ſpoil- er. with a 


ing the plaintiff's graſs. 
Powell juſtice. It was ſo adjudg'd lately in the Common Pleas. 


Holt. Cutting a quantity of wood cannot be with a continuando, 
but it ought to be laid, that diverſis diebus et vicibus between ſuch 
a day and ſuch a day, Sc. But in this caſe it may be well al- 
leged continuando, and need not be laid diverfis diebus et vicibut, 
Cc. It is but a ſmall treſpaſs, which may be continued. 


Powell, When you lay a continuando of a thing that does not 
lie in continuance, you can only give in evidence a treſpaſs on one. 
day, and can recover damages for no more: which Halt agreed. 


Wyatt qui tam ver/. Eyland. 


14 an action on the ſtatute of uſury the memerandum was general 8. C. Sur. 
of the firſt day of the term, but bail was not put in till the 324. 325. 
middle of the term ; and the court gave leave to the plaintiff to 1 4.1 4 
enter up a ſpecial memorandum, for the defendant is not in court till Amadea 
bail filed,” And this is only to make the entry according to the amend-4 by 
truth, which appears on record; and the court ſaid, it was _ OT 
amendment at the common law, and not on the ſtatutes. de. 


Elderton's 1 


- 


- * 
= W ; / 25 
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Elderton's caſe, the bailiff of We 
| ping 1 fioners of the board of Greencloth, for executing a fiers ſaciat 
Hole. 60, Within the palace of M biteball, without leave of the board; and 
A commit- being brought up by habeas corpus, ſeveral exceptions were taken 
1 to the commitment and return. The commitment was for riotduſ- 
of the Green» ly and forcibly entriug into à houſe within the policy of Whitehall, 
cloth fore riot not having leave from the officers of the houſhould. Mr. Mountague 
naehe for the prifoners urged, that the warrant of commitment was in- 
io erecute a ſyfficient; it is, Whereas information has been made to this 
fierifacias i board, Sr. Whereas the board of Greenclath have no authority 
Re to commit perſons for breach of the peace, or the like, Their 
gale neceſſa- bufinefs is to regulate the affairs of the family, and to puniſh the 
rium, cap. miſdemeanors of the queen's menial ſervants; and though the war 
„„ - rant be ſigned by the commiſſioners, by their particular names, yet 

it cannot be intended to be a commitment made by them as they 
are juſtices of the peace. "The ſtatate of 28 Hen. 8. c. 12. creates 
Whitehall a palace, and therefore it ſhall have no larger privileges 
than that ſtatute gives, wherein is a faving of the liberties of the old 
palace at Weſtminſter; and when the Queen does no longer live at 
FYhitehall the privileges determine, and therefore this is no crime 
puniſhable by the board of Greenclotb. The Queen's honour is as 
much concerned to ſee juſtice duly adminiſtred, as for the privileges 
of her on palace; and fince the Queen is removed from White- 
hall, it ought to be as free as any pther houſe in e 
Officers may lawfully execute the Queen's proceſs there. If they 
would have this taken to be a commitment by the commiſſioners, 
as juſtices of the peace, they ſnould have made it as ſuch expreſſy. 
The commitment is, and them to keep, till they ſhall find ſure- 
ties to appear in her Majeſty's court of the verge, or till farther 
order from hence.” But the court of the verge is not a pro 
court, nor has juriſdiction in this cafe ; and the words, till far- 
** ther order,” make the commitment illegal and void, for want 
of a proper concluſion. ltr, bog „ 


Mr. Parker. The commitment is for tiotouſly and forcibly 
entring without leave of the officers, &c. whereas they cannot give 
leave to commit a riot. Beſides, the board of Greenelath cannot 

puniſh perſons for a breach of the peace. It ought to appear in the 
Warrant, that they were juſtices oft the peace, which it does not, 
but only in the return. Tt does not appear as it ought, what are 
the courſe of proceedings in this court of Greene/oth, and when they 
fit, and what is their authority. * 
1 . 


. 


1 
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Mr. Attorney General for the Queen. The authority of the 

ons committing need not appear in the warrant, nor ever does; 
but the ſubſeribing of their names is ſufficient, This court is not 
now to-inquire into the nature and buſineſs of the court of Green- 
club. There are ſtandiog commiſſions for the peace, both for the 
verge and the palace, wherein the officers of the board. of Green- 
thth are always commiſſioners ; and here they committed theſe 
perſons as juſtices of the peace, for breach of the peace, for want 
of ſareties, as every juſtice may do. It does not come now into 
conſideration, whether an execution may be executed within the 
verge, though the palace ought to have ſuch privilege. - And to 
that purpoſe he cited Jacob Halls caſe, but that matter does not 1 Vent. 169. 
appear in the return ; but the commitment is for a riot, as by juſ- 1 Mod: 76. 
tices of the peace, and they may try this matter. The ſtatute of 2 xe, 846, 
Hen. 8. is only to aſcertain the bounds of the palace of Whitehall, 
for the Queen may declare any hauſe a royal palace without the 
parliament. For it is the prerogative of the crown to give that 

privilege to any houſe the Queen pleaſes. By the return it is ſet 

forth, that the perſons committing were juſtices of the peace within 

the verge and palace, and the court will take notice of their power 

as juſtices. The words (without leave of the officers, Fc.) does 

not make the offence leſs, but ſhew that the fact was done without 

any colour. A warrant of commitment need not be ſo certain as 

pleading, thoſe who make it are gentlemen not underſtanding the 

forms of law ; but in this warrant the offence, and their authority, 

tufficiently appear, and the concluſion of the warrant, ** till they 

* find ſureties, or, farther order, is ſo of courſe, for when men 
are committed for want of ſureties, they muſt ſtay ia cuſtody. till 


Serjeant Darnall cited 3 Inf. 140, 141, and Stamford's eas of ; 
the crown, ——— that formerly it was held a ipriſion, | 
to cite or ſummon a man within the King's palace. 


Mr. Attorney General. This commitment is not by way of 
2 but only for ſaſe cuſtody till the matter is deter- 
| 


Mr, Mountague. Every commitment is a puniſhment ; this com- 
mitment is to the porter of the verge, which is ill; for he is not a 
proper officer, to whom a juſtice can commit, They ought to 


direct their warrant to the conſtable, who is the officer appointed 
by the law. | | 33 


Gee | Hole 
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A _— © Holt chief juſtice, It need not Be mentioned in the warrant, 
wade by that they are juſtices, for they need not mention their office in the 
peace need not warrant ; but it muſt appear in the return, and ſo it does here. 
3 - The priſoners are charged with a riot, and ſhould they not be tried? 
ah And thoſe, 'who made the commitment, have an authority as juſ- 

| tices within the verge and palace by particular commiſſion, diſtin 
| The Queen's from their authority as officers of the houſehold. But it is not ſaid 


perſonal refi- in the return, that the Queen is perſonally reſident at Whitehall; 


cence makes 


T7 es. which makes it a palace. 


3 Mr. Attorney General, After the King has once declared a houſe 
do be his palace, which is done by his declaration under his great ſeal; 
it continues a palace, although he remove afterwards. EY 


Halt chief juſtice, Suppoſe a murder be committed at Whitehall, 
whilſt the Queen is refident at Windſor, can the murderer be tried 
before the lord high ſteward, and on the ſtatute of 33 H. 8. c. 12; 
and that ſtatute is only declaratory of the law ? 5 


Jones's cle Mr. Attorney. One Jones in the reign of Queen Elizabeth was 
bh convicted of the murder of a man in the Tower, and though 'the 
Queen was not reſident there, judgment was given againſt him to be 


hanged, and to loſe his right hand; and his hand was accordingly 
cut off before execution. | | 


Holt chief juſtice, Here the parties are committed till they find 
 'ſureties to appear at the court of verge, and it does not appear, that 
Tube King's court has juriſdiction of the fact. We are indeed bound to take 

Beveh cakes notice of every thing that belongs to the Queen's privilege ; that 

| a Ms Whitehall is a palace, and that there is a court of verge, which was 

to the Queen's a court before the ſtatute of Hen. 8. and has no ſtated times of fit- 

privilege. ting ; it is held by virtue of an original authority in the high ſteward, 
The ſlatute wasread. | 0740s 


Powell juſtice. The privileges of the palace are by the common 
law in reſpect of the Queen's preſence, but that privilege does not 
determine ſo ſoon as ever ſhe turns her back, when a houſe has been 
declared a palace, As a private man may have two manſion- houſes, 
and live ſometimes at the one, and ſometimes at the other, I te- 


member the caſe cited by Mr, Attorney, it is alſo mentioned in 
* Crompton, | 


«Holt chief juſtice, It is a new caſe, I will conſider the ſtatute. 
But 1 doubt of Jones's caſe, Shall a man have his hand cut off - 


- 
— 
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the ſtroke firſt, and then be hanged for the murder? Shall the 
ame act be a miſpriſion and a murder too? When the offence pelooy 
amounts to felony, it drowns the miſpriſion. If ſuch a judg- drown n 
ment was given, it was not conſidered, 1 ſhould hardly agree milprigon, 
to It. | 


Powys and Gould juſtices agreed with Powell, that the privilege of privilege of 
the on remgins, though the Queen be not refident, # pra . 
| | the 
Hot chief juſtice; If the court be kept there, though the Queen's — 
perſon be not preſent, it is a refidence ; but when the Queen, and 
the whole court, and all the officers, be removed, has it then the 


privilege of a palace ? There is a difference between a total abſence, 
and an abſence for a time only, ; 


Powell juſtice. Breaking of the Exchequer bas been held bur- 
glary, though none of the Queen's ſervants reſided there. 


Holt chief juſtice, This matter was never ſtirred before, and 
I will uſe caution in it. It may be a contempt where the royal 
perſon is, becauſe of the diſturbance z as it would be in Meſtminſter- 
ball, the court fitting z but it does not appear, in this caſe, the 
Queen was reſident, | 


Powell juſtice. A number of people without leave ought not to 
enter in a rude manner into the palace. We do not know the ju- 
riſdiction of the board of Greencloth ; but we muſt take notice of 
this commitment, as made by juſtices of the peace. | 

Holt chief juſtice. Surely the court of the verge has juriſdition * 
of riots, and it is not founded on the ſtatute of Hen. 8. which 
Powell agreed. | , 


| 13 
Holt chief juſtice, It appears to be a commitment made by them 
as juſtices ; for though they were fitting at the board of Greenc/oth, 
yet having power to commit for this offence as juſtices, if they have 
not power as commiſſioners of the board, it muſt be taken to be 
done by virtue of the power they have, and not by colour of a 


power they have not; but their fitting there does not make them 
to be leſs juſtices ſurely. | 


Powell juſtice. The commitment to the potter may be only to Commitmene 
take them into cuſtody for a time. | —— tes 


Holt chief juſtice. He may have authority by warrant to take 
and carry them, but not to detain them in cuſtody, as it is here; 
| ; and 


1 * 


— _ 
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| and the commitment is directed to him by name, as ;anitors.. I _ 


| | Powell zaſtice. The commitment bs well as juſtices 25 83 
the power they have ; but the exceptions, that the authority of the 
court of verge does not appear, and that the commitment is Janitori, 


. | Which is not a legal priſon; are conſiderable. Fo 


Bunt fer Holt, we cannot ſend the priſoners back again, 12 — 
take care of them; but let them come up again by rule, without an 

alteration, and let things lay in atu guo. Adjourned. | 

P | - Fg PE PR ne i 


But this matter never came before the court again, , ſor the pris 
ſoners were diſcharged the next day. | nds on. Lo, 


-- Afterwards the laſt day of the term Holt ſaid, I have fearched 
for the caſe cited about killing a man in the Tower; It is Burdelt 
and Muſkett's caſe. Being diſſatisfied with my lord Coke's report 
bf it, therefore I ſent for the record, Which is Micb. 1 5& 16 Eůiz. 
rot. 2. and there 1s judgment of death given, but no judgment that 
his right hand ſhould be cut off. It is indeed ſo related in Scow's 
Chronicle, and in fact his hand was cut off; but there was no judg+ 


ment for it. 


s. C. 6 Mod. Jordan cg. Tomkins. 


ee, Taeger, fg For that e pain fe ge ofthe 
+5 detendant did provide meat, drink, and lodging for J. S. and 
Hob. 216. J. D. and the plaintiff had judgment by default, Mr, Acherley 
In lee, moved in arteſt of judgment, that an indebiratus afſumpſit did not lis 
no os Ml this caſe, but the plaintiff ought to have declared ſpecially. i 
for another. 8 | 


, But Holt chief juſtice ef curiam, it is well ; for it is a 
842, contract between the plaintiff and defendant, and no action lies 
againſt * 8. or J. D. E 5 . Nn g * + 


W 
* 


Johnſon ver/. Shippen. 


$ C. 1 Salk, Ship was outward bound to — — being be 
$55 Lay, 0) diſtreſs at fea in her voyage, put into Be//on in New' England, 
0 0 ** and there the maſter took up money, which he applied in neceſſa- 
ii Mod. 30. ries for the ſhip; and as a ſecurity for the repayment, by way of 

- Suit on a hy- hypothecation, made a bill of ſale to the party of part of the ſhip, 


erg HO wow livelie in the court of admiralty againſt dbe ſhip - 


— 


— 
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ca to-compel the payment of the money.  Serjeant T 
moved for a prohibition, and a day was given to hear counſel on 


both ſides. On the day ſerjeant Darnall infiſted, that as this caſe is, 

there ought to goa ee ee becauſe it appears upon the face of 

the libel, that this hypothecation was upon land in port, viz. dt 

Boftan, and not upon the ſea, as it ought to be, to give that court 

a juriſdiction. Beſides this appears to be a bill of ſale of part of 

the ſhip, upon which the party may have his remedy at common 

law, and not a proper hypothecation, Alſo the proceedings are . 
againſt the owners, as well as againſt the ſhip; and if the owners 
are liable, they are chargeable at common law. 


* 


Mr. Cheſbyre againſt the prohibition. | It makes no difference, 
whether the hypothecation were upon the ſea or upon land, being 
done in a voyage; and a prohibition has been denied upon the ſame 


point as this caſe, in this court, between Cgſart and Lawdſley, Trin. 
1 Will. & Mar. where the hypothecation was in port, vig. at Ro- d 2 


terdam. The ſame was adjudged here, Hill. 1696, between Benoir ee 
and Feffrys : and about a year ſince between Juſſin and Ballam a Awe 577, 
| a was granted, becauſe it did not appear there was any 8. 


ypothecations In this caſe the neceſſity of the thing requires that 
it be done at land, and it would be 


prejudicial to navigation, if this 
{uit in the admiralty ſhould not be. | | 


Halt chief juſtice. The caſe of Coſart and Lawdſey was the 


{ame as this, and there on a demurrer to a declaration in a prohibi- 
tion, a conſultgtion was awarded by the whole court. hen an 
hypothecation is made either for money to buy neceſſaries, or for 


neteſſaries for the ſhip, in a voyage, the Court of Admiralty ha 
a juriſdiction, for the party has no other remedy z we cannot rite 


him any remedy againſt the ſhip; and if the ſuit there ſhould not 
be allowed, the maſter will have no credit to take up neceſſaries for 
the uſe of the ſhip. Re | 8 


. 
Powell juſtice of the ſame opinion. The original matter is conu- 


fable in that court, and the hypothecation upon land is of neceſſity ; 
lor it muſt be done in port, and cannot be done upon the ſea, and 
the party has no remedy but by the maritime law. ; 


Holt chief juſtice. No maſter of a ſhip can have ciedit abroad 

but upon the ſecurity by hypothecation, and we ſhall hinder the 

Court of Admiralty from giving remedy, when we can give none 

ourſelves? It will be the . prejudice to trade that can be, to 

pots prohibition in this caſe. Indeed if a ſhip be hypothecated ,_ 
ere in England before the voyage begin, that is not a matter within 3 

the juriſdiction of the Court of Admiralty, for it is a contract made 
; | P pP here, 


* * 5 
as 9 
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here, and the owners can give ſecurity to perform the contract. 
Which Powell agreed. 5 


Holt chief juſtice. There is no difference, whether the hypothe- 
cation be alleged in the libel to be made in port, or appears ſo to 
„be by the ſuggeſtion, as it was in the caſe of Coſart and Laudſſey. 
se. And as to what you ſay, that this is a bill of ſale, and ſo a remedy 
* dälkd̃t law, that is not fo, for the maſter has no authority to ſell any 

part of the ſhip; and his ſale transfers no property, but he may hy- 

Prohibition pothecate. And fince the proceedings in the Court of Admiralty 

quoad — are againſt the owners, as well as againſt the ſhip ; let a prohibition 
ners. go quoad the proceeding againſt the owners, and let them go on to 

condemn the ſhip. To which the reſt of the judges ao 


Preſgrave ver/. Saunders. 


8. C. Salk. 5, T. replevin for taking ſeveral goods of the plaintiffs, apud paro- 
Property in chiam ſan#1 Clementts Dacorum in commitatu Middleſexiae praedic- 
an pie 9. to, in quodam loco ibidem vocato a chamber in Devereux Court, and 

3 A the defendant pleaded, qued praedifus the plaintiff actionem ſuam 
not in abate= Prardifam inde verſus cum babere ſeu manutenere non debet ; quia 
1 dicit, quod, quoad praeditlum unum lectum, Cc. de bonis et catallis 
: Salk. 5. in narratione pracdidla mentionatis parcellam, idem the defendant 
5 70 * dicit, quod proprietas bonorum ct catuliorum illorum eft, et praedicto 
12 Mod. 122. fempore captionis bonorum ct catallorum illorum fuit, ipſi praefato the 
6 Mod- 81, defendant, abſue boc, quod proprietas bonorum et calallorum illurum 
ON 519. Praedicto tempore quo, &c. fuit praedifio the plaintiff, prout per nar- 
2 Ro. Rep. ratronem. praedictam ſuperius ſupponitur, et hoc paratus e vert © 

* ficare Et qucad praedictum unum repoſitorium, et decem alios li- 
bres, &g. de bonis et catallis in narratione praedicta mentionat.s re- 5 
fiduum, praedictus the defendant dicit, quod tempore captionis bono- 
rum et catallorumg/lorum r:fiduorum ultimo mentionatorum froprietas 
eorundem bonorum et catallorum fuit cuidam Ricardo Frith; abſque 
Loc, quod proprietas benorum et catallorum illorum reſiduorum pracdiclo 
tempore quo, &c. ſuit praedicto the plaintiff, rout per narrationem 
praediflam ſuperius ſupponitur, et boc paratus ejt verificare et pro- 
bare; unde petit judicium, fi pracdiftus the plaintiff actionem ſuam 
praediftum inde verſus eum babere, ſeu manutenere debeat. &c. petit 
etiam retornum omnium et fingulorum bonorum et catal orum pratdi- 
Etcrum, una cum damnis, Ec. /ibi adjudiciari, &c. Upon a demur- 
rer to the plea Mr. Ward objected, That it ought to have been 
pleaded in abatement, and not in bar. But it was held, that it 
ought to be pleaded in bar, and not in abatement; for it deſtroys 
the plaintiff's action utterly. And ſo is the caſe in 31 Hen. 6. 12. 


Hen, 6. 35. and 2 Lev, 92, where it is ſaid, that it was at the 
39 35 9 44G, leck 


e 
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deftion of the defendant, to plead it one way or the other ; but 
the caſe was denied as to the election, for it was ſaid, that it aught 
o be pleaded in bar and not otherwiſe. ee 


# | YL | 
2. It was objected, that the concluſion of the plea went but to 
part of the matter, iz. the word inde referred only to that part of 
the plea, that alleged the property in Frith. Seu non allacatur, it 
does to the whole. And it was held, that the defendant need not 
vor for a return in this cafe: and judgment for the defendant per 


curiam; and it is the ſame thing, where property is laid in a ſtran- | 
ger, as in the defendant himſelf. Ex be hy. magiftri Smith, 


Note, I took Mr. Ward's objection to be, that property in a Hl. 4 wal. 
ſtranger could not be pleaded in bar; but the court held it might & Mar. 


be pleaded, either in bar or abatement, as well as property, in him- _ * 
ſelf; and it is all one to the plaintiff who has the property if he Salk. 94. 
has none; and it has been ſo adjudged lately, though formerly it Paal, 


was held otherwiſe. Pengelly. wy Wl 3: 


Schrimſhaw. 
Salkeld, who was counſel with the defendant, agreed with Mr.“ 17. 
Penrelly. And that which the court denied in Levinz, was the | 
report of the caſe of Wilaman ver. North. For the plea was, pro- 4e 215. 
perty in the defendant, and it is reported in 1 Ventr. 249, int not 
property in a ſtranger, as Levinz reports. 


8 Day verſ. Muſkett. 70 St 

N treſpaſs, guare vi et armis primo die Februarii, anno Domini 8. C. 6 Mol, 

millemo ſeptingentefimo primo, clauſum ſuum fregit, and con- 4 N 
cludes contra pacem Dominae Annae nunc reginae, &c. The de- * 2 * 

ſendants pleads that he and others did the treſpaſs jointly, and de done in the 


pleads a releaſe to one of them. The plaintiff replies, non eff face King's reign, 
tun. 2nd the defendant demurs, * 112 1 


of the Queen, 


Mr. Ellis, The treſpaſs being laid in the time of King William, 
for he died in March 1701, the concluſion contra pacem of the pre- 
lent Queen, is ill, and a variance. 22 Ed. 4. 24. Pp. 23. And it 


was held in this court Hil. 6 & 7 Wil. & Mar. between Melwood Aut 38. 
add Leach, that it is not aided after a verdict. | 


Mr, Cheſbyre. Since the capiator pro fine Sean „it is 
act necefſary to allege the treſpaſs contra pacem. ME 
Halt © Po Av ». » . . : - | 
chief juſtice. No, it is the vi et armis may be ommitted. 8 
M. ted. 
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Mr. Cheſhyre. The defendant, has confeſſed the treſpaſs, and 
therefore — take advantage of this miſtake on _ * | 
murrer, for it is only matter of form. If there had been no con- 

tra pacem at all, the declaration had not been ill in ſubſtance ; and 
this being impoſſible and repugnant, it is as if there had been none 
And ſoit is held 1 Si2. 253. that a wrong contra pacem is only 
form. 4 115 . 058 3 Wi re 


' 1 
N _ at 1 


4 


7 


B Naſh verſ. Batterſby. 


80. 


| Debtona N debt upon a bond, the plaintiff declares the name of Ed- 


nigh * ward Naſh genergſi. The defendant pleads in abatement, that 


| tleman, the plaintiff is no gentleman, To which the plaintiff demurred, 


Pleaded, be is which is ill; for it amounts to a confeſſion, that he is no gentle- 


leman. : 
WT 1 man, and then not the ſame perſon named in the count: but he 
Plaintiff de- 5 | 


munen. ſhould have replied, that he is a gentleman, Judgment was given, 
that the writ ſhould abate. 


_ 


Comes 


a. 
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INa writ de . bomine -replegiando, the defendant appeared and 8. C. Satk. 5. 
in abatement of the wrir, that the writ does not ſet forth 8 

of what ville, hamlet, or place, the de ſendant is. It is, quod reple- there needs no 
giar i facias A. B. quem Jobannes Wood mercator, &c. without any dition. 
addition of his abode. The plaintiff demurred. Setjeant Hol! for 

the plaintiff, No addition is neceſſary in this caſe, becauſe no 4e goz. 
exigent lies here. In actions of treſpaſs vi et armis, proceſs of 
exigent did lie at the common law; bu the writ .de bomine-reple- 
giando is not vi ef armis, and ſo no proceſs of outlawry lay in it at 
common law, nor 4s ſuch proceſs given on this writ by any ſtatute. 
If by any ſtatute, it would be by the ſtatute of 25 Edw. 3. c. 17. 
but that does not extend to it; for it is, that proceſs of exigent ſhall 
be awarded n actions of detinue of chattels, and taking of beaſts, 
Jn this caſe there ſhall be no fine to the King. The ſtatute of K 6 
Edw. 3. does not extend to give proceſs of outlawry in a writ of en- _— 
try upon the ſtatute ui ingreſſus non datur per legem. ' 2.5 Hen. G. . Cc. 

Mr. Beresford for the defendant. This writ is within the ſtatute 

of additions. 1 Hen. f. c. 5. for on this writ proceſs of exigent 

ſhall. be awarded. Proceſs of outlawry lay at common law, as 
well in ſuch actions, where vi et armis might be ſuppoſed, as where 


u 


it was alleged 35 Hen. 6. 6. 2 Roll. 805. u. 1. C. L. 128. 6. Plowd. 
' 228, 6. F. N. B. 220. 6. as in a writ of deceipt, which is in nature 


of treſpaſs, 11 Hen: 4. 15. a capras awarded in homine roplegiando. 
do ptaceſs of exigent lios in a replevin of goods. | r 
The firſt day this caſe was debated, Half chief Juſtice ſaid the 
ſtatute of Hen. g. requires there ſhould be additions in all original 
writs, wherein proceſs of exigent lies, but that muſt be underſtood, 
where the proceedings are upon the firſt writ; but where the pro- 


ceedings are upon the ſubſequent proceſs, as in a replevin de averiit, 
hol the proceedings are upon the pluries replevin, that is out of 
ide ſtatute, 1 NE e ne 


Powell juſtice. It ſeems to me to be all one. : 
| Holt chief juſtice. In actions vi et armis, proceſs of outlaw¾yry Outlawry nt 
lay at the common law; but in actions on the caſe, where no e law. 
capias lay, but diſtreſs infinite, proceſs of outlawry was given bß 
the ſtatute, and did not lie at the common law. But in this caſe Fine in hemine 
the proceſs is not diſtreſs infinite, but a capias, and this is an ex- rg 
traordinary writ, It is a treſpaſs, and here the King ſhall have a 


Qqq | - fine, 
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fine. In replevin of goods proceſs of exigent does not lie on the ori- 


ginal writ, but when on the return of a nulla bong on the pluries 
replevin, a capias in withernam iſſues. At the common law there 
needed no addition in any caſe. If an exigent lies upon the pluries 


returned in this eaſe by the common law or ftatute, then there muſt 
be an addition. Indeed the ſtatute of Edw. 3. gave an exigent in u 
replevin of goods, and it lay not at common law, becauſe there are 


vo proceedings upon the firſt writ, which is vicontiel, but upon the 


- procels iflues upon the original writ returned. 


pluries returned a capias in withernam iſſues. But in this caſe the 


1 SF&@%.z 


Pute juſtice. | I ſee no difference. 


- Holt chief juſtice. Surely the ſtatute of Hen. 5. extends to this 
caſe, for proceſs of outlawry did not lie in a replevin de nueriis at 
common law. Pray ſce what is the proceſs in a hamine replrgiandb, 
far it is an original writ, and the defendant is to appear upon the 


return, 


EE S#+ 


Atterwards, the laſt day of the term, Hur chief juſtice fyid;/ we 


are all agreed, that no addition is neceſſary in this caſe, becauſe the 


pluries repleuin, upon which we hold plea; is not the original writ, 
but the original writ is vicontiel, and no. proceſs of outlawry lies 

upon it, and therefore it is not within the ſtatute. And ſinee there 

is no addition in the firſt writ, there muſt be none in the plurics, 
becauſe the pluries muſt pur ſue the firſt writ, or elſe it wilt be a va- 
riance. The pluries is not the original writ, but is founded on ano-— 
ther, vis. the firft. The ſtatute of Hen. 5. is to be taken ſtrictiy, 


and not by equity. The words are: that in every original-writ of 


Aſſize with 
force. 


actions perſonal, and in which the exigent ſhall be awarded, Cc. 
New, in an aſſize of nauel differen, if it be found to be with force, 
upon which the King bas a fine, and a capiatur is entred, and pro- 
ceſs of outlawry lies, yet that is not within the ſtatute of Hen. 5. 
becauſe it is a mixt action, and not merely a perſonal action. 
5 | SE TI | Nth | | w +4 n 3 
Pocell juſtice. We do not hold plea upon the firſt original writ. 
You never ſaw a writ de bomine replegiando with an addition. 


Holt chief juſtice, If the firſt proceſs: be without any addition, 


and the pluries is made with an addition, then it varies from the 


- firſt, and that will be a fault, it will make it naught, The ſecond 


and third writs are founded on the firſt, and although you can have 


Do cyer here (as was objected by Mr, King) of the firſt, or ſecoud 


- Wiz, yet that is nat material. Let the defendant anſwer over. | 
ITT. 44 e Ear | 1 +5 « a 0 : 
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R. Richardſon prayed a mandamus to che maſter and wardens A mandemns 

of the company of gun-makers,/ to cauſe them to give a — 2 
proof-mark to J. 5. a freeman of the company, without which — 
he cannot ſell his guns; for neither the Queen, nor other perſons to cauſe them 
will buy any guns, which have not that mark. Holt chief juſtice, A _ 
We cannot do it. They are no legal eſtabliſhment. You- muſt J. S. a free- 
petition the Queen to iſſue a guo warrants againſt them, to repeal man of the 
their charter for this miſdemeanor ; but we cannot help you. Deny 


the mandamus, per totam curiam. | 


N debt upon a bond with condition to perform an award, fo as Award in wri- 
the ſaid award be made in writing, and ready to be delivered to net . _—_ to 
the parties, Gc. the plaintiff in ſetting out the award in his repli- 4e 5. 
cation, upon xu agard fait pleaded, ſhewed it was made in writing, 

but did not ſay it was ready to be delivered, &c. And upon demur- 1 Noy 38. 
rer it was held by Holt, and the court, that it was well enough; for 
being made in writing, it is ready to be delivered. 


1 


0 


} 4 


Regina, ver/. Naſh. 


ASH was convicted before the juſtices upon the late ſtatute, 34 Vol. 37. 
for deer-ſtealing, and the juſtices. iſſued their warrant thereon *- © Salk. 
10 the conſtable to levy the penalty, who accordingly diſtrained the ; C. K. 564. 
goods of Naſh; but before any ſale of the goods, a certiarari was Far. 120. 
drought to remove the conviction into this court, Where it was . © 


conſtable di · 
4 | ſtrained the 
Me. Moumtague and Mr. Eyre oppoſed it, and infiſted that no . -—aeirke 


#andamys lies in this caſe, for hete is no return to charge him, aud moved the 
the proſecutar has proper remedy by action, as for money received <onvittion: 


remedy, 5 


| ___ the conſtable 
2 ſold the goods, 
Mr. Brod | Leas | min zun ten 2 but refuſed ta 
5 | | deliver the 
of þ erick, He ought not to be allowed to take advantage —_— 


's OWN Wrong, and we have no other remedy for want of ne 


Holt 


: 
"IS, 
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Bub chief juſtice. It was doubtful upon the words of the fa. 

_ tute, whether the conſtable had power to ſell the diftreſs, but we 

base determined it that he may, Now in this caſe the conviction 

being removed before us by the certiorari, the proſecutor cannut 
ö © ohh EE i; b | | 


Powell juſtice. Cannot we make a rule for him to return his 
warrant? 12 n n 
Halt chief juſtice. No, we cannot, for it is an authority exe- 
.-cuted before the certiorari awarded, and we have no conuſance of 
tdtthßhe warrant, no more than of an execution executed on a judg- 
ment in the Common Pleas before a writ of error brought in this 
court. The proſecutor fhould have kept a copy of the warrant 
that was delivered to the conſtable, and that would have been 
eevuidence againſt him on an action. But this warrant being returned 
| before the juſtices, they may call upon and require” the conſtable 
3 | to make a return of his Warrant. For the 1 being diſtrained 
Crrtiorari no before the certiorari awarded, although they were not ſold till 
ee after; yet execution being executed in part before the writ iſſued, 
goods were it does not ſtop the execution of the refidue, but the juſtices may 
eized beſore. proceed againſt the conſtable, and this is your proper remedy, As 
when a eri ſacias is ſued on a judgment given in the Common 
| Pleas, and the defendant's goods ſerzed thereon, and then a writof 
error is brought in this court, yet notwithſtanding the Common 
4 | Pleas may award a venditioni exponas, upon a return by the ſheriff, 
* that the goods remain in his hands pro defetu emprorum: we will 
nmniot rain theſe things. Take your remedy from the Juſtices, who 
have a coercive power to make the conſtable return bis warrant, 
and may ſet a fine upon him, if he does not; and we can do ne 
mote to a ſheriff ſor not returning an execution. We cannot 
male h ́, e e ß ß $4 
Powell of the ſame opinion. 


. Holt chief juſtice, If we ſhould grant a mandamus, and the 

<onſtable refuſe to comply with the-command of the writ, all we 

can do is to fine him, and it is a round about way, You may 

| indi him, or proceed againſt him by way of information; or the 

-- Juſtices may fine him high enough to compel him to pay ihe 
money. At I | mo 423-0 


Let the rule for a mandamus ni, Gr. be diſcharged, per curiam. 
Pune 


* 
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Owell juſtice. Batten iacloſed, which is within the meaning of gien to be 
P the — of Edu. 6. to be exempted from payment of 9 wi exempted 

be ſuch land as is barren ſuapte natura, and not land upon 722, 
which wood or the like grew before, which is afterwards burat, and ae nararo. + 
the land converted into tillage. And on a ſuggeſtion for a prohi. Buab. 159. 

bition to a ſuit for tithes of ſuch land, it muſt be alleged to be barten 

ſuapte natura. | | ESO TT tn 


Man was indicted for aſſaulting and beating a cuſtom-houſe No india- 
officer in the execution of his office. Mr. Lutwyche moved to ment where a 
quaſh it, becauſe the ſtatute of the 13 & 14 Car. 2. c. 11. ſeck. 6. ry moat re 
inflicts a penalty, and preſcribes the particular method of puniſhing men: is pre- 
that offence, vis, by the juſtices of peace, by fine and impriſonment; . 
and therefore no indictment lies for this offence, as was adjudged ,,, .... 
about two years ago in the caſe of The King verſ. Watſon, in this regina veil; 


= 


court, and reſolved accordingly by all the judges at Serjeants-inn, Wailea. 
The indictment was quaſhed, abſente Holz. : 4d 


H LT chief juſtice. It was formerly held by all the judges of in a foicin 

11 England, that when there was a proceeding ex officio in the ec- ſpiritual — 
cleſiaſtical court, they were not bound to give the party a copy of 5 2 | 
the articles; but the law is otherwiſe, for in ſuch caſes, if they re- have gt 
fuſe to give a copy of the articles, a prohibition ſhall go guauſque they 9 
deliver it, and accordingly upon motion a prohibition was granted in 
the like caſe per Holt ei curiam. Fa | 


Thorneton verſ. Bernard. 
N treſpaſs for taking duas ſarcinas lini, Anglice two packs of flax, Dues Erne 
et duas ſarcinas cannabi, Anglice two packs of hemp, after a ver- *%.. 12. 
iQ, Mr, Attorney General moyed in arreſt of judgment, that this 2 Selk. 65 
e g not ſetting out the weight or quantity of a pack or 1 
Cro. Bl, 818, 265. Cro. Ja. 305, Sty. 08, 8 FE 
Barnard, a \ Kd. % 4 22 $18, Td = pre enen bar "9 


Mf Broderick. There have been Gronger caſes than this after a Aue 193. 
verdict, as in rover for duobus pectis vim branditi, Anghce two pieces | 
of brandy, was held good here. e lat. oc mak 


Holt chief juſtice, It is well enough, You may plead the re- 
covery in this action in bar to any other action brought for the _ 
wn ... taking ſo Eg 
| 3 re much 


e. 1 * 8 „ ade — a * — — 
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much hemp by weight, you may aver that theſe packs and bundles 
contained that weight. In an action of detinue you declare for a 
155 box of writings, without ſetting forth any writing in particular; but 
lit you ſet forth a particular writing, which concerns land, as a char. 
ter of feoffment, then indeed the defendant ſhall not be allowed to 
„ DTS TT” 4 HOO Sb TOE AS | 


Let the plaintiff take his judgment, ber curiam. 


1 : 


194. \ 
; . Coord. 482. . 8 a | 
- _ 95 FF HE defendant pleaded a plea in abatement, and the plaintiff 


- pg” demurred, and judgment was given for the defendant, and 
3 Mr. Branthawite moved for the defendant, that he might have his 


on aplea iv | coſts, upon the late ſtatute, 
abatement, he 
ſhall not have 


_ Mr. Raymond for the plaintiff inſiſted, that it had been otherwiſe 
Trin.roW. 4, ruled in this court lately in two calcs, viz. Tomms verſ. Llyd, and 
Comb. 482. Ogle v. Norcii fe. 

Salk. 8 ; : A. 


Holt chief juſtice, The defendant ought not to have coſts by 
the ſtatute, for judgmevt in this caſe is not given on the demurrer, 
but quod querens nil capiat per billam. The ſtatute intends only to 
give coſts, where the merits of the cauſe .are determined on. the 
See 2 Willon demurter. Where judgment is given for the plaintiff, it is not 
367. final, but only a reſpondeas oufter, and he has no coſts by the ſtatute, 
and therefore it ought to have the ſame expoſition as to the defene- 

ant, that he have no coſts neither; and the like conſtrudtion ought 
to be in both caſes; to which the court agreed. 


Ante 337. 


Brough ver. Parkings. | 


$.C.6 Mod. FJ RRO R-upon a judgment in the Common Pleas, in an ac- | 


| 1 Stk, 5 tion on the caſe upon an inland bill of exchange brought 


. againſt the drawer. The plaintiff had judgment by nil dicit. Mr. 
un inland bil Raymond for the plaintiff in error urged, that it does net appear in 
brought a. the declaration, that the bill was proteſted, and fince the late ſta- 
g og fate of 9 & 10 ll. 3. no action can be brought againſt the 
vithoa, ew. drawer, unleſs there be a proteſt made, as the act requires, which 
ing a proteſt ought to be ſet forth in the declaration, At the common law the 
GEE ANN plaintiff had no remedy againſt the drawer without notice given 
i Salk. 131, bim of the non-payment” by the party on whom the bill was 

drawn, and unleſs this ſtatute makes a proteſt neceſſary before any 


action 


| 
: 
) 


ad _ ts . Y 
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the party had the ſame advantage before the act as ſince. 
MI. Par ler ſor the: defendant in error inſiſted, that the decla- 


ration was ſufficient, becauſe this bill is not within the ſtatute ; for 


ir does not appear; that the bill was accepted by the underwriting 
of the perſon on. whom it was drawn, as the act requires z and, 
there can be no proteſt without ſuch ſubſcription, - and for that 
reaſon he ſaid, the merchants now refuſe to underwrite. an acce 
tance. But if this bill be within the ſtatute, yet the proteſt need 
not, be ſet forth in the count, becauſe the proteſt is intended for 
the benefit of the drawer ; for nobody elſe can be damnified for 
want of notice, and 'if he receive damage for want of ſuch proteſt, 
if the damage amount to the value of the bill, that will be a diſ- 
charge of the aQtion ; or if it be leſs, then the drawer ought to 
have as much as it amounts to. But this muſt be taken advantage 
of either upon the evidence, or by a ſpecial verdiQ, whereby it 
may appear to the court, which cannot be in this caſe, 


Halt chief juſtice. In this caſe, as well as upon a foreign bill of 
exchange, the plaintiff muſt give convenient notice to the drawer, 
of the non-payment of the bill; for if the drawer receive preju- 


dice by the plaintiff's delay, the plaintiff ſhall not recover. A 


proteſt on a foreign bill is part of the cuſtom, but on an inland bill 
no proteſt was neceſſary by the common law, but by this ſtatute. 


action can be maintained againſt the drawer, it does nothing, ol | 


— — 


But this ſtatute does not deſtroy, or take away the party's action, g 10 Wil. 3; 


where there is no proteſt, nor is the want of a proteſt any bar of 
the action, but the act ſeems only to take away from the plaintiff 
his intereſt or damages, where. he has not made a proteſt, or to 


give the drawer a remedy againſt him by way of action for the coſts. 
and damages, | * = 


. Powell juſtice of the ſame opinion. I cannot agree. to take 


away a man's right by ambiguous words in an act of parliament, 


they muſt be expreſs words, which take away a man's actions. I 


believe a proteſt was never ſet forth in any declaration ſince this 


ſtatute Which Holt agree. 


Another exception was taken to the execution of. the, wiit of 


inquiry. The. writ is returned ſuch a day in quindena Martini, and 
the inquiſſiion returned is, virtute brevis, Cc. returned in guindena 
Martini uſtimo praeterito, which muſt. be a year before, viz. 


Martinmaſs twelvemonth; and Sz. Martin's day is a fixed feaſt, 


and always on the 11th, of November. 


Holt 
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Holt chief juſtice. The return is made on the twenty , bth of 
November, which is the laſt day in fall term, be. 


Mr. Parker. You cannot take notice of the day of the month, 
6Mod-4' 7Þlt chief juſtice. We take notice of all feaſts, and the alma. 
3 Salk. 69, nack is part of the common law, the calendar being eſtabliſhed by 
I 160, act of parliament, and it is publiſhed before the common prayer- 
l 


Salk, 626. book. Let the jodgtnent be affirmed. 


Smartle ver/. Penhallow. 
Intr. Hill. 13 Hil. 3. Rot. 380. 


3 


On IN ejectment upon the demiſe of Jonathan biſhop of Exon the 


8. C. Salk. jury find, that the lands in queſtion are cuſtomary tenements, 
alto; parcel of the manor. of Tregoar in the county of Cornwall, and by 
uſtom to 


nom hires the Cuſtom of the manor are demiſable by copy of court- roll to two 
3 for or three perſons for term of their lives, and of the longeſt liver of 
their live, them, babenuum ſucceſſroe ficut nominantur in charta, Cc. et non 
= yn alter ; and that by the cuſtom of the manor, the perſon firſt named 
babendam ſuc- in the grant enjoys the tenements to him alone during his life, and 
ceſſive ſicut ſo the ſecond and third: that by the cuſtom of the manor the lord 
derte. The is to have heriot of every ſuch perſon ſucceſſively dy ing ſeiſed ; that 
grant is to 4, one Edward Noſworthy, being lord of the manor by virtue of a 
_ 8 demife made thereof to him by Thomas late biſhop of Exon, im- 
him and his mediate predeceſſor to the leſſor of the plaintiff, did by copy of 
aſſigns for his court-roll grant the tenements in queſtion to one Thomas Norton, 
_=_ . and his affigns, habendum to him and his aſſigus for the lives of 
and V. Jobn Penballow, William Walton, and of the ſaid Thomas Norton, 
and of the longer liver of them ſucceſive, &c. that Edward Noſ- 
worthy died, whereby his eſtate determined; that Jonathan biſhop 
of Exon, the leſſor of the plaintiff, entred into the manor, and 
was ſeiſed jure eccleſiae, and entred upon the tenements in ion 
func in poſſeſſione of the ſaid John Penballow the defendant | colore 
praedictae conceſſionis per diflam copiam rotulorum curiae manerit 
praedicti per praefatum Edvardum Neſivortly exiſtentia, and ejected 
him, and made a leaſe to the plaintiff, &c. and ' concludes 
tota materia, if the defendant is guiky of the ſaid treſpaſs and 
eje&tment, Cc. Serjeant Heoper and Mr. Eyre for the plaintiff 
inſiſted, that this grant made to Thomas Norton for his own lie, 
and the lives of the defendant and Witham Walton, is void in tolo, 
not being purſuant to the cuſtom. The cuſtom is found to be, 10 
make grants to two or three perſons for their lives, — 
1 > 
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eve, &c. et non aliter; but the grant by Edward Noſworthy is to 
"Thomas Norton and his afligns, Habendum for his own life, and the 
lives of F. P. and W. M. which varies from the cuſtom. And 
though the grant be of an inferior intereſt than is allowed by the 
cuſtom, yet it being prejudicial to the lord in reſpect of his tenure, 
and of his ſervices, Ec. the cuſtom will not warrant it, but it will 
be void againſt the ſucceſſor. In this caſe Thomas Norton is tenant 
for his own life, and the lives of the other two; for J. P. and 
V. V. are not named to take any intereſt, but only added by way 
of limitation of eſtate to T. N. ſo that upon the death of T. N. if 
either of the other two lives be in being, there will be an occupant 
of the copyhold, which will be an injury to the lord, when a 
ſtranger ſhall have power to come in without his conſent. Where 
an eſtate pur auter vie is made of copyhold lands, an occupancy is 
iacident to it, as well as to an eſtate pur anter vie in freehold lands. 
If upon ſuch a grant the tenant pur auter vie ſhould become a 
bankrupt, the commiſhoners by force of the ſtatute might aſſign 
over his eſtate, and ſuch aſſignee will hold the land after the death 
of the tenant during the lives of the cu gue vies; for the lord 
cannot enter againſt his owh grant fo long as either of them live, 
which will be an inconvenience and an injury to the ſuceeſſor. 
Beſides, this grant, if it be made good, will enure to the prejudice 
of the lord, by depriving him of his hetiot cuſtom; and in this 
country heriots are very valuable, and a great part of the reveuue. 
For the cuſtom has confined the payment of the heriot to a parti- 
| cular eſtate, vi. upon the death of every tenant dying ſeiſed. 
Now in this. caſe if either of the ceſluys gue vies die before T. N. 
the lord will loſe his heriot, which he would be intitled to, if the 
cuſtom was purſued by the grant ; becauſe they are not tenants, and 
ſo not within the cuſtom. And if T. N. die firſt the lord cannot 
claim a heriot, becauſe he is not the perſon to pay it, not being 
firſt named to take by the grant. Now though a lefler eſtate may 
be included within a power by cufton to make a greater eſtate, as 
by force of a cuſtom to grant for three lives, the lord may grafitfor 
one life; yet the full rents and ſervices muſt be reſerved, or elſe the 
grant will be void. If a man have a power to make leaſes for three 
lives, he cannot make a leaſe for a thouſand years, which yet is a 
leſs eſtate in the eye of the law; becauſe the law conſiders F a value 
of the eſtate, and does not merely regard it as a leſs eſtate in quan- 
tity in the eye of the law. So if a man have a power to make 
leaſes for three lives, reſerving the ancient rents and ſervices, a gtant 
for three lives without any reſervation; or with a-reſervation made 
in ſuch a manner as that it will be impoſſible the rent ſhould ever 
become payable, will be void. In the caſe of tie dean and chapter of 
Worcefler, 6 Co. 37. and 2 17 76. it is unplied in the reſolu- 
81 
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tion that if the ſtatute of 13 Eliz. had required the reſervation of 


where there was no heriot cuſtom. But admitting this to be a 


exceeded, muſt be intirely void againſt the ſucceſſor as in other like 


yet when the jury only find the cuſtoin to make the greater eſtate, 
as here, that will not warrant the making a lefler eſtate ; for that 


the intereſt granted to Thomas Norton; for it is, that the plaintiff 


1 


accidental ſervices, the loſs of the heriot would have made the 
leaſe void. And in the principal caſe the loſs of the heriot differs 
it from the caſe of Venn and Howell, 1 Rall. 511. which is objected, 


good grant as to Thomas Norton for his own life, yet being void as 
to the limitation for the lives of the other two, it muſt be void in 
the whole, and cannot ſtand good for part, becauſe the lord grants 
in a manner under a power by force of the cuſtom, which being 


caſes. For howſoever the power be given, whether by act of par- 
liament, by grant, or by cuſtom, all will come under the ſame 
conſtruction, and when it is exceeded, the eſtate made is wholly 
void. As if a biſhop make a leaſe for thirty years, or but two and 
twenty years, it will be void againſt the ſucceſſor in the whole, 
and cannot ſtand good for one and twenty years, becauſe the eſtate 
is intire, and cannot be ſevered. 80 a leaſe paro! made for four 
years is void for the whole, by the ſtatute of 29 Car. 2. of frauds. 
So powers under ſettlements muſt be ſtrictly purſued, when the 
words are particular, according to the diſtinction in Whithec#'s caſe, 
8 Co. 69. b. 70. 


Next they took ſeveral exceptions to the verdict, 1. That al- 
though where a cuſtom warrants a greater eſtate a lefler is included, 


is only by inference, and argumentative: but the jury here ought 
to have found poſitively, that by the cuſtom an eſtate pur auter vie 
is grantable. As in 2 Roll. 653. n. 1, 2. Ven and Howell. But 
as this cuſtom is found, the grant here is not within it, for it is, 
that the Jords may make eſtates to two or three perſons for two or 
three lives, et non aliter, which expreſly excludes an eſtate pur 
auter vie. 2. By the verdict it does not appear, that the eſtate 
granted is yet continuing, for the jury have not found that Thomas 
Norton the tenant pur auter vie is alive, and then the court muſt 
reſume that he is dead (as indeed the truth is) as in an action 
aero by one that claims under a leaſe made by tenant for life, 
he muſt aver the tenant for life is living. 2 Crs. 622. 2 Bulftr. 203. 
Indeed where the jury make a ſpecial concluſion to a particular | 
point as in Goodal/'s caſe, 5 Co. all other things ſhall be intended; 
but here the verdict concludes generally upon the whole matter, if 
the defendant be guilty, Sc. And by the words Jobn Pentballau 
may as well be ſuppoſed to be in poſſeſſion as an occupant, as under 
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lulbw lore praediftae concęſſonis, &c. per praefatum Edwardum 
Nefwortly len. So that here is no title found for the defen- 
dant, and the plaintiff is found to be in poſſeſſion. nr of | : 


Mr. Williams and Mr. Mountague for the defendant argued, that 
this grant is warranted by the cuſtom for the whole eſtate granted; 
for a grant to three for the lives of three others, is a leſſer eſtate in 
judgment of law than a grant to three for their own lives, and 
therefore muſt be included within the cuſtom by neceſſary impli- 
cation. It muſt be intended, that when a grant is made to three 
for their own lives, the grantees may ſurrender and compel the 
lord to admit them; and he that comes in by ſuch ſurrender, will 
have an eſtate pur auter vie; and if the tenant by this act can make 
ſuch an eſtate, ſurely the lord may, or elſe it will be in the power 
of the tenant to alter the cuſtom, and not of the lord, which is not 
equal. But in this caſe the lord does not grant merely by a nude 
authority, but he has an authority coupled with an intereſt, and 
therefore is not tied up to the letter of the cuſtom ; but a grant 
within the reaſon: and equity of the cuſtom is good, Co. Li. 52 6. 
25 in the caſe of Downs and Hopkins, 3 Cro. 323. where the cu- 
ſtom was to make grants for one or two lives; and a grant was 
made to a man and his wife, 4abendum to the huſband for life, and 
to the wife durante viduitate ſua; this was adjudged a good grant, 
within the cuſtom, which warranted a greater eſtate. So the caſe 
of Stanton v. Barnes, 3 Cro. 373. where the cuſtom was, that the 
lord might demiſe ſalummodso in fee, yet it was reſolved he might 
demiſe for years, or life, or in tail, being leſſer eſtates, and the 
word folummodo ſhould not reſtrain his liberty. 1 R. 51 1. u. 1, 2. 
Coke's Copybolder 155. Co. Li. 52 6. So in our caſe the grant to 
T. NM. for his own life, and the lives J. P. and V. V. is a leſſer 
eſtate in the eye of the law, than if it had been granted according 
to the letter of the cuſtom, to three perſons ſuccgſive for their own 
lives; and in ſubſtance and effect the cuſtom is purſued, for the 
grant is for three lives, and in both caſes the continuance of the 
eltate is the ſame. The meaning of the cuſtom and of the words, 
et non aliter, is, that the lord ſhall not grant a larger eſtate than 
for three lives, nor a joint eſtate, but 4abendum fucceſite ; ſo that 
they reſtrain the lord as to the quantity and quality of the eſtate 
granted. If the lord grant to three perions for their lives without 
the word babendum ſucceſſive, the grantees would be jointenants. 
. Copybolder 139. And ſuch grant would be void, becauſe not 
purſuant to the cuſtom, but excluded by the words et non aliter. 
But it is the ſame thing to the lord, whether the perſons named 
take it ſeverally for their lives, or that one of them take the whole 
eſtate for their three lives; and it will be no inconyenience or pre- 
'udice to the lord, for he will come to the land again as — 


Nay, 
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Nay, in the principal cafe he will have it ſboner, for if Thom; 
Norton die firſt, living the other ct que vier, the lord (hill 
enter, and there ſhall be be no occupant, becauſe of the prejudice it 
would be to the lord, as is adjudged 1 Roll. 51 1. n. 3. Venn. and 
Howelt, which is our cafe in point. And for the ſame reaſon the 
ſtatute of frauds, 29 Car. 2. does not extend to make eſtates 
auter vie in copyhold lands aſſecs or deviſeable. And though a 
copyholder pur: auter vir ſhould become a bankfuput, the al- 
fignee of the-commiſſioners of bankrupts muſt be ſubject to tho 
fame fine, rents and ſervices, as all other tenants. Abd in the 
principal cafe the lord will not loſe his hetiot, for when Tha: 
Norten dies, the heriot becomes due And in like manner a he- 
riot muſt be paid upon the death of every aſſignee of the commiſ- 
. fioners of bankrupts; but if J. P. or V. HW. theſe ceftaty que ies, 
die during the life of T. N. then indetd the lord will have no he- 
riot, nor is he intitled to any by the cuſtom ; and it would be the 
ſame, if they two took the eftate after the death of T. N. by the 
grant, for no heriot is due on their deaths, becauſe they were not 
in poſſeſſion, as the cuſtom is. But admitting a grant to a man 
for his own life and the lives of two others is not warranted by the 
cuſtom, yet a grant to a man for his own life only, which is a 
lefler eſtate than an eſtate to three for their lives muſt be 
upon the reaſons and authorities: before alleged; and then though 

this grant be void as to the limitation for the lives of J. P. and 
V. V. yet it will ſtand good to T. N. for his own life, for the 
former part of the grant is ſafhcient to paſs an eſtate for life to 
T. N. and then the Babendum, if it be beyond the power, will be 
ſurpluſage and void, and the grant will ſtand good. The babendum 
is a diſtinct thing from the grant, Hob. 171. though there is a dif- 
ference, where the eſtate is granted by expreſs words in the pre- 
miſſes, and where it is only implied. Indeed where tenant in fre 
makes a grant, the implied eſtate in the premiſſes may be either 
reſtrained or increaſed, by the 4abendum:; but in this caſe the da- 
bendum can neither increaſe or deſtroy the implied eſtate. In 
copyhold lands there is no legal eſtate for life, it is only an eſtate 
at will eſtabliſhed by the cuſtom, and the lords are only compel- 
lable in equity to make admittances. And grants of copyhold 
eſtates ſhall be conſtrued by equity, as 2 Roll. 67. Brookes wer). 

Brookes, Poph. 125, 126. If the lord had only a naked power to 

make leaſes for three lives, yet a grant for one life would be good. 

Co. Li. 258. a, b. Perkins, ſect. 189. A grant to a mat for his 

own life, remainder to him for the lives of J S. and F. D. though 

it be void as to the remainder, yet it will be good as to the eltate 
for life ; and here, though T. N. is laſt named in the babenduin, 

yet it ſhall be tranſpoſed in conſtruction, as if it were firit li- 
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As to the exceptions taken to the verdict, it was ſaid, that ſince 
the grant is found to be made to T. N. for his life, it muſt be ſup- 


poſed Mat he is {till living, and the jury have not found any title | 
in the leflor of the plaintiff. pos 6 


The court were all of opinion to give judgment for the defen · 
dant upon the firſt argument in Trinity term; but upon the im- 
portunity of ſerjeant Hooper they gave him leave to (| to it 


again this term, when judgment was given for the defendant by 
he whole court. | | 


Upon the firſt argument Holt chief juſtice ſaid, this matter 174 ſpecial | 
might have been better found; but though it be not found, that 50 4a find 


7. N. is living yet when the jury find a grant to him for his life, 2 grant to J. &. 


for life, it _ 
we muſt intend in a ſpecial verdict, that he ſtill continues alive, ſhall 88 


eſpecially when the plaintiff is to make out a title to avoid the — — 
grant: but it would be otherwiſe in a plea, Quod fuit conceſſum nat appear i 
per Powell juſtice. We cannot preſume that he is dead, for he otherwiſe ia 
being once found alive, we muſt take him ſo to continue, unleſs Ping. 


it were expreſly found, that he is ſince dead. 


Holt chief juſtice. There is no difference in this caſe as to the. 
eſtate of the lord, who made this grant; for a lord that is ſeiſed 
in fee of the manor can make no greater eſtate of any coppyhold 
than for three lives, according to the cuſtom. Surely a grant for Cuſtom to 
one life is good within this cuſtom; as where the cuſtom is to grant —— — 5 
in ok the lord may grant in fee-tail without diſpute, If grant e 8 
the reſtrained finding of the jury were to be taken as the plaintiff's is good, 
council inſiſt, if the lord grant only for one life, it will be void ;. 
but the words er non aliter muſt be meant only of the extent of the 
cuſtom, and not that the lord is confined to the formality of a 
grant for three lives only. The cuſtom, that the grantees ſhall 
take ficut nominantur in charta, is good. When a grant is made 
to one named in the premiſſes, habendum to him and his aligns, 
during his own life and the lives of two others, the two ceſftuys 
fue vies may take in remainder by cuſtom, though named after the 
tabendum ; but the cuſtom is not ſo found here. But by the cuſtom 
of ſome manors, he that is firſt named may by ſurrender defeat the 
eltates of thoſe in remainder ; but the cuſtom ſhall be confined 
to that particular form of ſurrender in court, and ſhall not be ex- 
tended to a ſurrender in law by fine, as was adjudged in this court, 
between Zinzan and J. almage, tempore Car. 2. (quod vide 2 Jones 
142, 143.) Surely in this caſe the grant will be good to T. N. for 
his own life, being an eſtate within the limits of the cuſtom, and 
the naming of the other two lives will not diminiſh his eſtate. 
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As for the caſe put upon the ſtatute of Elizabeth, where a leaſe is 
made by a biſhop for two and twenty years, it ſhall be void in 
the whole, and ſhall not be good againſt the ſucceſſor for one and 

twenty years, becauſe the ſtatute ties it up to that form. Sr if 
the words of the ſtatute were, that they might make leaſes for 
any number of years not exceeding twenty-one years, if a leaſe 
were triade for two and twenty years, it would ſtand good for the 
No occu- ofie and twenty years. It is very plain, that if a grant be made 
pancy 04 Of 4 copyhold pur aurer vie, that upon the death of tenant for 
granted pur life living 22fuy gue vie there ſhall be no occupant, but the lord 
auter vie, ſhall enter. As when there is tenant for life of a copyhold, the 
Forfeirore 5 remainder for life, and tenant for life commits a forfeiture, the 
lord ſhall enter, and not he in the remainder. In this caſe the 
eſtate granted is a lefſer eſtate than a grant to three for their lives, 
which the cuſtom admits. I do not ſee how the lord will be pre- 
| judiced by this grant, by the loſs of his heriot, as is infifted ; for 
by the cuſtom a heriot is due upon the death of every tenant dy- 
ing ſeiſed; ſo that although the leaſe be made pur anter vie, yet 
upon the death of T. N. the tenant for life, a herivt will become 
due, and the cuſtom extends to it. AP ATT Ne DO OPEN 


Powell juſtice. A grant to one for life, Babendum to him and 
two others for their lives, is good within the cuſtom. © Without 
doubt there can be no occupant in this caſe, for the eſtate goes 

no farther than the cuſtom. If by the cuſtom the lord may 
t for three lives, he may grant for one life, or for any eftate 
coming within the intent of the cuſtom ; then the grant here will 
be good to T. N. for his own life, though it fhould be void as to 
che limitation for the lives of the other two. The heriot will 
be due upon the death of T. N. if the eſtate be good for his life, 

as it is. | | wy 


Powys and Gould, judges, apreed. 


Holt chief juſtice. Tf a man grant a rent out of his lands to 

A. for the life of B. ſhall not the rent extinguiſh if A. die? For 
there wants a grantee, and fo it is here. An occupancy is for 
ſupplying the freehold, but the freehold of a _— eſtate is in 
the lord, and the tenant has only an eſtate at will. 


Powell juſtice. There is no colour of doubt. It is agreed, chat 
tde lord may grant abſolutely to one for life, for that will not 
defeat him of his heriot, which binds all the cuſtomary eſtares 
| agony within the cuſtom ; and then the addition for the lives of 
other two will not hurt the grant for his own lite. 
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. Upon the ſecond argument this term Holt chief juſtice ſaid to 
ferjcant Hooper, who argued for the plaintiff, I am glad I have 
peard another argument, becauſe I ſyppoſe you will now be ſatis- 
ged. The cuſtom confiſts of three parts: 1. As to the conſti- 
tution of the eſtate granted, it. muſt be by copy of court · roll: 
2. As to the extent of the eſtate, it muſt not be above three 
lives: 3. As to the manner of the eſtate, which is different from 
the conſtitution of the law by the operation of the cuſtom, vis: 
to two or three habendum ſucceſſive ſicut nominantur. When a 
cuſtom enables the lord to grant for three lives, cannot he grant 
for one life; He may without doubt, for it is within the cuſtom. 
The caſes cited for the defendant are in point. Where the cuſtom 
is to grant in fee, yet the lord may grant to one for life, with a 
remainder to another in tail, as in the caſe of Stanton verſe. Barnes, 
3 Cre. 373- And that is good, though the cuſtom be to grant 
an intire eſtate in fee-ſimple. So where the cuſtom is to grant for 
life, a grant durante viduitate is good; as in the caſe of Downs 
and Hopkins, 3 Cro. 323. though it has a different determination, 
becauſe it is a lefler eſtate, and ſo within the cuſtom. As to the 
miſchief you pretend, that if T. N. ſhould become a bankrupt, 
and the commiſſioners grant over his eſtate, the aſſigner ſhall have 
it during the three lives; ſuppoſe it had been purſuant to the 
cuſtom to three fuccefive, and the tenant firſt named had become 
a bankrupt, and the commiſſioners aflign his eſtate, the aſſiguee 


is become tenant pur auer vie indeed, but no more, and after - Heriot. 


wards the aſſignees dies during the life of the tenant, that is out of 
the cuſtom, yet the lord ſhall | — a heriot upon the death of the 
tenant ; for though the ſtatute of Fames 1. makes an alteration of 
the eſtate, it did not intend to prejudice the lord, and when the 
aſſigner is admitted, he becomes tenant according to the original 
conſtitution and temvure af the land. Here the grant is only to 
T. N. during his life, and the lives of the other two, the con- 
ſequence of which is, that if T. N. die living the cefluys gue 
wres, ſince there can be no occupant of a copyhold eltate, the 
lord upon his death will have his heriot cuſtom, and alſo the 
land; ſo that it will be no incanvenience, though the lord has no 


—_ upon the death of the other two, becauſe he has the land 
atlelt, | 


. Powell juſtice. If prejudice might happen to the lord in 
this caſe, ts pals, * can be none here. 
This grant is within the cuftom, and is as (extenſive as a to 
three or their lives, and is not a lefler eſtate than the cuſtom con- 
tans, as a grant for his own life only would be, and that di- 
ſtinguiſhes this caſe from the caſes cited. The caſe of Venn _ 
Howell, 
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Howell x Roll. 511. is a ſtrong caſe, for if there can be no occu- 
pancy, then there can be no prejudice to the lord, but it will in- 
deed'be for his benefit; for upon the death of T. N. the other 
two lives fall in to the lord, ſo that, though he loſe his heriot 
upon their deaths, it will be no loſs to him. If the cefluys 


vies die during the life of T. N. the lord will have no hd 


indeed, nor ought he to have any by the cuſtom ; for if the grant 
had been to them three, and they two had died during the life 
of T. N. the lord would not have been intituled to any heriot, 
for the cuſtom is to have a heriot upon the death only of the 
tenant in poſſeſſion. This caſe does not differ from that of 
Venn and Howell: the eſtate granted here is not greater than the 


cuſtom warrants, but in effect leſs ; becauſe if T. N. die, living 


caſe upon the Ry is fit to be conſidered, which is by 
t 


Afignment 
by commiſſi- 
oners of 


bankrupts. 


death during the lives of the other two. 


the other two, the lord will have the whole land. But you 
orce 
of a ſtatute made fince the reſolution of Venn and Howe!!'s caſe; 
but the commiſſioners cannot aſſign any other eſtate, nor in any 
other manner, than T. N. himſelf had it; and when T. NM. dies, 
the eſtate determines, or if the aſſignee die, ſhall not the lord 
have a heriot. | 2 21710 | 


Holt chief juſtice. The lord ſhall not have a heriot upon the 
death of the aſſignee, but upon the death of the bankrupt. 


The lord indeed muſt admit the U ona but upon the death of 


the tenant bankrupt, the lord ſhall have his heriot, to which he 


is intitled upon the original admiſſion of his tenant, and which is 


ſaved by the ſtatute. 


Serjeant Hooper. By the aſſignment of the commiſſioners 
which is uſually made to ſeveral perſons, the whole eſtate for the 
three lives is transferred to the aft ees by the force of the ſtatute, 
which is the eſtate the bankrupt had, and will continue after his 


Halt chief juſtice. If originally the grant be not good for 
longer than his own life, and after his death there can be no oc- 
cupant, ſure the ſtatute cannot enlarge the ate to the aſſignecs: 
quod fuit conceſſum per Powell. . | 


* 


Holt chief juſtice. The cuſtom is, that the lord ſhall have a 
heriot on the death of every tenant in poſſeſſion; now if T. N. 
dies, living the other ce/uys gue vie, the lord will have his heriot, 
and the land too, and that is for his benefit. 


Powys and Gould judges of the ſame opinion. 


* 


3 


— 
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Powell juſtice. If the aſſignee of the commiſſioners took an | 


eſtate for all the three lives, yet the ptejudice thereon to the lord is 
too remote to be conſidered, but we will give you our opinions upon 
that, Holt chief juſtice agreed, | 


Afterwards, at another day, Powell juſtice ſaid, the cafe of the 


bankrupt is not an objection in this caſe; it might have been made 
at the time of rhe reſolution of the cafe of Venn and Howell; it is 
at the moſt only a remote confideration of a prejudice by the loſs 
of a heriot on the death of the tenant ; but the lord in this caſe 


has a great advantage by the coming in of the eſtate upon the death *' 


of T. N. 


Holt chief juſtice» The commiſſioners cannot aflign a greater 
intereſt than the tenant himſelf had, T. N. being tenant pur 
auter vie; when he dies, the eſtate of the aflignee determines, 
and the lord muſt have a heriot upon the death of the tenant, and 
the cuſtom is only to have a heriot upon the death of the tenant in 
poſſeſſion ; and although the aſſignee comes in by force of the ſta- 
tute, without any admittance of the lord, as an heir by deſcent has 
the eſtate caſt upon him by the law, yet he muſt be ſubjeR to 
the fines and ſervices due, under pain of forfeiture of his eſtate, 
for they are ſaved by the ſtatute. By the cuſtom of ſome manors, 
but it is not ſo found here, he that is firſt named in the copy may 
by ſurrender deſtroy the remainders of the other grantees ; but if 
the firſt tenant purchaſe the manor, whereby the ſervice is extinct, 
and the copy hold deſtroyed, yet that does not deſtroy the eſtates of 
the other two, becauſe it is not by a furrender to the 
| cuſtom; and ſo it was adjudged in the Common Pleas 


ſome years 
ago, Powell agreed in omnibus. | 


Halt chief juſtice. The caſe of the bankrupt is not now before 
us; When that comes to be the caſe, I know not how it may 
happen, Let judgment be entred for the defendant, per totam 


curidm. 


324. 


1004 Mich. Term 2 Annae reginae. 
Ven eee { © *Gaſcoigne and his- wife verſ Ambler. 
whore, and | 


keep a man to 


1 9 an As E for: theſe words ſpoken of the wife, -viz. ©* You are a 
2 Bal. 86, N *© whore, and keep a man to lie with you:“ on not guilty 
| 8 582, pleaded, verdict for the plaintiff; and on Mr. ſerjeant Darnall's 
Fg 72. motion in arreſt of judgment, it was ſtaid till, &c. the court. ſeem- 
Sty. 352. ing clear, that the words were not. actionable. | 


387, 259. 
3 Mod. 120. 
ſeems contra. 


: White's caſe. Ante. 


Jo. 8 3 Salk. - A 'Mandamus was ꝑranted to reſtore Mr. White to the office of 
ENG 9, clerk. of the company of butchers in London, and the court 
Sty. 437. ſaid, it was the ſame caſe with that of. a town«clerk. 


curiae, though the deſendant cannot pray it: juſt as after in 


Hilary Term 


72 Annae reginae, B. R. e . 


— 
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Sutton's caſe. 


ting Motion was: made on behalf of Sutton, late marſhal of . 
A the King's Bench, againſt Southerne the preſent marſhal, har, pe C. 
WK who attended the court, to reſtore, Sutton to the poſ- 140. cap- 64- 
ſeſſion of the King's Bench priſon, out of which he —_—_ H. G. 
pretended he was turned with force; and it was inſiſted, the court c. 9. f. 4. 


might do it on motion, becauſe the priſon was the priſon of this 12 Med. 516. 


court, and ſo under the more immediate care of the court, who b ws 
would protect it from all force and violence. But per curiam 2 Salk. 587. 
this court cannot hold. plea of a forcible entry on a motion, but TM Bags | 
Sutton muſt apply to the juſtices of peace of Surry, who, on find- ,gqore the 

ing the force, may reſtore bim, or elſe he may indi them that marſhal of the 
turned him out forcibly, The motion was denied. — _ 


Carleton ver/, Mortagh. 
Intr. Mich, 2 An. B. R. Rot. 76. 


L RROR on a judgment in the King's Bench, and want of an 8. C. Salk, 
original was aſſigned for error. The defendant pleaded a re- * 6 Mod 


leaſe of errors, but laid no venue where the releaſe was made. 113, 20 


To which the plaintiff in error demurred. And adjudged the plea 3 alk. 399. 


naught for want of venue. And then the plea amounted to a rare ugey 


conteſſian of the error. But the court made a queſtion, whether errors pleaded 

they could not award a certiorari ad infor mandum . conſcientiam our © ve 
nue, 

nullo eft erratum pleaded, for the court ought to examine the 


errors: for if in error a releaſe is pleaded and found for the plain- Error, releaſe 


zif, yet if there is no error, the court cannot reverſe the judg- found _ 


ment; and if the-releaſe were found for the defendant, a different plaintiff. 


judgment EA. 4. 8. a. 


42 
„ ie HCV) cls A Orin Ae 
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S. C. Salk. 
118. 


8. C. 6 Mod. 


„ 
Where the 
wife ſhall 
charge the 
uſband. ... .. 
an, Pret. 
502, 1 - 
12 Mod. 245. 
Holr's Rep. 
104. 


ever the gots, and muſt pay for necefliaries for her; but if the runs 
---- Away from bim, he ſhall not be liable to any of her contracts, for 
ilit is the cohabitatiön, that is an evidence of the huſband's aſſent to 


1575 ſolemnly declared his diſſent, that ſhe ſhall not be truſted, any 


' yally to charge her böſband, but is abſolutely under his power ad 
government, and muſt be content with what he provides, and if he 
does not provide neceſſaries, her remedy is in the Spiritual Court. 
But here were ſufficient necefſaries provided, and alſo the huſband 


hot be liable for the ſilks, becauſe they never came 10 his uſe: 


, then pawned by her, | 


that ſhe Had brought cloaths here before,” and her huſband had paid 
fot them, bur when he paid for them, he gave notice to the pluin- 
. . .. tiff's ſervant, who received the money, that his maſter ſhould truſt 
hier no mote, Which he promiſed not to do. And by Holt chief 


maſter the plaintiff; and he cannot charge the defendant. There- 


judgment muſt be given, according as the error aſſigned is ſufficient 
or not; for if it is a good error, the judgment muſt be, that the 
plaintiff be barred of his writ of error, and not that the judgment 
be affirmed ; if it is not a good error, the judgment muſt be, that 
the firſt judgment be affirmed. And a rule was made for hearing 
counſel, whether the court ſhould grant a cer fiorari or not. Poſt. 


Etherington verſ. Parrot. 
N evidence at a trial before Holt chief juſlice at Guzldball, in 
7 caſe for goods fold and delivered, the evidence to charge the 
defendant was, that the goods were took up by the defendant's wife 
to make her cloaths, and that they cohabited together: but on the 
defendant's fide it was given ih evidence; that his wife was an ex- 
travagant woman, and uſed to pawn her cloaths for money to buy 
drink, and be drunk; that ſhe pawhed a ſuit of cloaths, Which coſt 
71. for 11. 8s. and when her huſband redeemed them, pawned them 
ain; that at the time of buying theſe, the had very good tloaths; 


. 


juſtice, If a hufband turns away his wife, he gives her credit, where- 


contracts made by his wife for neceſſities. But if the huſband have 


perſon, that has notice of this diſſent, truſts her at his peril aſter ; 
for the huſband is only liable upon account of his own aſſent to the 
contracts of his wife, of which aſſent cohabitation cauſes a pre- 
ſumption; and when he has declared the contrary, there is no longer 
room for ſuch a preſumption, For the wife has no power origi- 


had forbid any truſting her, and notice to the defendant's ſervant 
uſually employed by him in his trade, was a good notice to his 


fore he was nonſuited. Holt ſaid alſo, if a wife takes up ſilks and 
pawns them, before they are made into cloaths, the huſband ſhall 


contra, if they were made into cloaths, and wore by the wife, and 
Martin 
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ö nd 
Martin verſ. Henrick ſon. 


A T the fittings at Guildball before Holt chief juſtice, in caſe for — C. Salk. 
ſo negligently managing his ſhip, that it run over the plain- 3 Keb. ave. 

tiff's barge. The plaintiff declared, that he was poſſeſſed of a barge The King and, 
laden with divers goods and merchandiſes generally, Sc. The Py. Hl 
pilot was produced to give evidence for the defendant. But Holt L4,Hard. 356. 
held he was no Witneſs, becauſe he was anſwerable to the maſter E. lod. Comp. 
of the ſhip in an action for the damages he ſuffered by his ill ma- nol Gollog, 
nagement, and conſequently for the damages which (ſhould be reco- F 
vered in this action againſt the defendant, the ſteering the (hip being 8 18.7 
his province, and his management therein the cauſe of damage to of Evidence, ' 
the barge, Secondly, He held the plaintiff could recover no da- 122, Ce 
mage for the goods,. becauſe the declaration was too general ; but 2 T 
the particular goods ought to have been mentioned, as in caſe for » ſhip fer % 
burning a houſe of goods, So this ſame term at the fittings at Mid- Þegligently | 
dleſex, in caſe for words ſpoke of a woman per quod the Joſt her 3 * 
marriage with J. N. Holt refuſed to let evidence be given of a loſs run over the 
of marriage with any body, but J. N. aintiff's 


| e, the 
lot in no witneſs for the maſter of the ſhip. Damage, for what? Fay ya 


Norris ver/. Napper. 


T the fittings at Middleſex before Holt chief juſtice, on evi- Indbitatu: of- 

; dence in an action for money received to the plaintiff's uſe, — 2 
the cafe was, that the plaintiff was a ſoldier in my lord Arran's his captaio, | 
regiment of horſe in the defendant's troop ; the regiment being for money re- 
commanded for Holland, the plaintiff and his horſe were ſhipped on —_ 3 
board a tranſport, and in their paſſage met with ſuch a ſtorm, that | 

by the working of the ſhip the plaintiff's horſe was killed ; that ſe- 

veral other horſes were loſt in the ſame ſtorm, and the Queen 

made an allowance of 157. per horſe, for every horſe that was loſt, 

to remount the troopers, which was paid by the Queen to my lord 

Arran, for all the horſes that were loſt, and by him laid out in 

buying horſes, fifteen of which horſes were ſent . to the defendant, 

to ſupply the loſs in his troop; but before theſe horſes came over the 

Plaintiff was broke, and ſo was never remounted ; that when the 

Plaintiff came into the troop he brought in his own horſe. Holt chief 

juice held, that this evidence maintained the action; for though 

the captain the defendant did not actually receive the 15. in money, 

yet he received a ſatisfaction, which was monies worth, and the. 

Plaintiff cannot bring trover for the horſe, becauſe he cannot claim 

any one of the fifteen horſes in particular, none having been ever 
delneted to him, But at the counſel's requeſt it was made a caſe Nerd whe- 


ber i 
X x x | - 5 


1 
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A man cannot for his further confideration. Holt held alſo in this caſe, that if .4, 
3 advances money to carry on a cauſe, and has a ſecurity depoſited in 
denceis w his hands for it, part of which is the thing in demand, though the 
mend his ſe- reſidue of the ſecurity excluſive of this is ſufficient ſecurity for the 
cnn. of money, yet he cannot be a witneſs In the cauſe, becauſe he ſwears . 


Evideice to mend his own ſecurity. 
Title ver/. Grevett. 


5 SE. 413. T the ſame fittings at Weſtminſter, in evidence on an eject. 
1 ment, it was ſaid by Holt chief juſtice, that if a tenant at will 
Vide Leizh- enters upon a quarter, though but one day, he cannot determine his 
be will, but the leſſor may determine his will at any time, but if he 
Ante 707, does in the middle of a quarter, he loſes that rent. Secondly, A 
Witneſs a= man that conveys lands may be a witneſs to prove he had no title, 


gaiaſt himſelf. 1, cauſe that is (wearing againſt himſelf, but he is not compellable to 


give ſuch evidence. 
Regina wer/. Guile. | 
8. C. 3 Salk. Mandamus was awarded to ſwear A. and B. . een 
13 89. churchwardens. The return was, that A. and B. were not 


2 Stra. 1045- duly elected, without ſaying, nec aliguis eorum, and therefore the re- 
Mandamu t® turn was quaſhed ; for they muſt comply with the writ as far as they 
4tbite cles, Can, and if A. only was duly choſe, he ought to be ſworn : as 
Return, that where the pariſh chuſe one, and the parſon the other by the canons, 
they were they ought to ſwear one, and return the ſpecial matter as to the 
and does not Other. If two be choſen by the pariſh by equal voices, when they 
ſay, nec aliguis oMught to chuſe but one, ſo that they cannot tell which to ſwear; ſo 
ue, ll. if the pariſh chuſe two, where they ſhould chuſe but one, they may 

return the ſpecial matter. So if the pariſh is to chuſe two, and to 

preſent them to the parſon, who is to chuſe one of them, and both 

ſue a mandamus, they may return the ſpecial matter; for they can- 


not tell which to ſwear. Per curiam. N 


Tilly's caſe. 


Depoſition neſs, and was party in the ejectment; and the queſtion was, whe- 
took in Oban. ther theſe depoſitions could be read in the cauſe. Trevor _— 


HS: sk. FN a trial at bar in the Common Pleas, on evidence this que- 
2 dalk. 555, ſtion aroſe : pepoſitions had been took in Chancery ed Per pe- | 
on . tuam rei memoriam, and it happened afterwards, that the inheri- | 
= 2 tance of the land deſcended to the party, who was ſworn as a Wir- | 

! 


cery in per po- 
ta am ru me» | 


rien 3 the inheritance of the land deſcended to the witaeks, 
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Kice ſeemed to be of (opinion, that they ought to be allowed, be- 
Quſe it was by the act of God the party was diſabled from giving 
<vidence, and it was the ſame in effect, as if he were dead. Tracy 
and Blencowe qaſtices, contra. Theteupon Tracy juſtice came into 
the King's Bench, to aſk the Judges opinions, who all agreed, they 
ought not to be tead; for Holt chief juſtice faid, the intent of ſuch 
depofitions was to perpetuate teſtimony in cafe the witneffes died, 
and could not be read in any caſe between other patties, till after 
the witneſs's death, who ought to appear and give evidence ſo long 
as he lived; much leſs can they be read in this caſe, where the wit- 
neks is a party. And to that Trevor chief juſtice of the Common 


Pleas agreed, 


Tawney's caſe. 


PON a mandamns directed to the churchwardens and over- S. C. Silks 
ces of the poor of Littieporr, in the ifle of Bly. Tbe writ goa. 338. 
ſets forth, that Tawney was overſeer of the poor of the ſaid pariſh, 339. 

and that in the ſaid pariſh there were ſeveral poor people, who Comb. 422, 
were uſually maintained by, and had relief from, the ſaid pariſh : S Mod. 98. 
that by reaſon of ſome differences in the pariſh, the churchwar- Nelſ. Juſt. 
dens had not agreed to make a rate for relief of the poor: that 53*, 
Tawney being overſeer, that the poor might not ſtarve, had ſup- jut. 44, 43, 
plied them with money fot their neceſſary relief, of which he had 213. 

been reimburſed but in part only : that he had given in his accounts * 
to the pariſhioners, who had allowed the ſame, but yet the church- No mandamus 
wardens did refuſe to agree to a rate for the reimburſing him, and OO 
therefore the writ commands them to make an aſſeſſment, to re- wardens _ 
imburſe him the refidue of the money diſburſed by him, and not overſeers of 
yet received. To this a return was made, that all the pariſhioners . 
had not allowed his accounts, but that ſome of them did refuſe; reimburſe 
and that no juſtices of the peace had ever allowed the ſame, or had former over- 
adjudged that Tauney did diſburſe the ſaid ſum, or that ſo much 4 

was ſtill due to him, and therefore, that they could not make any 

rate, In Michagimas term it was inſiſted by Mr. Weld, that this 

return is ill, Hr it is not neceſſary, that all the pariſhoners ſhould 

agree to the allgwing his accounts; but it is ſufficient if the majo- 

rity did, and tliat ſhall conclude the reſt. And it is not to the pur- 

pole to ſay, the juſtices have not allowed the accounts, for the ju- 

ftices have nothing to do with it, when the pariſh do allow the ac- 

count; and the juſtices cannot allow any Fs before a tate be 

made, and after a rate is made by the pariſh Me juſtices are to allow _ 

n. And this is not within the clauſes of the ſtatute of 45 Elia. 

whereby the late charchwardens and overſcers ſhall be obliged to 


Pay over to the ſucceediog officers ſo much as is remaining in their 
EN” hands, 
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i 3 to which the concurrence of the juſtices is neceſſary ; but 


* 


not in this caſe, It was a charitable act in Tauney, and the pariſh. 
ought not to be eaſed thereby, but Tawney now ſtands in the place of 


the poor, as to the money he has diſburſed for their relief. As if 


be had diſburſed money for maintenance of a baſtard child, before 
any order made by the juſtices for the keeping it, yet the order 
ſhall have a retroſpect, and he ſhall be reimburſed. They ought to 
have returned in this caſe, that there is not ſo much due to him as 

he demands. | | 


Mr. Eyre inſiſted, that the return was good. The majority in | 


this caſe ſhall not conclude the reſt, but all the pariſhioners muſt 


concur; becauſe it is not a charge to which they are liable at the 
common law, as to the repairs of a bridge, or of the church ; but 
they are only chargeable to the relief of the poor by the ſtatute of 
43 Eliz. by which the juſtices have the ſole power of allowing the 
account, Tawney ought to have ſued out a mandamus diredted to 
the juſtices, commanding them to take the account, and determine 
it, for no rate can be made till that is ſettled, and this is not like a 
rate made for the poor, which is a publick and viſible thing. This 
writ is not good, for the overſeer has no relief by law in this caſe. 
The ſtatute of 43 Eliz. gives the juſtices no power to reimburſe an 
overſeer, for the act never intended to give the overſcer power to 
charge the pariſh.with a debt, but he muſt firſt raiſe the money by 
a rate, and then lay it out; and there is no neceſſity, that the ju- 
ſtices ſhould have ſuch power to reimburſe an overſeer, becauſe 


the ſtatute deſigned, that the money ſhould be diſburſed only as it is 


_ raiſed, And ſo was the law in other parochial offices, as in caſe of 


conſtables and tything-men, who before the ſtatute of 13 & 14' 
Car. 2. cap, 12. ſect. 18. had no power to make a rate for the 


Charges they were at in conveying vagrants to houſes of correction, 


Ec. So before the ſtatute of 3 & 4 Will. & Mar. cap. 12. ſeft.13. 
the ſurveyors of highways had no remedy to reimburſe themſelves, 
for the money they expended in buying gravel and other materials, 
for amending the highways; and theſe were much harder cates, 
for the conſtables and ſurveyors before thoſe ſtatutes had no power 
at all to make any rate, but the overſeers have a power to make a 
rate before they lay out their money: it is a defect in the law. 
The writ does not ſhew, that the money diſburſed by Tawney was 
expended by him for the relief of ſuch poor as wanted it that year. 
he was overſeer, ſo that for ought appears, he laid out the money . 
for the relief of ſuch poor as had ſubſiſted before his time without 
his help. Beſides, if hggcould have any relief in this caſe, he ought 


to have proſecuted it preſently, and not to lie ſtill ſo long as fue 


years after, Perhaps the perſons, that are now to be charged, were 
not then inhabitants, and paid to the poor of another pariſh, = 
e 5 pf 


4 


. 
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will not allow reſtitution to be awarded on a forcible entry after | 
three years, as was adjudged in this court, in the caſe of the Ning Tris. 6 Will | 
cerſ. Harris. The writ is not good as to the form of it, for it; of 
ought to command the overſeers, Sc. to raiſe a certain ſum, and Sik 260. 
not to leave it to their diſcretions, to raiſe what they think fit. 


Mr. Well. If the inhabitants are not concerned in this matter, 
then their conſent is not neceſſary ; but here they have approved the 

| account, and conſented to the rate. Tawney demanded his money 
of the pariſh from time to time, and ſo it is alleged in the writ, and 
it is to his prejudice, that it was not paid before. The pariſhioners: 
are liable by the ſtatute of 4.3 Elix. to pay for the relief of the poor, 
but they were not liable to pay any thing in the caſe of vagrants be- 
fore the ſtatute of 14 & 14 Car. 2. nor in the caſe of ſurveyors be- 
fore the ſtatute 3 & 4 Will. & Mar. The words of the writ re- 
{train the money to be diſburſed for the relief of the poor of his 
time; the writ imports a certain ſum, for the remaining debt is 
certain, Wit - 


Holt chief juſtice, | The queſtion in this caſe is, how the law: 

now ſtands ? The ſtatute of 43 Eliz. directs a method for the re- 

lief of the poor, by way of rate made by the officers with conſent 

of the pariſhioners; but here Taney has diſburſed his money 

without any rate: can he do thus without any rate? He cannot 

diſdurſe what money he thinks fit, the ſtatute never intended to 

give the overſeers ſuch an authority; for then they might diſpoſe of 

the pariſh money of their own head, as they pleaſed. Suppoſing, New poor 
that new poor happen to come into a pariſh after a rate made, the come into a. 
iſhioners muſt make a new rate to ſupply them. The juſtices _ nog 
ve a ſuperintendency by the act as to poor rates, and you muſt new rate muſt 
purſue the method appointed by the act. It is hard indeed he 2* made © 
ſhould not be re-imburſed, but he cannot claim it of right, | becauſe 1 
he has not purſued the method of the ſtatute. | 


Mr. Weld. It cannot be material, whether the rate be made 
before, or after the money expended, if the pariſh agree to it; 
and then it muſt be ſigned by the juſtices, who have power to re- 
lieve any one that is aggrieved on appeal, and the overſeers can raiſe 
no more after the money laid out, than if the rate had been 
made before. 

Holt chief juſtice. The rate muſt be made for relief of the poor, — out money 


and not to re- imbutſe the overſeers ; though if they have laid out mann, 


money before, they may re-imburſe themſelves out of the money j, made, they 
wied upon ſuch rate. Vou muſt give up your account to the ju- may te im- 


ices, to bring this within the equity of the ſtatute, that ſo it may d tba 


ſelves out of 


Yyy | appear that rate, 


x 
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But a rate can appear to them, you are intitled to a rate. It is not material Jndeod : 
ee whether the money be diſburſed before, or after a rate made; but 
them. then you muſt raiſe money by a rate for the relief of the poor, and 
n ct to re- imburſe yourſelf. The overſeers cannot charge the pariſh 
with what ſums they pleaſe. The ſtatute does not preſcribe a par- 


ticular method, as to the maintenance of baſtards. 


Powell juſtice. I would help you if I could. You laid out 
your money at your peril; for you cannot diſpoſe of the pariſh mo- 
ney as you pleaſe. And on ſudden accidents, if an overſeer diſburſe 

money, he depends on the pariſh, but he cannot compel them to 
re-imburſe him. The rate is not good, though the pariſh agree to 
it, till the juſtices approve it, nor is it leviable before. You ſhould 
have complained before to the juſtices. If any of the pariſhioners 
3 it, it cannot be made, and it is no rate till confirmed by 
| Juſtices, and I doubt the defect is there. e 
Arateis mate Holt chief juſtice. If a rate be made, and accidents happen, 
wr which raiſe the neceſſary ſum higher, no doubt but the overſeers 
cident falls may diſburfe fo much as the rate falls ſhort, and then make a new 
aur e rate for relief of the poor,” but not to re-1mburſe themſelves ; and 
our money ; ep mult not be their own judges in that caſe, but ought to apply 
the parih to the juſtices, :who will certainly confirm ſuch rate. Tawney 
mon 8 ſhould: have made ſuch a rate, whilſt he continued in his office ; 
juſtices refuſe de juſtices are intruſted with that matter, but if they had refuſed 
io confirm it, tu ſign and allow ſuch rate, you ſhould have had a mandamu com- 
n, muanding them to do it as alla e e emen 


lies. 
Powys juſtice agreed, Gould juſtice agreed. Vou are not obliged 
to diſburſe your money, before you receive the pariſh money. It 
is an ufual thing indeed, but if you do ſo, you muſt take care to 
make a rate for relief of the poor, and get it allowed by the ju- 
ſtices, and thereupon levy the money, and re- imburſe yourſell. 


Powell juſtice, It ſeems you have had a mandamus already to 
the juſtices, but it was too ſoon, becauſe no rate was made by the 
pariſh ; for there muſt be a preparatory rate to be approved by the 
Judbices. But you fay, the pariſh turned Tawney out of his office 
before his time was expired, N ++ x ad 


Holt chief juſtice. Then he muſt bring his action. We will 
ſiee to help you to a good mandamus : it is a eompaſſionate caſe, but 
you muſt be relieved in another manner than by this mandamus. 


| This caſe was ſpoken to again that term. And Mr. Page in- 
ſiſted, that this mandamus lies within the meaning of the fe, 
1 4. & | 


. — 
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43 Elia. for it will take away the whole effect of the act, if it ſhall 
de intended, that the overſeers ſhall not lay out any money for re- 
lief of the poor, till it be raiſed ;, for ther the might ſtarve. 
before any money levied, and ſo the ſtatute would make no provi- 
ſion for the relief of the paor. See Dalton . Ji. 183. On the 
other fide Mr. Parker ſaid, the ſtatute does not _— to this caſe. 
There is no remedy; for him, to re- imburſe himſelf, after his year  . 
is out. It is to late to purſue this writ now after ſo long a di- 
 Rance of time, & c. much to the fame effect with Mr. Eyre. 


Holt chief juſtice. The queſtion is, whether we can relieve him 

now, when he has negleQed to make uſe of the powen he had to 

help himſelf, There is no neceſſity that he ſhould pay money out Cbuebas. 
of his pocket, for the churchwardens and overſcers with the con- dens andover- 

firmation of the juſtices may order a ſum of money to be levied for dan ni u 

the relief of the poor without the concurrence of the pariſh, You of the jedes 

ſhould have made a rate during your own: time. I cannot ſee any may order 

foundation for us to grant this mandamus. The Jaw has preſcribed a move? N 

particular method, and we cannot alter the law, nor prevent the poor without 

inconveniencies. Shall we relieve a man, that truſts when he tbe concur- 

needs not ? | | | r e 5 rence of the | 


Powell juſtice. We cannot take notice of the uſage in any © 
county: we are now upon the conſtruction of an act of parliament.” 
This mandamus is very extraordinary, and ſo I thought when it 
was granted. You ſhould have applied to the juſtices during your 
office, You laid out your money at your peril. 


Powys and Gould juſtices agreed. 


Holt chief juſtice. If an overſeer lays out money for the relief 
of the poor, and then a rate is made after the ſame proportion, 
he may re-imburſe himſelf ; but here he has elapſed his time: Let 
the writ be quaſhed, per totam curiam. m_ 


| 
; W * T 8 C. Salk. 
i E moe. ent oo Ine 
M Parker moved to quaſh an indictment. It is, that the 539%. 42, 
defendant came to J. D. and pretended to be ſent to him ;o;, 0 b. 


by J. S. to receive 201, for his uſe; whereas N 8. did not ſend 3 Bulk. oth. ; 
him. This is no crime, and he has remedy by action. eee 
dant came to 


Holt chief juſtice. It is no crime unleſs he came with falſe to- 7 aac ep 
kens. Shall we indict one man for making a fool bf another ? 8 by J. 


Let him bring his action. Powell juſtice agreed, 'Quaſh it aii. S. to receive 
Nate 225 #29 


- * 
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Nutt verſe Mills. 
Inte. Mich. 2 Am B. R. Rot. 333. 


S Mod. 105. IN an action of debt, the defendant pleaded in abatement, quod 
—_ - ante exhibitionem billae 3 ſuſcepit ſuper ſe ordinem milita- . 
litarem: rem, et jam miles exiſtit. To which the plaintiff demurred ; be- 
1 Salk, 6. cauſe, as it was ſaid, the plea is uncertain, inaſmuch as it did not 
# appear what ſort of knight the plaintiff was created ; he might be 
Ante 853. A knight of the garter, or a knight of Malta, &c. but per curiam, 
Pol, ordo militaris is certain enough. Then it was faid, that there was 
No venue. 29 venue laid, where the plaintiff ſaſcepit ordinem. 
Holt chief juſtice. There needs none, becauſe the plea going to 
the perſon, it ſhall be tried where the action is laid. By the de- 
murrer the plaintiff has confeſſed himſelf a knight. A 


Ae Woman was appointed by the juſtices to be a governor of a 

vernor of the workhouſe at Chelmsford in Eſſex ; and Mr. Parker moved 

_— to quaſh the order, becauſe it was an office not ſuitable to her ſex, 
But per Powell juſtice and the court, ab/ente Holt chief juſtice, it 
is a good appointment, and ſhe may act by a deputy, My lady 
Broughton was keeper of the gatehouſe. e. 8 


Bezalicl Knight's caſe, 


8. C. Salk, N action was brought againſt him by a wrong name, and he 

rn. pleaded it in abatemen. Thereupon without more the plain- 

cit. 67,8. tiff declared againſt him de novo by his right name, and he pleaded 

Another ac- that action pendent, Cc. for the plaintiff ought to have diſconti- 

tion pending. nued his firſt action. And Holt chief juſtice faid, it was too late 
Relation on to do it now, becauſe the diſcontinuance only relates to the time 

3 of its being entred upon the record; ſo that if the plaintiff ſhould | 

now enter it, and reply nul tie record, it would be againſt him, 

becauſe it was a record at the time of the plea pleaded: and it is 

not like the reverſing a judgment, or outlawry on a writ of er- 

ror, which avoids the record ab initio; ſo that on nul tiel record, if 


the judgment be reverſed before the day given to bring in the re- 
cord, it is ſufficient, | 


Ix 
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Emerton wer/. Selby, ſerjeant at law. 3 
J bis 
N replevin the defendant juſtifies the taking damage feaſant in ee. 
his freehold. The plaintiff in bar ſays, he is ſeiſed of a cot- yau and cou- 
tage, and preſcribes for common in the defendant's land far all his chant on 
cattle levant and couchant, as appendant to his cottage : the defen- gr C. Ii. 
dant demurred. | 5. b. 
| -_ 2 Inſt, 649. 
Ante, 726. 8. C. 6 Mod. 114. 1 Bulſt. 50. 3 Keb. 44. © Brownl. 101. Vaugh- 253. 


Mr. Page. A man cannot preſcribe for common for his cattle 
levant and couchant upon his cottage, for that cannot be; for there 


is no land belonging to a cottage, as there is to a meſſyage or houſe, 
But per Holt chief juſtice et curiam, it is a good preſcription. 


Powell juſtice. A cottage containeth a curtilage, and ſo there 
may be a leyancy and couchancy upon a cottage, and it has been 
ſo ſettled, There is no difference between a meſſuage and cottage 
as to this matter. The ſtatute de extentit manerit lays, a cottage 
contains a curtilage. If there be four acres laid to it, it is a law- 


ful cottage within the ſtatute of 31 Elis. c. 7. We will ſuppoſe 4 Ed. 1. 4. 
that a cottage has at leaſt a court to it. 


hs treſpaſs, aſſault and battery, if the plaintiff lay the aſſault one | 

day, and the defendant pleads a ſpecial matter that juſtifies at 1 
another Gy, whereby the — becomes material, the plaintiff may defendant ju- 
reply an aſſault at another day; and it is no departure, although iar Fed. 
it has been otherwiſe held, for the day is not material, and t >= 


© reply a bat- 
| . tiff , X : . ee Rl 6 Feb, 
plaintiff may maintain his count. Holt chief juſtice. wy = 


ture de ſon plea, pl. 28. Bro Replica, pl. 67, 1 Salk. 222, 49120, 121, 


HE plaintiff declared againſt the defendant by the name f 

John, who pleaded in abatement, that he was baptized by —_— 
the name of Benjamin, abſque hoc, quod idem Johannes was ever was baptized 
known by the name of John; and the plaintiff demurted ge- by db name 


nerally. | 2 f 
beret was ever known by the name of Jobn. 6 Rep. 64. Bro. Miſoolm. pl. 37. 20, . Gib. Id. 
C. l. 174, 75. Skin. 630, | 


Ho!t chief juſtice. Matters of form may be taken advantage of Matters of 
ou a general demurrer, when the plea only goes in abatement ; for formin pleas 
che ſtatute of Elizabeth only means, that matters of forms in pleas —_—_— 
an; go to the action ſhall be helped on a general demurrer. $0 a general de- 

the plea is ill in form, for it is ab/que boc, quod idem Jo- mürter. 
banner, Ec, which is a confeſſion of his name to be Jo, and makes 


2 2 2 the 


1016 5 Hil. Term 2 Annae reginae. 


the ſubſequent matter repugnant ; and by this traverſe the defen- 
dant has waved the matter that went before, of his being baptized 
by the name of Benjamin, and has made the traverſe the ſubſtance 
of his plea. | | pap „„ 


Powell juſtice. This plea is good in ſubſtance, and then will 
an immaterial traverſe hurt it? | 


Holt chief juſtice. It is a good traverſe, but informal; for the 
plaintiff may take iſſue on it; and in this caſe, ſince the defendant 
= not relied on the plea of baptiſm, the traverſe is become ma- 
terial. | TILED 


Powell juſtice. I think the traverſe is immaterial, for 2 man 
can have but one name of baptiſm; and the defendant has al- 
leged that matter ſufficiently, and it will not be hurt by the traverſe. 


Holt chief juſtice. The matter of the baptiſm would have 
been a good plea of itſelf, for it implies a negative, that he might 
have concluded with it, and relied upon it, without ſaying that 
he was never called or known by any other name, for he can 
have no other Chri/tian name. This plea is only dilatory, and 
not to the merits. | | | 


Let the 1 anſixer over, | per curiam. 5 5 
Oroſſe ver /. Bilſon. 


8. C. Salk. R | Intr. Trin. 2 Aon. . B. R. Rot. 146. 


S. C. 6 Mod. | | 
1 PON a writ of error in replevin out of the Common Pleas 
mas 35" LJ the plaintiff declares of the taking his mare apud - Harding- 
the deen. None in comitatu Northampton, in quodam loco ibidem vscato the 
dant pleads, King's highway. The defendant pleaded after this manner: E 
N 0. ban. pracdictus J. B. venit, et defendit vim et injuriam, quando, &c, tt 
ian, el jufle, ut ballivus prebonorabilis Willielmi domini Lempſter bene cognoſcit 
becauſe it was captionem equar, c. in quodam loco vocato the Queen's highway, 
y F. and eule, &c. and ſays it was the'freehold of the lord Lempter, 
damage fea- and avows the taking there damage feaſant ; abſque boc, 5 prot- 
. hrs ra” gictus J. B. equam praeditdtam in quodam loco vacato the Kings 
- his bo the highway cepit, prout praedictus S. C. verſus eum narravit; l 
place in the hoc paratus eft verificare. Inde petit judicium et retornum equee 
2 praedictae ſibi adjudicari, To which the plaintiff comes and ſays. 
3 2 guad praediftus F. B. Gc. captionem equae praediclae jufte cognoſcere 
Seda: the plaintiff offers iſſue : the defendant demurs in abatement: the plaintiff joins in demurer, - 
% 0 N | 3 : ; 


7 


— 
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nn debet; quia dicit, quad ipſe cepit equam in praedicto loco tunc vo- 
cato the King's highway, prout, &c. et boc petit, quod inguiratur 
per patriam. The defendant demurs thereto in this manner: Quod 
placitum replicando placitatum non eft ſaſſiciens in lege od. narraticnem 
ſuam praedictam manutenendum, unde ut prius petit judicium, et quod 
rarratio praedifta caſſetur. The plaintiff joins in demurrer thus: 
Ex quo ifſe ſuffictentem materiam in lege ad ipſium S. actionem et nar- 
rationem ſuas manutenendum - ſuperius allegavit, &c. petit judicium 
et damna. Whereupon judgment was given for the plaintiff in 
the Common Pleas, and it was entered thus: ia videtur juſti- 
ciariis, quad placitum praedidli S. C. ſuperius replicando placitatum, 
fufficiens in lege exiſtit ad narrationem ſuam praedictam manutenen- 
dum, prout praedicius S. C. ſuperius allegavit, &c. and fo final 
judgment was entered. Upon this judgment a writ of error was 
brought in this court. The matter upon the plea was debated in 
the Common Pleas, where the court were of opinion, that the 
plea was made a plea in bar by the concluſion, and that therefore 
the replication was proper. In Michaelmas term 2 Annae reginae, 
it was urged by Mr. Sa{keld for the plaintiff in error. He inſiſted, 
that the plea was only in abatement, and that therefore the judg- 
ment ought to have been only, quod ulterius reſpondeat, and not 
final. He ſaid, the matter of the plea is only on the place, and 
the cognizance of the taking damage feaſant in his freehold is no 
parcel of the plea, but only added to intitle him to a return ; which 
the defendant in replevin has a right to do, being an actor as well 
as the plaintiff, He cited the caſe of Butcher v. Porter, Hil. | bf 
4 Will. & Mar. B. R. where in replevin the defendant pleaded DINE 
property in a ſtranger in abatement ; and could not have return, be- pleadproperty 
cauſe he had made no cognizance. But it would have been other- bane. huh 
wiſe, if he had pleaded property in himſelf, which is admitted by be cannor * 
a demurrer, and thereby the property of the cattle is quite diveſted have a return, 
out of the plaintiff. Whenſoever the defendant pleads matter, that ow — 
goes not to the action, but in abatement only, as priſel en auter zaace ; buc 
lieu, he can have no return without making cognizance. In this 97/74, if be 
caſe the matter does not make the plea an intire cognizance, but Pu hue” 
the matter, as to the taking en auter lieu, and. the cognizance, are 5 
diſtinct, and the cognizance is not traverſable. 9 Edw. 4. 41. 4. 8 
Hele v. Pitt, Paſch. 2 Will. & Mar, B. R. in replevin, the de-'only matter 
fendant pleads, that he took the cattle en auter lieu, and made 3 
cognizance for rent arrear; and the plaintiff traverſed, that any jn abatement, 
rent was arrear; without ſaying any thing to the place; and the u prif/ a 
defendant demurred; and it was held a diſcontinuance becauſe the _ 
cogni:ance was not traverſable. See the caſe of /atts and Hagden, teturn without 
3 Cre. 372. Although in this caſe the cognizance is incorporated making cog- - 
with, and made part of the plea, whereas it ſhould have been di- nr ay BURY 
ſtint, and ſhould have come after the plea ; yt that is only a dif- daa 

| ference aa. * 
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ference in form, and the plaintiff ſhould have demurred to it: but 


yet that does not make the cognizanee traverſable. The concluſion 
of this plea is not in bar, it is only, unde petit judicium generally; 
whereas the concluſion of a plea in bar, is unde petit judicium, 1 


praedictus querens actionem ſuam verſus eum habere debeat. And it 


36 l. 6. 18. a. 


Final was well 
did not cite caſes to prove, that the conclufion of a plea in abate- 


is the ſame in replevin, as in all other actions. And when it is 


faid, et retornum equae, that makes no difference, for he does not 
pray return as defendant, but as actor, and conſequently no part 
of the plea. He admitted, that if a man pleads matter in abate- 
ment, and concludes in bar, judgment final ought to be given: but 
this is only in abatement, for the petit judicium without more does 


not make it a plea in bar, and here is no prayer of damages, If 


a man plead matter in bar, and conclude in abatement, yet it is 


a plea in bar, and is not made a plea in abatement by the concluſion, 
37 Hen. 6. 24. a. but judgment final ſhall be given ; becaule if the 
p aintiff has no cauſe of action, he ought not to bring any writ : 
zut when a man pleads matter in abatement, and concludes in 
bar, in that caſe judgment final ſhall be given; becauſe by his con- 
cluding in bar, the defendant admits the plaintiff's writ to be good. 
18 Hen. 6. 27, 28. 32 Hen. 6. 17. 5. 36 Hen. 6. 18. 22 Hen. 6. 


: 53. b. Medina ver /. Stanton, Paſch. 12 Will. 3. B. R. Falk. 210. 


Holt chief juſtice. In that caſe we did not determine, that judg- 
ment final ought to be given; but we agreed, that if a re/pondes 
oufter were awarded, it would be no error aſſignable by the defen- 
dant, becauſe to his advantage. 18 


On the other fide it was inſiſted by Mr. P-ngelly, that judgment 
iven in this caſe, and ought to be affirmed. He 


ment as in bar makes it a plea in bar, becauſe Mr. Salkeld had ad- 
mitted it. But ſee theſe caſes to that purpoſe, Bro. Pleader 14. 
35 Hen. 6. 12. Bro. brief 247. 36 Hen. 6. 18. a. per Littleton. 
Allen 17, 18, 65, 66. Burden v. Ferras. 1 Sid. 189, 190. Wright 
ver. Bright. 1 Sid. 190. Jam et alii verſ. Hitchcock, 3 Cro. 202. 
Putt verſ. Noſworthy. 1 Ventr. 135, 136, 137. 2 Keble 795. 
Kemp verſ. Andrews. 3 Lev. 290, 291. And in ſuch caſes judg- 


ment final is always given, and not only a reſpondes ouſter. (See 


Bro Aſſize 146. 9. A. 23. Onely v. Fontleroy. Mo. 692.) 80 


| likewiſe when a plea begins in bar, though the matter be in abate- 


ment only, and it concludes in abatement, yet it is made a pleain 
bar, and judgment final ſhall be given; as Green v. Cole. 1 Lev. 
311, 312. 3 Keb. 181. 3 Lev. 223. Sir Oliver Butler's calc. 
3 Lev. 221, 223. 17 Ed. 3. 59. P. 58. Baker v. Berisford: 
3 Keble 181. | 


As 
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"Ay to the form of the plea in this caſe, he ſais, it was made a 


and joined them both together, and having made but ane conclu- 
fion to both, he has made the whole one intire plea, and the con- 
cluſion in bar goes to the place, as well as to the cogniſance; for if 
it do not, the plea as to the place will be left without any conclu- 


as to the place, unde petit qudicium de brevi, or de narratione, 

then have made a diſtin cogniſance, et pro retorno habendo, Ge. 

or elſe, when he joins both together, he ought to have concluded 

in abatement to the whole, ande petit judicium de- brevi,. or narra- 

tione, And ſo are all the precedents, Raſt. Replevin, en auter lieu, 

554. $55, 556. Aſton 475. Hearn 764, 765, 766, 767. Thompſon 

274. 1 Ventr. 127. 41 Edw. 3. 4. p. 7. 9 Edw. 4. 41. p. 25. 

1 Hen. 7. 21. P. 10, 11. 412 Hen. 7. 4. p. 3. 9 Edw. 4. 64, a. 

6j 4. And in this caſe, although the defendant has not made his 

concluſion as full and large as the uſual concluſion is, ſcilicet, unde 
petit judicium, fi praedictus querens actionem ſuam verſus eum habere 

debeat, but generally, unde petit judicium, yet that is a good con- 
cluſion in bar, and muſt be ſo intended; and if the defendant 
would have it taken only in abatement, he ought to have applied 
it, and have added ſudicium de brevi, or de narratione. And the 
common concluſion of every avowry or cogniſance in bar is as this 
caſe, ſcilicet, petit judicium et retornum averiorum, and the com- 
mencement of the plea here is the ſame with an avowry or cogni- 
ſance. As 1 Saund. 187, 191, 194, 347, 348, 349. 2 Saund. 194, 
197, 283, 284, 310, 314. 2 Ventr. 131, 133, 145, 148, 210, 
211, 212, 224, 225, 220, 227. Co. Intr. Replevin 575, 576, 578, 
583. Raft. Replevin 561, 562, 558, 559. And although in this 
caſe the defendant has not prayed damages, as is done in thoſe caſes, 
yet that will make no alteration in the plea, nor make it leſs a plea 
in bar, becauſe at the common law the defendant in replevin did 
not recover any damages, but they are given by the ſtatutes, 7 H. 8. 
c. 4. 21 Hen. 8, c. 19, yet ſince thoſe ſtatutes the defendant may 
wave the prayer of damages, and the plea will ſtand compleat, as 
at common law. He inſiſted farther, that the manner of joining 
in demurrer, though it be informal, yet it will not hurt the plain» 
tiff; for though the defendant has demurred in abatement, the 
plaintiff has joined in demurrer in bar, and thereby the whole mat- 
ter being brought before the court, the court ought to give a final 
judgment; and the manner of the defendant's demurter ſhall not 
alter the judgment of the court: as is adjudged in Sir Oliver Bur- 
s caſe, 3 Lev. 221, 223. Putt verſ. Nofworthy. 1 Vent. 135. 


4A 


plea in bar, though the matter of it be only in abatement. For 
the defendant having incorporated the cogniſance with the plea, 


ſion at all. But the defendant ought to have concluded bis oy 
a 


136, 137. 2 Keble-795, Shalmer's caſe, cited 3 Keble 181, (but it 
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ſeems that caſe is not truly cited there, for the caſe is otherwiſe 8 + 
ported in Allen 17, 18.) Fofter verſ. Jackſon, Heb, 6. 


8 Holt chief juſtice. The plea of priſel en auter lieu is a plea in. 
| THIEN abatement, and no plea in bar; and therefore being pleaded in bar, 
as it is in this caſe, it is ill, The defendant ought to have begun 
as is uſual in abatement, and have concluded, et petit judicium de 
brevi, or de narratione, and then made cogaiſance diſtinctly, er 
pro retorno babendo ; or have ſaid, petit judicium de narratione, ac 
etiam petit retornum, &c. and that would have been good. Here 
the detendant has concluded in bar upon the whole plea, as well 
upon the matter of cogniſance, as upon the traverſe of the place; 
In 2 3 and he need not pray damages, becauſe they are given by the ſta- 
rp oh cat _ tute, By this concluſion the defendant has waved the firſt part of 
damages. his plea, and his traverſe as to the place; and being in bar, it goes 
to the matter of the cogniſance. When matter of abatement is 


pleaded in bar, it is ill, and judgment final ought to be given, 


Perwell juſtice. The concluſion is in bar, and judgment final 
ought to be given, The defendant ſhould have concluded his plea 
as to the place, ef petit judicium de brevi or de narratione, and have 
made cogniſance pro retorno ſeverally. This plea is as much in bar, 
as an avowry can be; the defendant in the beginning of his plea 
makes cogniſance, whereas he ought to begin and pray judgment of 
the writ or count, and to have concluded in the ſame manner. 

And accordingly the judgment was affirmed ni cauſa, &c. per 
totam curiam. | 1 | 

The laſt day of Micbaelmas term Mr. Salkeld came to ſhew 
cauſe upon the rule. And he infiſted, that the judgment ought to 
be reverſed upon other errors. He ſaid, that the whole ſuit was 
diſcontinued, for admitting the plea to be in bar, and as a cogni- 
ſance, and fo the replication in bar likewiſe; then, when. the de- 
fendant comes, and demurs in abatement, that is a diſcontinuance ; 
for all the proceedings before being in bar, there is nothing to te- 
late to it; and the plaintiff ſhould not have joined in demurrer 3s 
he has done in bar; but ſhould have taken his judgment by m 
dicit for want of an anſwer. The concluſion makes the plea, 
and want of a concluſion, or a miſconcluſion, is the fame ; and 

both make a diſcontinuance, And ſo was it reſolved in this court, 
Carter verſ. between Carter and Davis, Paſch, 3 Will. & Mar. Jn caſe, the 
Davis, Salk» Plaintiff declares on an indebitatus afſumpfit, and a quantum Meru ; 

: the defendant, as to the firſt count pleads non aſſumpfit, and pleads 
Demurrer in a matter in abatement as to the ſecond count; the plaintiff takes 


bar to » Pe iſſue on the nan afſumſ/it, and as to the plea in .abatement * — 
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murs, gut placitum minus ſufficiens in lege exiſtit ad ipfun : 


2 praecludendum; and the defendant joined in demurrer, and it 
was held a diſcontinuance. But farther he ſaid, there is no final 


judgment given; for it is according to the defendant's demurrer, 
ſellicet, quod placitum replicando placitatum ſufficiens eſt in lege, ad 


narrationem ſuam manutenendum, and nat ad attionem manutenendum, 


as it ought to be: ſo that the judgment is only in abatement, and 
not in bar. | 


Mr. Broderick of the ſame ſide infiſted on the ſame matter, and 


aid, that the court cannot give judgment to affirm the former judg- 
ment; but ought to award a repleader. Hereupon the laſt rule was 


diſcharged, and the matter adjourned to be ſpokn to again the next. 


term. 


In Hilary term Mr. Broderick inſiſted, that this plea muſt be 
taken as a compleat cogniſance in bar, and not in abatement, and 
then there is nothing to ſupport the judgment as given; for here 
is no replication, as is ſuppoſed, and as it would be in other actions, 
but it is a bar of the defendant's cõgniſance; and therefore both in 
the demurrer, and in the judgment, it ought not to be as it is, 


quod placitum replicando placitatum, &c. but quod placitum in barra 


cognitionts placitatum. For when the defendant pleads a plea in 
bar, he begins, quod querens actionem ſuam habere non debet, and a 
replication is, quod ipſe ab actione ſua babenda praecludi non debet ; 
but the beginning of a cogniſance in replevin is, bene cognoſcit 
captionem avertorum ; and then, when the plaintiff comes, and 
lays, quod captionem juſte cognoſcere non debet, that is a bar to the 
cogniſance, but not a replication, Here is a diſcontinuance, and 
the court can give no judgment but to replead ; for a demurrer, as 


an iſſue, muſt compriſe the whole matter in plea, and if any part 


be omitted, it is a diſcontinuance, becauſe the whole matter is not 
brought before the court. As in the caſe of Johnſon and Turner, 


Yelv, 5, 6. (See Yelv. 137, 138.) And in this caſe here is not a 


ſufficient confeſſion of the plaintiff's action by the defendant's de- 
murrer, upon which the plaintiff ought to have judgment. 


On the other ſide, Mr. Ward ſaid, that by the demurrer the 
matter of the replication is confeſſed, and the concluſion ad nar- 
rattonem makes it a demurrer in bar, and not merely in abatement z 
and if it be in abatement, yet it will be no diſcontinuance, becauſe 
the judgment is to be given on the plea- in bar, as an ill plea. 
But our replication is good, and that is the difference upon the re- 


ſolution” of Bonner and Hall, Mich. 9 Will. 3. B. R. Rot. 5 58. Oer 433. 
and Biſſe ver/. Harcourt, Hil, 1 Will. & Mar. In this caſe the Salk. 177» 


judgment ought not to be reverſed for this intormality, inaſmuch. 
| as 
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as the plate is intityled to have judgment upon the avowry, _ 
the caſe of Bennet werſ. Holbeach, 2 Saund. 317, 319. See 1 Cre, 
| 443- 1 Noth, x 8 


Holt chief juſtice. When the defendant pleads a matter of ſad 
in abatement, and the plaintiff in his replication traverſes or takes 
iſſue thereon, there it is proper for him to pray damages, becauſe 
if it be found againſt the defendant, judgment final ſhall be given. 
But where the plaintiff by his replication confeſſes the plea, and 
avoids it by ſpecial matter, and does not traverſe the matter of the 
plea, there the plaintiff muſt maintain his writ, and ought nog 
to conclude to the country. In replevin, if the defendant avows 
the taking in another. place, and traverſes the place alleged in the 
count, without concluding to the writ or count, but makes avowry 
pro retorno ; in that caſe the plaintiff muſt maintain his writ and 
count, and may take iſſue on the place, and pray damages, and 
that would have been right; the plaintiff has nothing to ſay to the 
avowry, if it had been but in a proper place, and here he takes 
iſſue. on the place. Where there is a demurrer to a plea in abate- 
ment, the judgment is only, quod ulterius refpondeat, but on an iſſue 

judgment final ſhall be given. | | 


Powell juſtice. This form of pleading is unuſual, but there is 
not much in the caſe. Priſel en auter lien is a proper plea in 
abatement, But befides the defendant muſt make cogniſance for a 
return, for without a title he ſhall not have return; but the 
avowry to have return is no part of the plea, and the plaintiff can 
ſay nothing to it, it being only to intitle the defendant to have te- 
turn, in caſe the writ be abated. But in this caſe, they are both 
Jumbled together, and it looks like a common avowry, but it can · 
not be taken ſo, but it puts the plaintiff to maintain his count, 
The point of the plea is only in abatement, and yet upon iſſue 
found againſt the defendant, the plaintiff would have had a final 
Judgment. This is a replication by the plaintiff, becauſe- it is not 
pleaded to the cogniſance; then indeed it would have been a bar, 
but it is pleaded in maintenance of his count; the manner of join- 


ing demurrer will not hurt, But here is final judgment, and that 
ſeems to be the chief point. | | 


: 


Hot chief juſtice. The whole depends upon the plea in abate- 
ment, for the plaintiff cannot anſwer to the avowry, but to the 
place; and if the writ be bad, the deſendant ſhall have return. 
In this caſe the plea is informal, but it is to the ſame effect; and 
the want of form ſhall not hinder the plaintiff from having bis 
judgment: it is not a bar of the cogniſance, but a replication, 
being in maintenance of his writ. If the defendant had con- 
. 1 cluded 
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-Joded his plea petit judicium de narratione, and prayed retürn i, 
fly, it would have been right; but here he has concluded in bar. 


Powell juſtice. By bis concluſion he has made it a plea jn bar. 


Holt chief juſtice. The fault is in the defendant, when he de- 
murs in abatement, but the plaintiff's replication is good. 


Powell juſtice. The plaintiff could do no otherwiſe. . He can 
only anſwer to the taking, and could not have entered judgment by 
nil dicit upon the defendant's demurrer ; ſo that there ſeems to be 
no diſcontinuance. Holt ſeemed to agree it, but the court took 
time to conſider. And afterwards at another day they all agreed 
that the judgment ought to be affirmed. F 


the replication ; and th the defendant concludes his demurrer 
in abatement, yet that ſhall not alter the judgment of the court, 


and concluded his plea, in bar; and when he traverſes the place, he 


concluding, unde petit judicram er retornum, &c. that is in bar, for 
he ſhould have concluded unde petit judicium de brevi or de narra- 
tine. An avowry is a bar of the action, and a replevin is in na- 
ture of an action to demand his cattle again, and when judgment 
is given againſt the a ede 266 the avowry, he is barred of his 
action, and the entery is, quod querens nibil cupiat ner vrt ve. Then 
the defendant's plea beginning and concluding in bar, the plain- 
tiff in his replication takes iſſue upon it, and when the de- 
fendant demurs in abatement, he ſhall not thereby alter his own 
lea in bar: and although the plaintiff might have taken judgment 
by nil ditit, yet judgment may be well given in bar upon his join- 
der in demurrer, © . EO 


Powell juſtice of the ſame opinion, that judgment ought to be 
affirmed. The defendant's plea is in bar, and the plaintiff by his 
replication has taken iſſue thereon ; and then, when the defendant 


ſhall be in bar. 


Mr. Broderick. Nut atibonttihcitsh n the caſe of abun 
and Turner, Yelv. 5. | 1 _ £4 Wo 


Holt, There is only a demurrer to part of the bar, and no- 


i Holt chief juſtice ſaid, the defendant's plea is in bar, and ſo is 


waves the matter of the cognizance, which went before; and then 


but judgment final ſhall be given. The defendant has both begun 


demurs in abatement, that ſhall not alter the judgment, but it 


thing ſaid to the other part, and ſo joined. But ſtill it is better 
in the preſent caſe; for the concluſion of the defendant's demurrer 
uu, ande ut prius petit * and if he had ſtopped there, 

| | 4 ad 
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| had been a demprrer in bar ; and then, whoa he goes on and | 

ſays, et quod narratis caſſetur, it is a ſuperfluous addition and void. 

Judgment affirmed. | 55 5 I 

It ſeems this form of the plea is good in bar, quod quaere. | 
Clements ver. Scudamore. 

8. a Salk. I N ejectmant the jury found this ſpecial verdict, | that be 4 having 


, 


8 iſſue five ſons, his youngeſt ſon died in the life of J, S. the 
. ather, leaving iſſue a daughter, who is the leſſor of the plaintiff; 


* afterwards the father purchaſed the lands in queſtion, Which ate 


three Sons, g. copyhold lands of the nature of Borough ae and the jury find, 
C. and P. P. that by the cuſtom theſe lands are deſcendible to the youngeſt ſon 
died, leaving nd his heirs, Afterwards the father died, and the eldeſt ſon entered, 
a daughter E. anc h . l | g 
then 4. pur- and made the leaſe to the pn” upon whom the defendant re- 
e — entered, whereupon the plaintiff brought his ejcctment. This caſe 
Engliſh, and was twice argued at bar, and this term by the opinion of the whole 
died. Ad- court judgment was given. for the plaintiff, Halt. chief juſtice 
Sete, Heliverey, ce reaſons of their opinion a. iel. 
to E. 3 2 #49 4% v N 4 

Wms.66, 69. The queſtion in chis caſe is, whether the daughter of the youngeſt 
1% 15» fon, the leſſar af the plaintiff, mall inherit to. theſe lands jurg, re- 
Vent, 261. argeſentationis, or the eldeſt ſon. Lov one 82 


intro- 


duced 
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duced for the defence of the realm, and then for the preſervation 
of the fatnily and tenure, the deſcent was reſtrained only to the 
eldeſt ſon, but yet, notwithſtanding this alteration; the right of 
repreſentation did continue to hold place. And by the common 
law, if the eldeſt ſon, happened to die, living bis father, leaving 
ifue a danghter, the inheritance deſcended to her before any of 
the other ſons ; ſo that a female by way of repreſentation was yet 
preferred before the males, becauſe the right of repreſentation was 
not altered. This right of repreſentation is not peculiar to the 
law of England, but is obſerved by the laws of all countries; as 
you may ſee in Numbers, c. 26. v. 33. and c. 36. for although by 
the Jewiſh law the males inherited excluſive. of the females, and 
the eldeſt ſon had à double portion of his father's eftate, which 
was conferred on him as the firſt begotten z yet we find when 
Zelephebad the ſon of Hepher died, leaving no ſons but dauglitets, 
and the daughters came unto Moſes, and claimed the poſſc ſſion of 
their father; this being 4 new caſe, Moſes it is ſaid, brought that 
cauſe before the Lord, who commanded” him to give unto them 
the poſſeſſion of their father, 80 that it was bete determined, that 

ſhould take the double portion belonging to their father as 
the eldeſt for, by right of repteſentation. 80 is Seiden de fucceſ» 
fonibus apud Hobracot, c. 23. This tight of repreſentation was 
alſo ptactiſed among the Namans, and was the law of the twelve 
tables. And this right of repreſentation holds in inberirances de- 
ſcendible by coſtom, as well as by common law; as in caſs of 

ind lands, where the cuſtom is pleading is thus ſet out. 

aff. Cuſtom 143. 4. quod terrad e tenementa de teriurd de gavel- 

hind de tempore, Gc. inter haetedes maſcules partibilia er partida 
furrunt. And yet, if 4 man ſeiſed of gavelkind lands have iſſue 4. ſeiſed of 
three fons, and one of the ſons die im the life of his father, leav- 3 
ing iſſoe a daughter, and afterwards the father dies; no doubt bat G 2 | 
this deoghtcr Malt inheri che purparty of her father, though the dle trag 
de not withie the words of the cuſtom, vis, that the lande ate hun 4. dle, 
partidle inter haeredes maſtules; but the cuſtom by oonſtruction F. ſhall inbe- 
ſhall extend to daughters jure 1 and there is no 85 0» 
difference between the coſtom of gavelkind and this cuſtotm ef 3 i 
Borough Enghh, only in tæſpect of the quamiry of the land which cjemenr. 
the heir takes. There each ſon takes an 6qual- part, but here the Mich © fan. 
youngeſt ſon takes the whole ; but that will not vary the reaſon in lands in Kent 
conſttuction of the cuſtoms. The common law takes notice of of the demiſe 
theſe cuſtoms of gavelitind and Borough Englſb, and there is 4 vety Load. 
remarkable caſe adjudged in my lord Bridgman's: time, which is nieces to the 
not reported im any primed Book; it wWas ry the . yer 1660 3 
and it was entered l. 16 f. Ron 779% C. B. int. Hale and — 
There the eaſe was, that copyHold lands of every tenant dying Pain and Her- 


were deſeendible by the ouſtom of the manor” te e 8 
{on 3 there cited. 
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1 Jones 361. 
8 Co. 43:4 


And the judges were divided; Berkley and Bramfton held, that 


that he is not ſeiſed at the time of his death, yet the right of enuy 


* 


* 


ſon; and a ſurrender was made to the uſe of B. and his heirs, 
who died before admittance;.. If B. had been admitted, it was 
agreed that after his death the - youngeſt ſon ſhould have inherited, 
but dying before admittance, the queſtion was between the eldeſt 
ſon and youngeſt ſon of B. who ſhould have the lands; and it 
was adjudged, that the eldeſt ſon in this caſe ſhould inherit, be- 
cauſe of the ſtraitneſs of the cuſtom, that the land ſhould deſcend, 
and ſo here was no eſtate in the anceſtor-40 deſcend, there never 
being any ſeifin in the anceſtor. - But by my report, it would have 
been otherwiſe, if it had been alledged, that the lands were of the 
nature of Borowgh Engliſb (which it was not, but only ſet forth as 
a patticular cuſtom) becauſe the law takes notice of the cuſtom of 
Borough Engliſh, but not of that ſpecial cuſtom, and in pleading 
that lands are of the nature of Borcugb Enghſh you need not ſet 
forth the. cuſtom ſpecially for that reaſon. This caſe ſeems at firſt 
to be agaialt me, but the reaſon. of the diſtinction there taken 
makes for me. In the preſent caſe the finding of the cuſtom does 
not exclude the daughter, but does expreſly . comprehend her, far 
it is found, that the lands are deſEendible to the youngeſt ſon and 
his | heirs, though without that expreſs mention of his heirs the 
daughter ſhould inherit. Now this cuſtom is not to be ſtrictly 
taken according to the letter, but muſt be conſtrued ſo as to com- 
ptehend the neceſſary conſequences and incidents in the courſe of 
deſcents; and therefore, though the father be diſſeiſed and die, ſo 


ſhall deſcend to the youngeſt ſon, and although the ſon ſhould 
die before any entry, yet without doubt the right (hall go to the 
daughter, although the ſon did not die ſeiſed within the words of 
the cuſtom. - And in this caſe if a deſcent be caſt, the youngeſt 
ſon ſhall have his age, as much as if he were heir at the common 
law. And there is no reaſon why the repreſentative of the youngeſt 
ſon, viz. the daughter, ſhould not be included within the mean- 
ing of the cuſtom. See the caſe of Reeve and Maſſer, 1 Roll. 
624. n. 1. 1 Jones. 361, 1 Cro. 410. where the cuſtom of the 
manor was, that if any perſon died ſeiſed in fee-fmple of lands 
within the manor, that the ſame ſhould deſcend after his death 
filio juniori bujuſmodi tenentis cuſtomarii fic obientis ſeifiti ſecundum 
naturam de Borough Engliſh land; a, tenant of the manor being 
ſeiſed in fee, ſurrendered his land to the uſe of himſelf and bis 
wife and his heirs; afterwards he had iſſue three ſons and died jo 
ſeiſed of the reverſion ; and afterwards the youngeſt ſon. died in 
the life of the wife without iſſue; and then the wife died; and 
the queſtion was, whether the eldeſt or middle ſon ſhould inberit. 


the middle ſon ought to have the land, but Janes and Croke held, 
that the eldeſt ſon ought to inherit, Now 1 obſerve fiſt, _ 


* | 
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there the cuſtom was more ſpecial than in our caſe, for there it was 
not, that if a man died ſeiſed generally, that the lands ſhould de- 
ſcend to his youngeſt ſon, but if he die ſeiſed ſpecially, viz in fee 
ſimple; and yet in that caſe Jones and Croke held, that the deſcent 
of the reverſion to the youngeſt ſon had ſatisfied the cuſtom. 


It was objected by Mr. Weld, who argued on the part of the defen- 
dant, that whoever takes by deſcent muſt make himſelf heir to him 
that was laſt actually ſeiſed, but the father was never ſeiſed, and 
the daughter-cannot make herſelf heir to the grandfather. But in 
anſwer to that it muſt be intended in this caſe, that ſhe muſt make 
herſelf heir to him that was laſt ſeiſed, according to the cuſtom; 
and if the cuſtom extends to repreſentatives, then ſhe is heir to her 

grandfather, who was laſt ſeiſed. As the daughter of the eldeſt 
ion at the common law ure repraeſentationts makes herſelf heir to 
her grandfather, ſo the daughter of the youngeſt ſon here makes 
herſelf heir to her grandfather by the cuſtom. The caſe of Godfrey 
and Bullock, 1 Roll. 623. u. 3. is a full authority for me. There 


the cuſtom was, that if a man died without ifſue male, that his 


eldeſt daughter ſhould have his land: and the tenant had no iflue | 


male, but had iſſue ſeveral daughters; the eldeſt daughter had iſſue 
a daughter, and died in the life of her father: this grand-daughter 
1s within the cuſtom, and ſhall have the land by deſcent upon the 
death of the grandfather, Now by the common law the eldeſt 
daughter has not the preference of the reſt, but all inherit equally. 
Yet cuſtom may give the inheritance to the eldeſt daughter, and then 
her iſſue ſhall take it jure repraeſentationis ; this is as ſtrong as 4 
deſcent in Borough Engliſh. - But the caſe of Sir John Savage in 
1 Leon, 109, 208. is objected: There the cuſtom was, that if any 
man took to wife a cuſtomary tenant of the manor, and had iſſue, 
and overlived her, he ſhould be tenant by the curteſy ; a man mar- 
ried a woman to whom a cuſtomary tenement did deſcend during 
the coverture, and had iſſue and ſurvived her; yet it was there ad- 
Judged, that he ſhould not be tenant by the curteſy, becauſe the 
woman was not a cuſtomary tenant at the time of the marriage, 
and ſo not within the cuſtom, which ſhall be taken ſtrictly. Now 
admitting that caſe to be law, it does not affect the preſent caſe ; for 
there is a particular cuſtom, which gives the eftate to the huſband 
under particular qualifications ; but here the cuſtom alters the de- 
icent by the common law to the eldeſt ſon, and carries it to the 
youngeſt ſon generally, and muſt have all the conſequences of de- 
ſcent, only with the difference of - the perſon. This expoſition of 
the cuſtom will tend to quiet and ſettle eſtates and titles in Borough 
Engliſh lands. Whereas, if the other opinion ſhould prevail, it 


would unſettle them; but by this reſolution they will be left on 
certain and ſettled foundations. 
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Judgment for the plaintiff, per totam curiam. 


Note, upon the firſt argument both Holt and Powell denied Sic 
John Savage's caſe, 2 Leon. 109, 208. to be law. 


Leaſe of be, Tolt chief juſtice. It was adjudged in this court in one Town- 
_ kat end's caſe, that where a leaſe was made to a man and his heirs du- 
| heirs during ring three lives, of lands in Borough Engliſh, that the youngeſt ſon 
three 33 ſhould inherit the deſcendible freehold, though it were a new cre- 
full dare i. ated eſtate ; becauſe the cuſtom was ſo annexed to the land, as to 
| affect that eſtate. So if a rent be granted out of lands, of the na- 
ture of gavelkind or Borough Engliſh to a man and his heirs, it 
ſhall deſcend to the youngeſt, or all the ſons. 


Sir William Moore's Caſe. 


8. C. 2 Selk. 

626. & 6 x | 

A arty R. Gould moved to diſcharge a priſoner out of cuſtody, who 
Sunday of a was taken on a Sunday by virtue of a judge's warrant upon 


NG by a the late act of parliament to prevent eſcapes ; but it was refuled 
jutge's war- by the whole court. | | 
ant. ; ; ; 


Holt chief juſtice. We are all agreed in this court, that he 
ought not to be diſcharged, becauſe it is a retaking upon an eſcape, 
in nature of a freſh purſuit ; and although the word warrant be 
mentioned in the ſtatue of Charles II. yet this warrant is not 
within the meaning of that ſtatute ; for that ſtatute mult be intend- 
ed of an original taking, and not a retaking, as this is. And if we 
| ſhould not allow this warrant to be executed upon a Sunday, the 
Retaking on a ftatute would loſe a great part of its effect. The marſhal upon ſuch 


Surday by the ſcape may retake a p:iſoner upon a Sunday without a warrant, much 
33 eſcap y p pon a Sunday out a þ 


more ſhall it be lawful to retake him upon a Sunday by force of a 
warrant upon this ſtatute, which is intended in aid of the creditor. 
And this warrant being of a new nature, created by a ſubſequent 
ſtatute, cannot be intended within the intent of the ſtatute 
Charles 11. preceeding; for though a ſubſequent ſtatute may be 
comprehended within the meaning of an act precedent, as the ſta- 
tute of 32 Henry VIII. of wills within the ſtatute of 27 Henry 
VIII. of jointures ; yet that is, when the latter ſtatute is within 
the ſame reaſon as the former, which this is not. The defendant 
has done a wrong by eſcaping, and he ought not to be ſaffered to 
take advantage of it: the words of this act are general without li- 
mitation as to time, The judges of the Common Pleas are 
another opinion, but I cannot ſatisfy myſelf with their reaſons. 


think the better day the better deed. © 
nf : Powell 
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Powell juſtice agreed in omnibus. This act was made to ſuppreſs 
4 miſchief, and ought to be extended. 


Per rrriam, bring your audita querela, and then you may have 
this matter ſettled at this parliament. 


The barons of the Exchequer, as I was informed, are equally 
divided. | 


There was the like motion before this term, and the court were 
then of the fame mind. 


Regina ver/. Langley. de 
HE defendant was indicted, for ſpeaking certain words of You, Mr. 

the mayor of Saliſbury, viz. © You, Mr. Mayor, I care not manga "5p 

a fart for you, at one day; and on another day, Lou are a you, notin= 
« rogue and a raſcal.” And to this indictment the defendant de- _—_ 


murred. 66. 


Mr. Ward No indictment lies for theſe words, for although 
they are laid to be ſpoken -of the mayor of Saliſbury, yet it does 
not appear they were ſpoken of him whilſt in the execution of his 
office. 1 Roll. Rep. 79. 11 Co. 95, 96, 67. A man cannot be 
impriſoned or fined for ſuch-words ſpoken of a magiſtrate out of 
court, and then he cannot be indicted. 3 Cro. 78, 689. Moore 
247. 1 Ventr. 16. 


Mr. Eyre. The words are indictable, for they reflect upon the 
mayor's integrity, and arraign him of a crime, and it concerns the 
publick to maintain the honour of magiſtrates. 1 Cro. 503, 504. 
2 Bulſtr. 139, 140. 


Helt chief juſtice, The mayor had dgne well, if he had bound 
the defendant over to his good behaviour. It is a diſparagement 
of the government, who put an ill man into office. 


Powell juſtice. If the mayor had been in the execution of his 
office, he might have committed the defendant ; and the difference 
of the officer's being in execution of his office or not 1s taken in 
cales of juſtification in falſe impriſonment, or on a habeas corpus, 
where the party is brought up in cuſtody, But what remedy is 
there when the officer cannot commit the offender ? What is the 

| | meaning 
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meaning of the words in a commiſſion of oyer and terminer, e d. 


propalationibus verborum? 


Holt chief juſtice. They mean words againſt the 8 | 
or which amount to a ſcandalum magnatum. But this is an extraor- 
dinary thing to indict a man for theſe words. | 


At another day in Michaelmas term Mr. Mountague inſiſted, that 
it is an offence indictable ; for it is laid, that the defendant ſpoke 
the words to the mayor, being then in Sarum. $0 that, though 
he was not in the execution of his office, yet he was within his 
juriſdiction, wherein he is always in execution of his office, and 
the words relate to his office. 44 | 


Mr. Ward ſaid, there is a difference between an officer appointed 
by the Queen, as a juſtice of peace, and an officer elected by a cor- 


poration. 


© Hole chief Juſtice. It does not appear, that the mayor of Sarum 


is a man of worſhip, that he-is ajuſtice of peace ; for though he be 


a mayor, it does not follow, that he is a juſtice; for that muſt 


Note, the 
book is con- 
Ara. 


Bound over, 
for (peaking 
Words, to his 


be by a particular grant in the charter. 

- Gould juſtice. See Darby's caſe, 3 Mod. 139. . You are 4 
« buffle-headed. juſtice,” and held not indiQable, and yet they 
were ſpoken to his face. ; Y 

Powys juſtice. agreed. See 1 Fenty. 16. 


Powell juſtice. Theſe words ſpoken to the mayor's face tend to 
the breach of the. peace. 8 


| Hole chief juſtice. They are not a breach of the peace, but they 


may provoke to it. But I do not know what power Mr. Mayor has. 


Powell juſtice. He is the head of the body politic, and it is an 
office which concerns the goverment. | 


Holt chief juſtice. Theſe words do not tend more to the breach 
of the peace, whether ſpoken in the preſence or abſence, to him- 


ſelf or ſome other perſon. A magiſtrate may commit the party 
for ſpeaking ſuch words, if he refule to find ſureties for his good 


good behavi- behaviour; but ſuch commitment muſt be made preſently. 


This term the indictment was quaſhed, Powell mutate ge, 
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Hul chief juſtice. I am not ſatisfied that theſe words will main- 
tain an indictment. It is not ſaid, that the mayor is a juſtice of 
peace, nor that he was in the execution of bis office. . Theſe words 
are cauſe to bind the defendant to his good behaviour, If the de- 
fendant had abuſed him in writing, that would have been indictable; 
as in Somer”'s caſe, 1 Sid. 270, 271. 1 Lev, 139. for that is a li- 
bel; and the mayor might alſo have his ation. A man was indict- 
ed for ſaying of an alderman, that whenever he put on his gown 
Saten enired into him; but it was quaſhed, as not being indictable. 
See 1 Ventr. 16. | | 


Powell juſtice, Words that tend directly to the breach of the 
peace are indictable. 95 


Holt chief juſtice, Yes, if one man challenges another. 


Pruell juſtice, They are rude words. The mayor ſhould have 
bound him to his good behaviour, 9 


Let the indicment be quaſhed per fotam curiam. 


Ruſſell verſ, Corne. 


12 treſpaſs, aſſault and battery, brought by baron and feme, for S. C. Salk. 
the battery of the wife; there are ſeveral counts laid in the decla- . 6 184 
ration, which are fingly for the battery of the wife. But there is 127. ; 
one count for beating her, per quod negotia ipſiut the huſband infecta H ſſault and 
remanſerunt, and concludes ad damnum ipſorum. Upon not guilty 3 5 
pleaded a verdict was given for the plaintiff, and intire damages. for beating 
Mr, Mountague took an exception in arreſt of judgment, that the be 
huſband and wife cannot join, as this count is laid; for the wife 4 
cannot goin for the damage accruing to the huſband by the loſs and baud, Ge. 
delay of buſineſs, in which ſhe has no intereſt, 88 
| b. 369. 
: Sid. 340. 
Serjeant Darnall for the plaintiff ſaid, the giſt of the action is the See 4 Wilſon 
2Nault of the wife, and the per guod, &c, is only in aggravation of #4: 
damages. 


Hit chief juſtice, If it had been, per guad conſortium amifit, the 
wite could not have been joined. 


_ Powell juſtice. There the per quod, &c. is the gift of the ac- 
tion, to intitle the haſband to maintain an action alone Without his 
wife. But now as this caſe is, I will not intend, that the judge al- 
40 lowed. 


=. 
125 | lowed any evidence to be given as to the ſpecial damage to the hu. 
band; but only admitted proof as to the battery. 


th 
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Holt chief juſtice. I remember a caſe, where an action of flan- 
der was brought by baron and feme for words ſpoken of the wife, 
per quod the huſband. loſt his trade; and it was held, that if the 
words would maintain an action without the ſpecial damage, then 
they ſhould have judgment; but if the words were not actionable 
without ſpecial damage, then it was ill: for the wife ought not 
to be joined, See 1 Lev. 140. Suppoſe the huſband was at charge 
upon this occaſion, he may give it in evidence. Gould juſtice re. 
- membered the ſame caſe. 


At another day Powell juſtice ſaid, I do not know what they 
mean by ſaying, per quod negotia ſua infetta, &c. a woman is to 
comfort her huſband, In this caſe the gift of the action is not the 
per quod ; but if the huſband had brought the action, then it would 
have been the gr/t. | | 


Gould: juſtice. There was a caſe in this court Paſch: 7 Will, z. 
treſpaſs was brought by the baron alone for breaking his houſe, and 
beating and wounding his wife, and impriſoning of her for three 
hours, and alſo for detaining the poſſeſſion of the houſe, and for 
menacing his wife and ſervants, per quod negotia ſua infecta reman- 
ſerunt, I moved in arreſt of judgment, that for ſome of theſe 

wrongs, as the beating and impriſoning the wife, the wife ought 
to be joined; but. judgment was given for the plaintiff by Eyre and 
Rokeby, dubitante Holt, for they held, that the per quod went through 
the whole count, | 


Treſpaſs for Holt chief juſtice, An action of treſpaſs may lie for a matter 
matron joiot- jointly with others, which could not be maintained ſingly. As 
* at tie man may have an action of treſpaſs for entting his houſe and beating 
Gogly. his ſervants, without ſaying, per quod ſervitium amifit; becauſe the 
beating the ſervant is part of the ſame treſpaſs, and only a deſcrip- 

tion of it by way of aggravation, But if he lay it in another count, 

and at another day; it will be ill, without ſaying per ſervitiun 

3 Wilſon 18, amiſit. So a man cannot maintain an action againſt another for 
contra. aſſaulting his daughter and getting her with child; but be may 
maintain an action againſt another for entring his houſe and affault- 

ing and getting his daughter with child per quod ſervitium amifit, and 

that is a great aggravation. 


Let the plaintiff take his judgment, mif, Get 
Orchard 
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Orchard ver/. Ireland. 


Fan. 28, 1703. | 


THE plaintiff brought an action of debt againſt the defendant 1 debt is 
upon'a bond, conditioned for the payment of money at a brought a- 
day long ſince paſt. Upon which Mr. Raymond moved, that upon e 
payment of „ intereſt, and ſuch coſts as the maſter ſhould bond, coodi- 
tax, proceedings ſhould be ſtaid in this action. Mr. Mountague uoned for pays 
oppoſed it, becauſe the defendant was indebted to the plaintiff upon 2 
a ſimple contract, to which the defendant threatened he would plead be owes ocher 
the ſtatute of limitations, it being above fix years fince the debt dane the 
was contracted, and no reviver ſince ; and therefore ſince his mo- — _ 
tion was not a matter of right, but for a favour, and it was in the vad, which 
diſcretion of the court, whether they would grant it or not, he in- 1 ay 
ſiſted, that if the defendant would have equity, he muſt do equity; court will re- 
and therefore hoped the court would not this action, unleſs fer what is 
the defendant would alfo wave his plea of the ſtatute of limitations, n 
or refer that cauſe of action to the maſter, as well as the other. But our compel. 
the court granted the motion, and faid the debts were diſtinct, and bus 
the plaintiff by his own negligence had loſt the fimple contract —2 
debt, and it was not in their power to deprive the defendant of the wit of the 
benefit of the ſtatute, which the law hath given him. 1 
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DER R Pengely moved to quaſh, an indictment on the g of 


6 Mod. 128. Elis. for exerciſing the trade of a barber, not having 
IndiAment on been an apprentice ſeven years, &c, becauſe the indidt- 
5 Elin, ought ">, ,; ment did not conclude contra pacem, 


conclude J 


DX: « LIST THEO ; 
"tontra \ pacem. Vide 1 Salk. 67. 2 Salk, 613. 6 Mod. 220. 4 Mod. 145, 146, 164. Pf. 10, 39, 1104. 


174 FF 6 ee FONT Th FN ; 7 578 ' 
Holt chief juſtice, et caeteri praeter Papvell, that there Was no 
great reaſon for the exception. ? Se ore aL 


Powell juſtice. Every a& done contrary to the law is a breach 
of the publick peace. | : 


The indictment was quaſhed. 


Smith ver. Airey. 


8. C. 3 Selk. JN an action upon the caſe for money won at play, the plaintiff 
14. 175. in his declaration laid ſeveral counts: the firſt was on mutual 
© oo promiſes, in conſideration that the plaintiff had promiſed the de- 
Money won fendant to pay him ſo much as he ſhould win of the plaintiff, the 
2 play. defendant promiſed the plaintiff to pay him what he ſhould win, &c. 
Fs "ao. and avers, that he won 16/7. 155. 6d. and then comes the ſecond 
5 Mod, 14. Count, cumgue etiam idem the plaintiff poftea ſcilicet eiſdem die et ann? 
3 | po Lonaon praedictum, ad ludum praedictum, al 16 J. 15 5. 64. 
en 118. Ge eodem the defendant Jucrifecit et adeptus ſuit; et in conſideratiune 
2 Vent. 157. Inde idem the detendant ſuper je aſſumpſit, &c. ſolvere eandem ſum- 
wet” Fon nam, Sc. To this declaration the defendant pleaded non afſumphit, 
| '* and there was a verdict for the plaintiff; and intire damages. And 
Mr.. Southouſe moved in arreſt of judgment, that this ſechnd count 
was not good, and therefore damages being intire, the judgment 


ought to be arreſted. 5 
| en 


ä "0 


— 
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indebitatus aſſumpſit would not lie for it 5 but the only ground 
the action in ſuch caſes, was the mutual promiſes. That 2 
| e 


inſt the acceptor of a bill of exchange, and declared 
22 indebted to he plaintiff in ſo much upon the accep- 
tance of a bill of exchange; but it was held, that the action 
would not lie; and yet there was a promiſe in that caſe. | 


Mr. Parker in anſwer to the objection ſaid, 1; That this muſt 
be tied to the firſt count, and the mutual promiſes muſt be taken 
in here, all one as if they had been repeated; and this play muſt 
be taken to have been upon the agreement, it being ſaid ad ludum 
praedictum. 2. That after a verdict, it muſt be intended, that 
there were mutual promiſes ; for the jury had found, that the 
plaintiff had won the money, which he could not do, except there 
were mutual promiſes., But Holt held; that the ſecond count is 
a diſtinct independent declaration, and cannot be mended by the 
firſt ; and that the other matter was but an implication. 


Powell juſtice ſaid, that it was adjudged in the Exchequer cham- 
ber, that an indebitatus afſumpft would lie for money won at play: 
that that differs from the caſe of an indebitatus aſſumpfit upon a bill 
of exchange, becauſe there the promiſe was raiſed by cuſtom̃. 
But Holt ſaid, that yet there was a promiſe. + 25 D009 


Could juſtice agreed, that there was ſuck a caſe as Powell cited; 
adjudged in the Exchequer chamber, but that in this court judg- 

ment had been arreſted in fuch a cafe, And Holt ſaid, that he had 
done it himſelf, 


Darnall Queen's ſerjeant ſaid, that in a caſe in the CommonPleas, 
in which he was council, j nt had been arreſted in ſuch a'caſe,; 
upon debate; and the caſe cited by Powell in the Exchequer cham 
ber was cited in that caſe in the common Pleas, and as he thought, 
the very roll brought into court. Which Gould juſtice agreed. 


Then Powell juſtice ſaid, that he only remembred, that there 
was ſuch a caſe in the Exchequer chamber, but that- he ' thought 
the action could hardly be maintained. That that caſe in the Ex- 
chequer chamber was befbre he was a judge, and that judgment 
muſt ſtay till it was moved of the other lide. 

4 E Regina 


Holt chief juſtice ſaid, that winning money at play did not raiſe dbu: 
a debt, nor was debt ever brought for money won at play, and an Au does 
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af the delen- N inquiſition' of forcible entry found before a juſtice of pesee 
2 in the country, was removed in the King's Bench by certio- 

poſſe hon in rari. And in ſtay of reſtitution, the defendant ' pleaded: poſſeſſion 

ext Gn ne by three years before the indictment found, according to the 31 E. 

inquiſition of C. 11. And upon a traverſe to the plea, it was found againſt the 

forcible entry, defendant. And now upon motion to the court by Mr. Lecbmerte, 
pings „ that the defendant ought not to pay coſts in this cafe, the court 

and it is found UPON view of the ſtatute ordered the maſter to tax coſts. And 

dennen. Holt chief juſtice ſaid, that by the 8 Hen. 6. immediately upon the 

phe ee finding the inquiſition of forcible entry, the juſtice was to award 

flatute has gi - reſtitution, and the defendant ha no plea d . And now the 

eee ſtatute of 31 Eliz. had given the defendant the plea of three years 

quiet poſſeſſion in bar of reſtitution; but in caſe the plea was found 

againſt him, it had given coſts in expreſs words. As to the ſtatute 

of 5 & 6 Will. & Mar. cap. 11. he did not take it to be within 

the ſtatute, becauſe the inquiſition was not found at the ſeſſions; 

but if it had been found at the ſeſſions, and removed from thence / 


by certiorari, the defendant muſt have paid coſts by the ſtatute, 


* eee f ; | . ' 
Treviban wver/. Lawrence. 
Instr. H. 1 Ann. B. R. Rot. 21. 
Eftoppelin N N ejectment ups the deniſe of Niers add; 
es . upon not guilty pleaded, the jury find a ſpecial verdict, that 
236, one Stephen Robins gentleman was ſeiſed in fee of the tenements in 


o Mod. 256. queſtion; and being 10 ſeiſed, one Humpbr in the year of 
N * lord 1656, in the court of upper „ 3 
150, ment for 127 J. 1d. againſt the ſame Stephen Robins: and they 
Note, the plea find the record of the judgment in haec verba, Trinity term 1650. 
was of that Se. and they farther find, that in Hilary term 13 Will. z. a 
bug bat ©... ſcire facias iſſued to the ſheriff of Cornwall out of the King's Bench, 
able plea, it reciting, that whereas one Humphrey May in Trinity term 1636, 
| 8 in the court of upper bench, had recovered a: judgment againſt 
and the day Stephen Robins for 127 l. 14 and after the ſaid Humphrey died 
in bank was jnteſtate, and adminiſtration was committed: to Richard Vivian 
nel grand clerk ; and alſo the ſaid Stephen Robins died ſeiſed of ſeveral lands 
plaintiff had and tenements in his demeſne as of fee; it commanded the ſheriff, 
kis judgment. to warn the tenants of all the lands and tenements in his bailiwick, 
of which the ſaid Stephen was ſeiſed the 6th of June 1656, which 

was the day of the judgment given, or ever ſince, to ſhew _=- 

| S +: 1 112 Cs 
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Ge. the ſheriff returned ſcire fect to N &c. to be 
it V. &c. and that there were no, other tenants of any tenements of 
Ribins, which he had the day of the judgment given, Cc. and / 
the jury further find, that Thomas Lawrence, &c. appeared of that 
term, of which the writ was returned; and Yuan produced his 
letters of adminiſtration, guae commiſſionem admi niſtrationis prae- 
diflae in forma praedicta teflantur, and prayed execution: the de- 
ſendants pleaded, no ſuch record of the judgment: the plaintiff re- 
plied, quad babebatur tale recordum reruperationis debiti et damnorum 
praediftorum, quale per idem breve ſuperius ſupponitur, prout per re- 
cor dum inde inter recurda &uſdem curiae de termin ſandtae Trini- 
tatis, anno Domini 1656, Rat. 1036. in curia dictia nuper regis, co- 
ram ipſo nuper- rege tunc refidens liquebat et apparebat : and upon 
a day given to bring in the record, it was brought in, and judgment 
was given for the plaintiff, pro ev quod videbatur eidem curia, quod 
habitum fuit tale recordum recuperatioms debiti et damnorum prae- 
diftorum, quale per breve de ſcire facias  praedictum ſuperius ſup- 5 
punitur ; that he ſhould have execution againſt the defendant, and 8 
61, for his coſts: the jury further find, that the plaintiff at his 
prayer, and upon his election, had an elegit awarded, and upon 
that an inquiſition was taken, and the lands in queſtion extended, | 
and delivered to the leſſor of the plaintiff, to hold as his freehold, 
until the debt was ſatisfied : whereupon the leſſor of the plaintiff | 2 
entered into the lands in queſtion, and made the - leaſe to the plain- F 
tiff, prout, &c. and if for the plaintiff, for the plaintiff: and it 
the defendant, for the defendant; t. 


ls. mt. oath. 


* 


Note, That beſore the opening of the caſe Mr. Broderick of 
counſel with the defendant, complained of an irregularity in draw- 
ing up the ſpecial verdict; for that the ſcrre facias and proceeding: 
upon it were entered up as found in the ſpecial verdict, different 
from what in truth they were. For that in the record of the ſcire 

 facias, in the plaigtiff's letters of adminiſtration: there was the ſame 
tault committed, which was in the caſe of Adams verſ. the terre- 
tenants of Savage, which the plaintiff had now deprived the defen- 
Cant of taking the advantage of, by entring the commiſſion of ad- 
miniſtration generally, without ſaying by whom, bat only that 
iſt ejus mortem adminiftratio, &c. cuidam Richardo Vivian clerico a 
creditori principali- praedicti Humfridi 8 Jan. anno regni noftri t 1, * 
«pud St. Evall praedictum, debita legis forma commiſſa fuit, But 1 
becauſe this objection ought to have been made at the drawing up, 
and ſettling the ſpecial verdict, and was now too late to be made; 
and becauſe, though it was not according to the ſact, yet it made 
no alteration in the merits of the cauſe, the court ſaid; it ſhould Pp. 1048. 
as It was. | | # £5758 | x 5 
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Grant of the Motion was made on the behalf of one, who had a grant. 
er _ of the office of chamberlain of the King's Bench priſon, ta 
King's Bench admit him to the office, the marſhal refuſing 10 let him 
8 | have the exerciſe of it. | Y 


ſepmratlefrom But Eu chief juſtice ſeemed. to be of opinion, that the grant 
Lan. of the office was void, it being an incident inſeparable from the office 
a of marſhal; becauſe the marſhal is reſponſible for the chamberlain's 
well demeaning himſelf, and conſequently, though upon the grant 
of the office of marſhal, the granting this office| was reſerved, 
ſuch a reſervation would be void. 


3 


of 


6 But however, this was ſuch an office as the court would not 
take any notice of, and therefore they denied the motion. 


Regina ver/. Franklyn. " 


s C. Salk, NA. Eyre moved, e an indictment againſt the defendant 
Ree "Rf M for exerciſing the trade of a goldſmith, not having ſetved 
3 * feven years apprenticeſhip according to the ſtatute, Cc. | 
EI. 35. 


8 iz, Firſt, Becauſe by the 31 Elia. cap, 5. ſee. 5, all indictments, Er. 


1 Boro. 252. upon penal laws, where a moiety of the forfeiture is given to the in- 
former, muſt be exhibited within a year after the offence committed; 
and here it appeared upon the face of the indictment, that the 0b 
fence was committed above a year before the ſeſſions; in which 


indictmant was found, But upon looking into the ſtatute it ap» 
peared expreſly, that the Queen had two years to proſecute in ſuch 
caſes after the informer's year, and conſequently this being an la- 


Secondly, 


dictment, the exception was held to be frivolous, 
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gecondly, that this indictment was found at a ſeſſions for the A ſellions in 

borough of Portſmouth;-and by the ſame ſtatute, ſeci. 7. thoſe” pro- borough. g 

ſscutions are reſtrained to the qbarter- ſeſſions of the county. And Une 514, | 

for this two caſes were cite, Whete indictments had been quaſhed 3934+ 

for this rea ſon 3 Which the court agreed; but faid, that fince that, 

upon debate they had held an indictment upon this ſtatute in a 

ſoſſions for a borough to be well. (Note, the words of the ſtatute 

are only, and not ia any wiſe out of the ſame county, Where 

« ſych offence ſhall happen, or be committed.) 


, o - * « 
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Thirdly,- the coption was preſentant exiſlit, for preſentam; and Free 
this being in another term was not amendable, and for this it was 4 les 105. 2 
quathed, © Tueſday 24 Odfober, on 20 2 Salk 37 
Holt chief juſtiee ſaid in this caſe, that it might be a-queſtion, The whole 
whether or no the whole forfeiture- ſhould not go to the Queen, do dhe Nes. 
and ſhe ſhould have the whole 40 5. per month. If a ſtatute in- iftheintormer 
fits a forfeiture of ſo much in a groſs ſum, and then diſtributes one does not fue. 
part of the forfeiture of the Queen, and the other to the proſecutor,” . 
it the proſecutor will ſue, he ſhall have half, but if he will not ſue, 
the Queen ſhall have the whole forfeiture ; for the' ſtatute makes 
the whole forfeited, 
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Purſlow verſ. Baily. x. 


. .-+-»ntr,- Paſcb. 3 Ann. Rot. 178. | 
Th an action of treſpaſs the - deferidant pleaded! a paro! ſub- 8. C. Salk. 
- miſſion to an award, and that the arbitrators: awarded, that =_ 6 Mod. 
the defendant ſhould provide a couple of pullets to be eaten at his 221. 
houſe in ſatisfaction of the treſpaſs, and avers, that he did provide 
a couple of pullets to be eaten at his houſe, and the plaintiff did 
not come, The plaintiff replied another award, And the, deſen- 
Gant tendered iſſue upon it, And the plaintiff demutte. 


It was jaſiſted by Mr. I itater for the plaintiff, firſt, that the 90 7 
ward was no plea, at leaſt not without performance. But ſecond- Nr 
ly, if it were a good plea with performance pleaded, the -perfor- N 
mance here was not well pleaded, becauſe he ought to have pleaded, 16 E. 4 3. 
that he gave the plaintiff notice of the time they were to be caten ; 43 mw 


ud alſo he had lain no venue where the performance was. 
, She ws Www FEH $7 | — a 8 3 $a 6 


Holt chief Juſtice was of opinion, that the plea was good ws Hea. 6. 36. 
or performance, and therefore att the other exceptions, were out * b. 25+: 
" 4F r 
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of the caſe. And though he agreed there was a difference in the 
old books, which Mr. #bitaker cited, between where money was 
awarded, and where a collateral matter; becauſe the law was taken 
then, where. a collateral matter was awarded the plaintiff had no 
tremedy upon a parol ſubmiſſion to compel performance, as he had 
where money was awarded; for he might have debt for that: yet 
now: he held the law to be otherwiſe, for as the law is now, the 
party might have an action upon the caſe of the breach of h 
promiſe in non-performance of the award, For the ſubmiſſion is 
an actual mutual promiſe, to perform the award of the arbitrators ; 
and in ſuch actions, while he was a practiſer, and ſince he had been 
judge, the ſubmiſſion had been always held ſufficient evidence to 
maintain the action. And if ſo, then it is within the fame reaſon, - 
as where a ſubmiſſion is by bond, and a collateral matter is award- 
ed; or where, upon a paro/ ſubmiſſion, money is awarded; in which 
caſes the award is a good plea without performance, in regard the 
party has a remedy to compel it. | 1 17 1 


| Powell juſtice ſeemed to have a reſpect for the old difference, and 
yet allowed, that an action might be maintained upon a paul ſub- 
miſſion, upon non- performance (quod mirum vidktur) ; but be: held, 
that the performance was well pleaded. | oboe] Ae 


But the court would not give judgment, but exhorted the par- 
ties to eat the pullets together ; which they -would have done at 
firſt, if they had had any brains - | 


—— 


— — — | — — - 
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Want of a As to the venue, Holt ſaid, that was aided by pleading over, as 

venue aided. if in debt on a bond no venue is laid where the bond was made, if 
the defendant pleads a releaſe, this admits the bond; and aids the 
want of a venue. Adjeurnatur. welt” | 


8 Davis ver /. Stannion. Ante, 796. 
ELLE | Writ of error of a judgment given in the Mar/balſea, where- 
1 in the plaintiff declared, that whereas he the plaintiff apud M. 
Freem. 124. infra, &c. had put his horſe to the defendant, Who was a. com- 
p. 22. mon innkeeper, fafely to keep him, and ſafely to re-deliver, pre 
W's * rationabili pretio to be paid by the plaintiff to the defendant, be 
12 Mod. 598. the defendant eiſdem die anno et loco adtunc et ibidem pracdifis, 
ws; #tl, * ſpadonem praedictum tam negligenter cuſtodivuit,, quad ſpadb prat- 
5 Mod. 303. dictus adeo graviter equitatus fuit et verberatus, quod totaliter_/Þ*- 
11 Mod 7. iatus fuit, ad damnum, &c, judgment was given for the plaintiff 
G t below. And now upon the writ of error this exception ws 
C. B. 152, taken, that it did not appear, that this immoderate riding and 

I ' beating 


153. 
Poſt. 13 10. 
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and Bernard's caſe bound to keep and deliver the horſe 


ICT A 


—_ 


or 


bh 


heating was within the juriſdiction, which ought to have been 
iſely averred ;: for that the court would never intend any thing 
to be within the juriſdiction of an inferior court, that was not 
poſitively averred ſo to be; and wherever two matters were laid in 
4 declaration as the foundation: of tite plaintiff's action, and one 
was laid to be within the juriſdiction, and the other not, that is ill. 


* — — — 
*“ 


WINES 


As in an indelitatut affiumpfit-1t the promiſe is laid within the ju- 2 Witfoa 16. 


riſdiction, but either no place is laid for the being indebted, or a 
place which is not averred to be within the juriſdiction, the decla- 


ration is ill. To which purpoſe there are many caſes. So in an 


action on the caſe for calling the plaintiff e, per quod ſhe. 


loſt her cuſtomers,. the words were laid to be ſpoke within the 
juriſdiction, but: the loſs of the cuſtomers; was out of the juriſ- 
diction, the action was held not to lie within the inferior juriſ- 
diction. 1 Sid. 95. = 


All this was: agreed: by the counſel! for the defendant in error; 
but then they inſiſted, that the immoderate riding and heating the 
horſe was laid only in aggravation of damages, and if that ſpecial 
matter had been left _ the action would have well lain for. ſo 
negligently keeping his horſe tataliter ſholtatus fuit. For 
this defendant being a ORG SY and having a reward 
for keeping this horſe, he is according to the reſolution of 5 


in, and is chargeable: for not doing ſo, without ſhewing an 
eil neglect. So that the —— in this caſe is — 
in an action upon the nonfeaſance, without the misfeaſance of im- 
moderate riding and abuſing the horſe, which is put in only to 
induce the jury to give greater damages. And that the action 
— lie Wo the ſpecial matter, a writ was cited in — 

er 110. C. where tlie allegation was only general, gued 
2 tam negligenter, &c. cuſtodiuit, Cc. quad oves — 
citer deterioratae fuerunt; which could not be good, if a ſpecial 
damage were neceſſary to be ſſiewn. And if that be ſo, then ac- 
cording to the agreed difference in all the books, though the mat- 
ter, which is added in aggravation of damages, be out of the ju- 
riſdiction, yet the jury may well inquire of it, and it is well as 
long as the matter which is the git of the action is alleged to be 
within the juriſdiction. Otherwiſe, if any part of the matter, 
which is neceſſary to maintain the action be out of the juriſdiction. 
And to warrant this difference were cited 20 H. 6. 14. 37 H. 6. 
2, 3. 1 Jones 448. March 47+ 1 Jones 450. 1 Cro. 510. 
1 Sid. 342. 2 Keb. 20. | | Yours 8 


To this it was urged for the plaintiff, that there muſt be a fact 
alleged, as an inſtance of the neglect and damage; and ſuch a 


general 
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gezetel declaration, as had been put by. the counſel for the defen- 
dant, would not have been good. And if. that be neceſſary, there 


— 


muſt be a place laid, where that ſpecial fact was donee. 
4x b. SY LE ITSIEE en DD beer enn 
The court affirmed the judgment. And Holt chief juſtice ſaid, 
ſuppoſe the declaration had been, that the defendant ſo negligenly 


kept the horſe; that he was taken out of the ſtable, and rode a 


journey into Somer/etſhire, per quod he was much damnitied ;: yet 
the action might have been well maintained in that inferior court. 
For conſider what ſort of neglect this could be, it muſt have 


either been ſuffering the horſe to be taken out of the ſtable, and 


then abuſed; or elſe ſuffering him to be abuſed in the ſtable; and 


which ever of theſe it was, the neglect was at the ſtable, in the 
juriſdiction, by ſuffering the horſe to be taken out of the ſtable; 
or more apparently if he were abuſed in the ſtable. So if the 
neglect was ſtarving him, as I remember an hoſtler that uſed to 
greaſe the horſes teeth, to hinder. them from eating their oats. 
TM e We thbiſtable. E i 505 20h $556 
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©.) Powell juſtioe. The cauſe of action is laid well enough. It is 
a good declaration, leaving out the ſpecial matter, upon the 
If the declaration had been, as my lord chief juſtice has 


put the 


caſe, that the horſe was rid into Somer/et/hire, and there beat, that 
is triable below; becauſe the neglect is within the inferior juriſ- 


diction, which is the letting the horſe be carried out of the ſtable. 
This is only ſhewing the manner of the neglec de. 


Upon a former argument of this caſe Holt chief juſtice ſaid, that 
if that declaration had been here, the defendant could not have 
demurred, becauſe no venue was laid for the immoderate riding. 
He ſaid alſo, that the caſe of the taylor in Janes and Croke differs 
from this, becauſe there the words were actionable of themſelves, 
and fo the other matter merely laid in agravation of damages, 
At the ſame time Powell juſtice ſaid, that the caſe of the indebita- 
tus aſſumpfit differed; becauſe both the being indebted. and the 
promiſe, are neceſſary to maintain the action. And ſo in treſpals 
by the maſter for beating his ſervant, per. guad ſervitium amiſit: 
becaule the per quod was neceſiary to maintain the action. But 
here the gift of the action is only the neglect, though the plaintiff 


muſt ſhew how he is damnified. 


Mr. Raymond and Mr. Cheſtyre for the plaintiff in error; Mr 
Ward and Mr. Mountague for the defendant. 


Robert 
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—_—_— 


Mich. Term 3 Annae reginae. 1043 


Robert der. Harnage. 


N an action of debt upon a bond, the plaintiff declared in com- 8. C. Salk, 
| mon form, quod cum the defendant ſuch a day, Cc. apud Len- 358 


concluded thus: ſealed with my ſeal, and dated in Fort St. Davids 
in the Eaſt Indies, ſuch a day, &c. After oyer the defendant 


pleaded the variance in the ſolvenaum in abatement, and the plaintiff 
demurred. . 


As to the variance mentioned in the plea, Mr. Broderick ſaid, 
that by the. firſt words of Noverint, Sc. me J. S. teneri, &c. 
J. NM. there is a debt - ſufficiently raiſed to J. NM. and though the 
ſelvendum be to J. S. as the book of 4 Edw. 4. 29. is, or to a 
ſtranger, as the caſe is in 1 Sid. 295. 2 Keble 81. or as it is here, 
to the attorney, or aſſigns of the obligee, the ſolvendum is void. 
And by the firſt words the debt is created, and conſequently the 
money payable to J. N. 4 Edw. 4. 1 Sid. and 2 Keble, ubi ſupra, 
which was agreed by the court. And beſides Holt ſaid, that pay- 


ment to his attorney, or to a perſon appointed by him, is a payment 
to himſelf, and ſo that was well enough. 


Then Nr Parte Wewec another mieten was this g om 
was dated at Fort St. Davids in the Eaft Indies, but the declara- 
oe was upon a bond, dated apud London, &c. and ſo not the ſame 

nd. | | 


Mr. Broderick ſaid, that the place was laid as a venue, and not as 
the place of making the bond. 


Holt chief juſtice, Always where a bond has a place of date 4, 183; 
mentioned in the bond, you muſt make declaration agree 

with it. Here the bond is mentioned to be dated at For St. 

vide in the Eaſt Indies ; therefore in your declaration you ſhould 

wo faid, that the defendant apud Fort St. Davids in'the In- 


| Eaft 
es, Viz. apud London in parochia beatae Mariae de arcubus, &c. 
per ſcriptum, &c. OY | | 


Pruel juſtice. Dating a bond makes it local. You ſhould have 
Geclafed, that the defendant apud Fort St. Davids, &c, ut Iren. 
4G | 
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good. But he the next day deſpairing to make it good, moved 


8 C. 6 Mod. 
238. 
Libel in the 
admiralty for 
- wages due in 
the river 
Vide 1 Salk. 
, 33. 
: Salk. 424. 
3 Mod. 244. 
2 Wilſon 264. 


Juriſdiction of the. admiralty is, becauſe. the ſuit is for wages for 


miralty againſt the body of the ſhip, a prohibition was granted. 
3 3 Kebls $54- But yet ſuch a contract made upon the bigh fea, is 
Within the adwiralty's cotaſance. It was abjected alſo, that this 


| the masters of hips 1 and that it wasld be very hard. to ſubject the 
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the ſhip, and Welli permits them to come aboard; and there the 
ſeamen continued for faur months, fitting the ſhip out to go to 


" 
* —ũ— 
— 
* 


The court gave Mr. Broderick time to try if he could make it 


to abate their own writ for expedition. And it was abated ac. 
cordingly. 


Wells ver. Oſman, 


" TPON a motion for a prohibition to the admiralty, in a ſuit 
there for ſeamens wages, the caſe appeared to be thus 

Wells the plaintiff built a ſhip and launched her, and after upon a 
treaty between him and one Barell, who was to buy the ſhip of 
him, in order to get to be maſter of her (as is uſual in ſuch 
caſes) but before any bill of ſale executed by Wells to him, Barell 
hires Oſman and other ſeamen to launch and rig the ſhip, and to 
go with him in this ſhip a voyage propoſed, and ſends them aboard 


ſea: but after, upon ſome difference between Barell and Wells, the 
treaty for the thip was broke off, and the thipgs fetched from ſhip- 
board,” and the feamen diſcharged, having never been with t 

ſhip any lower than Deptford, where the ſhip lay, when they 
went aboard. And pow the ſeamen libelled in the admiralty 
againſt: the body of the ſhip for their wages, and upon a ſug- 
geſtion that the work and labour was done infra corpus comitatus, 
Mr. Eyre and Mr. Whitaker moved for a prohibition, And they 
grounded their motion upon this, that though here was a voyage 
intended, yet no voyage having been made, the mariners could 
not ſue in the admiralty for their wages. For the reaſon of the 


work and labour done upon the high ſea, and that reaſon is given 
in 3 Lev. 60. which fails here, where all the work was done in 
the river of Thames. And that this was like ile caſe of tackle 
bought in the river Thames, in which caſe in a ſuit in the ac 


was the common courſe! af: dealing between the ſhip-builders and 
builders of [ſhips to the ſeamens wages, where the contract never 
proceeded, the builder having nothing to do with the ſeamen; but 
they ſhould be put to their remedy againſt the maſtes who con- 
trated with them. | 


tak 
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Holt chief juſtice. Suppoſe a maſter of a ſhip deſigns to go a 

voyage, and hires and takes aboard ſeamen in order to it; after- 

wards the owners cannot agree about ſending the ſhip the voyage, 

and upon that the ſeamen are diſcharged; ſhall not the feamen 

have the ſame remedy for their wages, they ſhould have had, if 
the ſhip had gone the voyage? The reaſon of the admiralty juriſ- 

diction is, becauſe they are mariners, and they are equally intitled 

to their wages, as if they had gone the voyage, and therefore it 
is plain they ſhall have the remedy againſt the thip, in that caſe, 

for their wages. Then the matter is, if it makes any difference, 

that the ſhip was not fold to owners, but was ſtill in the builder's 
hands. The builder permits the intended maſter to put ſeamen: 
on board, and then he and the buyer differ; hall that take away 
the ſeamens remedy ? No, The builder, by permitting the ſeamen 

to be put on board, conſents to the charge upon the ſhip, and 
by his own act makes it liable to the wages, And there is na 
reaſon to. conſider the builder, for when he truſts the contractor 

ſo far as to let the ſeamen go aboard, there is no reaſon to help 
him. The ground of this proceeding in the admiralty is uſage time 
out of mind, | | 


Powell juſtice, It is clear, that ſeamen taken on board a ſhip 
in order to. a voyage, though the voyage nevet procceds, ate 
equally intitled to their wages. And there is great reaſon why 
they ſhould have this remedy, becauſe in the admiralty the body 
of the ſhip is liable, and the feamen may join in action. They 
are hired ſor ſuch a voyage, and they look no farther, they da 
Not concern, themſelves with the property of the ſhip, nor are 
privy to the bill of ſale, or any other matters between the maſter 
and the. builder; and therefore it would be hard for any thing 
that paſſes between the maſter and the builder to take away their 
remedy. And beſides, the builder might have taken fecurity to be 
indemniſied, before he let the ſeamen come aboard his ſhip, and by 
that means ſubjected it to a charge. - | 


Beſides, Holt chief juſtice ſaid, that upon the libel the matter 
appeared to them to be for ſeamens wages, and praper for the ad- 
miralty juriſdiction, and if the defendant below had any matter to 
plead, he might appeal. This way as to the defendant Well's . 
PREY being nat bound, as was pretended, to pay the ſcamens 


The motion was denied. Ms, Dee eaundel for the deſendant. 


Davenant 


n > — 
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Davenant .ver/. Raſtor. 
Intr. Trin. 3 Annae Reginae. B. R. Rot. 54. 
8. C. 3 Salk. Writ of error of a judgment in the Common Pleas, in an ac- 
i FOO tion of debt upòn a bond for 6007. and want of an original 
Holt 353 affigned for error; but the plaintiff in error had not taken out a cer- 
Ros N tiorari, and got the want of the original certified. The entry of 
NN iz, the judgment was, quod querens recuperaſſet debitum praedictum et 
$'4, 206. damna occaſione detentions debiti illius ad, &c. The defendant in 
1 id. 84. error came in gratis, and pleaded, that the plaintiff per ſeriptum 
ſuum, Ac. datum ſuch a day (which was after the judgment) remi- 
Met, relaxaſſet, &c. the errors in the judgment. The plaintiff 
craved cyer of the releaſe, and upon oyer it appeared to be a releaſe 
of all errors, Cc. in a judgment for 600 J. debt, beſides coſts of 
ſuit. And after oyer he replied, that there were two judgments 
againſt the plaintiff for the ſame ſum, and that this releaſe was 
given of the errors in the other judgment, abſque bec, that it was 


given of the errors in the judgment in queſtion, And to this there 
was a demurrer. | 


The court held the replication naught, becauſe the plaintiff did 
not in his plea ſet forth the record of the judgment ſpecial, as of 
what term, &c, but pleaded generally, quod ſuere duo judicia, &c. 
Traverſe dig. And Holt chief juſtice held, that the traverſe too was naught, be- 
0 gg ing a traverſe of an intent, like the traverſe of the virtute cujus in 
Groenvelt 1 Saund. 20, 21. Bennett ver ſ. Filkins, But that the plaintiff 
wn PRO ought in his replication to have pleaded the judgment at large, and 
, that the releaſe was of that judgment, er hoc paratus eft verificare. 
But Powell juſtice held, that it was a good traverſe, for that no- 
thing elſe could be traverſed in this caſe, but the intent of the te- 
leaſe. And quaere per Salkeld as to the opinion of Holt; for what 
would have been the difference, for the defendant could have only 
rejoined, that it was a releaſe of the judgment in queſtion, et bc 
petit quod inquiratur per putriam, and then the intent of the releaſe 

mult have been tried) | 


Then Mr. Sakeld took an exception to the plea, that it was re- 
laxaſſet, which imported a time paſt, and might be ſeven-years ago 
before the judgment. But to that the court anſwered, thai it was 
per fattum ſuum datum ſuch a day relaxaſſet, which tied it down 10 
that day, which was after the judgment. ee 


Then 


f 
— —— 


TIich. Term 3 Annae Teginae. ra47 


— — 


then he took another exception, that there was a variance be- yu 
teen the judgment recited in the releaſe, and the judgment upon 

which this writ of error was braught ; for that the judgment re- 

cited in the releaſe was a judgment for 600 J. debt, and coſts; and 

the judgment before the court was for 600 J. debt, and darnages pre 
detentione debiti. He agreed, if it had been dzmna generally, it 

would have been well; becauſe damna ſignifies coſts, but here the 

fenſe was determined to damages, by adding the words grodetentione 

dbiti, and excluded coſts. : » | 


But to this it was anſwered and agreed by the court, that the 
conſtant form of entries of judgments in debt upon demurrer in the 
Common Pleas was thus, and that they gave coſts by the name of 
damna pro detentione debiti, and that the court would take notice of 
the form of entries in that court; though in caſe of judgments after 
a verdict in debt in that court, and in caſe of judgments either upon 
demurrer, or after a verdict, in debt in this court, the entry is d- 
bitum ſuum praedictum necnon —— libras damnis frets que /uſti- 
nuit Ar ee detentionis debiti illius, te pro log hoped 302 
fuir, &c. (Note, This ſeems to be the moſt proper entry.) 


Ex relatione magiſtri Salkeld counſel with the plaintiff in error. 
And note, that he faid, that there was another great fault in the re- 
plication, which was not ſeen by Mr. Eyre, viz. that the pretended 
judgment was pleaded as a judgment verſus pracdifium Wilkeimum, 
whereas the name of the Plainti in error was Robert. | 


Holt chief juſtice ſaid alſo, that there was no variance, for the 
| words of the releaſe are only 600 /. beſides colts of ſuit, which do 
not affirm poſſitively, that there were any coſts of ſuit, nor can it 
be neceſſarily inferred from them. | 


Mr. Eyre ſaid, that admitting the variance in the releaſe, yet the 
court could not reverſe the judgment without examining the errors, 
and that the want of an original was got well afigned. For that 
to make the aſſignment of that error compleat, the platatiff ought 
do take out a certiarari, and get the want of the original ceturned, 
+ 2nd fo ſatisfy the court, that there was na original. 


To which Holt chief juſtice anſwered, that indeed true it is, 
that where the want of an original is a for error, the courſe 
is for the plaintiff in error, wh ove he can bring in the defendant ta 
plead to the errors, to ſue out a certiorari, and get a certificate, 
that there is no original. But if the defendant will come in greti: 
without proceſs, and plead a releaſe, he confeſſes the error; _ if 
4 H x 1 


8 
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tete be an original, he: muſh take out a minen and get it et 6 
rg elle it ial be taken that there is none, and the judgment # 


| + The ae was, d e plinif n cpie ge l. „ 
Sc. within a fornight. © R 8 


. 


3692 * 


ce this caſe ſtiered: again, aud ſome exceptions be and * Wi 
caſe ſtated from the record. Poſt. 1053. | 3 


des Tr eviban ver /. Lawrence. 


St E the ſtate of the caſe. Ante, 1036. 


It was argued, on the behalf of the plaintiff in the ejectment, 
that the judgment in the /cire ſacias made ſuch an alteration, that 
it put the original judgment out of the caſe, and was of itſelf with. 
out that a ſufficient title for the plaintiff : and therefore, though the 
judgment, which they had given in evidence, did vary from the 
judgment recited. in the. ſcire factas ; yet the producing the original 
judgment not. being neceſſary to maintain the title, that variance 
would. not be material, and that the judgment in the ſeire facias 

did make an alteration. It was urged that the ſczre facias was not 
a meer writ of execution, but was ia nature of an action, and came 

in lieu of a neworiginal ; and therefore to authorize the plaintiff's 
attorney to ſue out a ſcire facias, he muſt have a new warrant, other- 
wiſe of ſuing out a writ of execution. And ſo is the caſe in 3 Cro. 
Anda 29 855 of all actions is a bar to a ſcire facias, otherwiſe of an 
execution. Litt. ſect. 530 3. and the caſe in 34 Hen. 6. pl. 48. was 
cited, where in replevin by leſſee for years, the leſſor avows, that I 
an elegit iſſued reciting a judgment, and how the plaintiff had prayed 
an elegit, and that upon it the ſheriff delivered the defendant the 
lands in queſtion, by virtue of which the avowant was. poſſeſſed, 
and being ſo. poſſeſſed demiſed to the plaintiff for years rendering 
rent, and for rent arrear, &c. And upon exception this avowry was 
held to be good, without ſhewing the judgment.. So here, the 
judgment in the ſcrre facias is a ſufficient title to the plainti + 
without ſhewing the original judgment. n 


Secondly, It was urged, that this was no vatiance, becauſe, 
where the record is between the ſame parties, and for the ſame 
matter, upon the iſſue of nul ziel record, a variance in the day is 
not material, Hob. 209. 2 Roll. 576. 38 Edw. 3. 17. Bro. 
Jailer de record. 2. and 15. _ | oth 2h 


n 


— 
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Thirdly, The judgment of Mich. 16 56, which is ford in ber 
wr in the verdict, is not by any thing found in the verdickt, af- 
firmed to be the record, on which the ferre facias was gtoonded. ” 


Fourthly, - The terretenants, among whom was the defendant, Recital of a 
having been returned,” warned on the fire factas, and having ap. Judgment be. 


and pleaded nul tel record, and that tried againſt them, are evidence ofthe 
now eſtopped, to ſay there is no ſuch judgment of Trinity term, judgment. 
1656, | % EI OE FIRES? ALES | 


Mr. Broderick for the defendant argued, that there was no title 
found for the plaintiff, for that the foundation of the plaintiff's title 
was the judgment. and that the recital of fuch'a judgment in the 
ſcire facras was not à ſufficient evidence, that there was ſuch a 
judgment, but that the original judgment ought to be produced, 
and not only the record of the feire facias, and judgment there- 
upon. And for that he cited 2 Keb. 499. and where-ever a man is 
to make a title to himſelf, the recital of one record in another is not 
a ſufficient evidence,” that there is ſuch a record, without producing 
the original record. | | F 


Secondly, The judgment here found is of another term, which 
is going a ſtep farther than bare not producing the original judg- 
ment, And though upon the iſſue of nul tel record, there is ſuch © 
a judgment adjudged to be as is recited in the ſcire factas, vis. of 
Ning term 1656, that will not eſtop the defendant, becauſe there 
are other defendants, who muſt be bound, and turned out of por 
{ſion by this eſtoppel (for if execution go it muſt go againſt all 
2 terretenants) who are ſtrangets to the judgment in the ſcire 
acias, | 1 | 


Thirdly, The judgment in the ſcire facias makes no alteration. 
If an executor brings a ſcire facias on a judgment, or a recogni- 
fance, and gets a judgment quod babeat executionem,; and dies inteſ- 
tate, the adminiſtrator de Lom non muſt bring a ſcirr fuciat upon 
the original judgment, and cannot proceed upon the judgment in 
the ſcire faciat. The difference is; that ſheriffs and officers necd 
not plead. the judgment, for they are ta look no furthet than the 
proceſs, which comes to them, which they are to execute, and not 
to take upon them to judge, whether it be legal or no, but the par- 
ty himſelſ muſt plead the judgment. | 


Holf chief” juſtice. The caſe of 34 Hen. 6. is nothing to the 4 12 
purpoſe, for there was a demiſe ſhewed to the leſſee, Which was all 33's 
that was neceffary to be'ſhewn; being an * 
wi leſſee, 


* 


: | | 
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leſſee, and all tbe reſt is impertinent. It is a ſufficient commence. 
ment of a particular eſtate, in an avowry upon his own leſſee but 
it may be a queſtion, whether it would have been good, if it had 
been an avowry for rent by tenant by elegit of a reverſion, againſt 
a leſſee by a leaſe prior to his title. Note, this is the reaſon the 
book goes upon, becauſe the leſſee is eſtopped by the leaſe to plead 
nil in tenementis, and ſo conſequently the leſſor's title is not in 
queſtion.! „ . SH ns 


Variance. Holt chief juſtice. If the leaſe depended upon the variance, it 
| is certainly a variance. For the judgment hath a different relation, 
and the charge in caſe of the one extends much farther then the 
charge in caſe, of the other; the one charges all the lands, of 
which the defendant was ſeiſed the ſixth of June 1656, the other 
thoſe only, of which he was ſeiſed the twenty-third of Ofober 
1656. and the inquiry is different. 5 


No fafyng Bot the queſtion is, if the defendant is not for ever concluded. 
de point tried. For the judgment is ſet forth in the ſcire facias, as à judgment of 
Trinity term, and the terretenants have pleaded nul tiel record, and 
the iſſue is tried againſt you, and it is entred on the roll, gued ho- 
betur tale recordum: can you fallify this in the point tried ? There 
Jodgment, is no need in this caſe for the plaintiff to ſhew any judgment, be- 
e e cauſe upon iſſue upon nul tiel record it is found that there is ſuch 
duced in evi- a judgment, and the defendant can never ſay, that this was not the 
Gouce, judgment againſt him, but that it was another judgment; becauſe 
it is determined already againſt him, that there is ſuch a judgment 
againſt him, As the iſſue in tail ſhall never falſify a verdict in a 
real action, in the point tried; but he may ſay, that there was 
ſome matter omitted. As put caſe in any real aQion, there was a 
verdict againſt tenant in tail, the iſſue in tail can never falſiſy this 
verdi& in the point tried directly, but only in a ſpecial manner, as 

by ſaying that ſome evidence was omitted, &c, 


Obrymy, The judgment in the ſcire facias does alter the matter, as in the 


ae 7705 caſe of Obryan and Ram, where judgment was obtained againſt a 


l facias againſt the huſband, and has judgment quad habeat execu- 
ment. tionem againſt him, and reſolved to be well, upon a writ of error 
Woodyer v. Out of Treland: and ſo vice verſa (in the caſe of Woodyer againſt 
Greſham, Greſbam, Mich. g Will. 3. B. R.) a feme ſole recovered a judgment, 
Salk. 186. and then took huſband, and the huſband and wife ſued out ſcire fe- 

cias, and had judgment quad habeant executionem, and then the wile 

died, and the huſband brought a ſcire facias, and had . | 


ow "I Fd ou Tn — wo "I 9 


this plea N his own acceptance of the leaſe by indenture, 


judgment go by default. N 
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in a judgment was tenant in tail, and died, and upon à ire facit iz 2 
againſt the heir and terrerenants the Ilſue in tail wis retötned heir fare, 

and terretenant, and warned, and judgment was ren againſt him 0 

by default, and the intailed lands were extended upon an degit ; 4 565 
and upon an ejectment brought by the tenant by egit, the deed of 


idtail was given in evidence, and all this matter ſpecially found. 


And it was reſolved, becauſe the defendant had an opportunity to 

have pleaded this once to the ſcire facias, and had not pleaded it; 

he was eſtopped to ſay it now, and ſo a judgment that did not bind 

the iſſue in tail at firſt, was by his negle& of pleading his title to 

the ſcire facias made an unavoidable eharge' upon him. And that 

reſolution was founded on the book of 39 Af. 18. where the eſtop- 

pel is of ſuch a nature, as that it creates an intereſt In, or works up- 

on, the eſtate of the land, thete the jury are eſtopped. If this caſe Note, % 
had been in ſpecial pleading, and the plaintiff had declared in debt chief jule 
upon a judgment of Trinity term 1656, and the defendant had — x btn 
oleaded nul tiel yeeord; if the plaintiff hat replied, 57 baberar fals la un 
recordum, he had been gone; but if he had replied this ſcire faciat, might declare 
and all the proceedings upon it, and concluded his replication upon fan nd 
the eſtoppel, the defendant had been concluded. So upon a demiſe fire fatias. 
by indenture, by one who has nothing in the land, if the leſſor Note, thiscafs 
brings debt for rent, and declares upon the demiſe, and the deſen- mutt be ing + | 
dant pleads nibi l habuit in trnementis, if the plaintiff replies that he — ach 
had a ſufficient eſtate wheteout to make the deiniſe, he has loſt the — bo 
benefit of the eſtoppel ; but if he replied that the leaſe was made *'iginal de- 


by indenture, and concludes, unde petit Judicium, if he ſhall plead aye wg 


there generally, 

the defendant ſhall be eftopped ; but the defendant bad pleaded unt man- 
ml debet, the plaintiff might have taken advantage of the eſtoppe] 1 
upon evidence, becauſe the pleadings ate not brought to ſuch a point wa by i- 
1 as to give the pang? an Le of replying * 


Powell juſtice, Here che iſſue is tried by the tecord, and here | 
is the judgment of the coutt, quod babetur tale recor dum, and you 
and all that claim under you are * 7 by this, to ſay there is 
fio ſuch judgment. Arid as to the other defendants you ſpeak of, 
we muſt take it, that all theſe either were defendants, in the /cire 
farias, or claim under them that were, beeauſe alf the lands muſt 
be taken to have been extended opon the egit. The law is clearly 
with the caſe. of Ti/hurn and Rugg, if ſoeire feci is returned, and 
the here ia tail omits his time of coming in and pleading, and lets 


41 Th 


4 hs — , >a 
* g „ We 


** 8 
* 


0 
_ 
rom 4 
- * wm - We 7,» - — 
1 ** 
ry 
14 


1033 Mich. Term 3 Annae reginae. 


— — 


9 
4 


, A e — * N 


* 
.. _ This term the caſe came on again in the paper, and after opening 
the caſe only by Mr. King for the plaintiff, no body offering to 
argue for the defendant, judgment, was given for the plaintiff, 


The judges ſaid but little, as I was informed, for I could not hear 
where I ſat, and what they did ſay was to the ſame effect with what 
bad been ſaid beſore, and all agreed to give judgment upon the point 
of the eſtoppel. Powys juſtice cited the caſe of Day verſ. Guild- 
ford, 1 Lev. 41. (which is a caſe of the ſame nature with that of 
' Tilburn verſ. Ragg) where tenant for life, the reverſion to his ſon 
and heir in fee, acknowledged a ſtatute, and the heir let judgment 
go by default, Cc. as in that caſe, | 


Note; Mr. Broderick a his argument in Eaſter term cited a 
caſe between Manaton and Norris, 34 Car. 2. but what it was 1 
know not. 77 9 


Holt ſaid to it, that in that caſe the award was joint and ſe- 
veral, | | 92%, . | 


Davenant ver /. Rafter. Ante 1046. 


2215 Es of a judgment in the Common Pleas, in an action of 
e debt upon a bond of 600 J. and judgment by nil dicit, quod 
the plaintiff recuperet verſus the defendant debitum ſuum praedictum 
et damna ſua occafione detentionis debiti illus ad 50 ſelidis eidem the 
plaintiff ex ofſenſu ſuo per curiam bic adjudicata, . et the _ defendant + 
in miſericordia, The plaintiff in efror in propria perſona alligns 
Fault of ori- for error the want of an original, &c. et ſuper hoc the defendant 
gina. in error figuliter venit by attorney, and prays cyer of the writ of 
| error, which is entered in haec verba, and then pleads, quod the plain- 
tiff praedictum breve de errore proſequi ſeu manutenere non debet, 
Releaſe of er. becauſe after the judgment, and before the writ of error ſued forth, 
rors pleaded, vi. 10 February 1703 at London, in the pariſh of St. Mary le Bow 
in the ward of Cheap, the plaintiff per nomen, &c, per quodaem 
ſeriptum ſuum relaxationis, &c. gerens datum the ſame day and year, 
remifiſſet, relaxaſſet, et in perpetuum quiete clamaſſet to the defen- 
dant omnes et omnimodos errores, &c. habitos fattos, &c. in, circa, 
tangentes ſeu concernentes judicium praedictum, ſeu in, circa, tangentes 
ve concernentes aliqua warranta, Gc. guaecungue de vel aliquo modo 
concernentia idem; et hoc paratus eſt. verificare, unde petit judicium, 
i praedictus the plaintiff breve de errore pracdidtum projequst aut 
manutenere debeat, et quod idem judicium in omnibas Aff metur. 
The. plaiatiff craves oyer of the releaſe, and it is entered in Baer ah : 


I 
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and purports a releaſe by the plaintiff to the defendant of all and 
all manner of errors, Sc. had, made, Cc. in, about, touching or 
concerning one judgment obtained againſt the plaintiff by the defen- 
dant this preſent Hilary term for 600 /. debt, beſides coſts of ſuit, 
or, in touching or concerning any warrant, Sc whatſoever, of 
or any way concerning the ſame; In witneſs, &c. the tenth of 
February 1703. And then replies, quod the defendant in the ſame 
term of St. Hilary in the plea of the defendant mentioned duo ju- 
dicia de fimili ſumma et cauſa actionis verſus eundem the plantiff 
;btinuit, and that the plaintiff the aforeſaid deed of releaſe ſuperius 
recitatum non dedit, nec intenſ. inter eos fore dat. fuit, tempore 
gillationis ejuſdem, of the errors, &c. de et circa judicium prae- 
dium, of which he has now brought his writ of error, ſed de alio 
judicio fic ut praefertur obtent. abſque hoc, quod the plaintiff remiſit, © 
relaxarit, & c. to the defendant omnes et omnimodos errores, &c. in 
judicio praedicto modo et ee. M he has alleged, et hoc paratus 
eſt verificare ; unde the plaintiff ut prius ſays, quod in recordo, &c. 
manifeſte eft erratum, allegando errores praedictos ſuperius per ipſum - 
allegatos ; and prays, quod judicium praedictum ob errores praedic tos, 
et alios errores in recordo et proceſſu praedictis compertos, revo- 


cetur, &. And to this the defendant demurs, and the plaintiff” 
joined in demurrer. 


Note, the placeta was, Placita irrotulata apud Weſtmonaſterium 
coram Thoma Trevor, &c. juſticiariis dominae reginae de banco de 
termino ſancti Hilarii, anno regni dominae Annae Dei gratia Ang- 
liae, & c. ſecundo. | 


Mr. Broderick moved on the rule for judgment 11, and took ' 
this exception to the plea, that the defendant in the concluſion of | 
his plea prays that the judgment may be affirmed, whereas he ought 
to conclude it upon the & wr if the plaintiff manutenere ſeu pro- 

Jequi debeat his writ of error againſt the defendant contrary to his 

own deed of releaſe. And ſo is the entry in Sir William Pelbam's 
caſe, 1 Co. 14. 4. and 21 Edi. 4. 43. another entry accordingly, 

Note, in the book of Edw. 4. there is no contra ſeriptum, nor 
eve, but it is pleaded to the errors.) For the court upon this plea 
cannot affirm the judgment, but can only award a ni capiat per 

breve, as they have done in this caſe. And it is a general rule, 
that whereyer the defendant by his plea demands ſuch a judgment 
as the court cannot give, the plea is ill. And upon that —— 
the caſe of Biſe verſ. Harcourt was ruled, where in aſſumpfit the 
defendant pleaded in abatement an attainder in the plaintiff, and the 
plaintiff replied a pardon, and concluded his replication, unde petit 

Judicium et damna, &c. and that was held to be à diſcontinuance, 

| for 


Pranger LY 
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fox he ought not to have concluded in bar, but only have affirmed 
(«) This was (a).; for the matter of the replication being triable by the record, - 
Mr. Bades, and not by the country (in which caſe only upon a plea in abatement 
dot report i after trial had the plaintiff can have final judgment) the plaintiff 
erb ge. de Could have only a reſpondes oufter. To this it was anſwered and re- 
caſe of Bige ſolved by the court, that the beginning of the plea, and the conclu- 
v. Harcourt, ſion of it, till you come to thoſe words, er quad idem judicium, Ge. 
ping: fie was proper and right, and therefore the addition of thoſe words wa 
the chief ja. but ſurpluſage, and that ſhould be rejected. And Holt and Powel! 
Ron. ſaid, that the plea was a bar of the writ of error; and Powell ſaid, 
The words he wondered how Mr. Broderick could fancy it was an eſtoppel, 
Holt uſed Holt ſaid, that where in debt for rent the plaintiff counts on a de- 
= "og miſe, and does not ſay by indenture, the defendant pleads ni ba- 
Kicks buit in tenementis the plaintiff may reply the demiſe was by in- 
denture, and demand judgment, if againſt that the defendant ſhall 
be admitted to plead the plea; it 18 a good replication, and the de- 
fendant is eſtopped. But if in that caſe the defendant had replied 
an eſtate, and gone to iſſue, on evidence the iflue might have — | 
againſt him, becauſe he did not rely on the eſtoppel in pleading; 
but here this releaſe is not an eſtoppel, but a ba. 


n 


What aver- Then Mr. Broderick took another exception, that it was not 

ment is good ? averred any where in the plea, that this judgment, of which the 
writ of ertor was brought, was the ſame judgment, the errors in 
which were releaſed, except only in the body of the pleading of 
the releaſe, as if there was ſuch an averment in the releaſe itſelf, 
which was naught : for no iſſue could be taken on that; but there 
ought to have been a diſtinct averment of that, either in the end of 
the plea, as you ſee it ofen in pleas of recoveries in other actions, 
&c. or elſe after the words, de et concernen. judicium prauedictum, 
the defendant ſhould have added, exiſtens idem judicium, of which 
the plaintiff has now brought his writ of error; and ſo upon that 
averment iſſue might have been taken. P 


Holt chief juſtice ſaid, there was never fuck a form of pleading: 
And Powell ſaid, it was better this way. e 03-6 


Holt chief juſtice. The plea is good now after the releaſe is ſet 
out upon eyer, for now it appears to be a releafe of this judgment, 
and it ſhall not be intended that there was another judgment be- 
tween the ſame parties of the ſame term. And your replication is 
not good ; for if there were another judgment, to which this re- 
leaſe might be applied, you ſhould have pleaded it 8 
certainly, and have averred, that this releaſe was a releaſe of the 
errors in that judgment, and ſo have given the plaintiff an oppor- 


— 


leaſes this jadgment, and the traverſe is of a thing in the air. 


r 
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l of anſwering that judgment, as by pleading nul tzel record. 
For if there be no ſuch record, the very foundation of your repli- 
cation is gone; for if there be no other judgment, this releaſe re- 


Mr. Eyre ſaid, that there was a; precedent .in Rafa, where 4 


releaſe of errors was pleaded, and the concluſion of the plea was 


a this is. But the court "agreed it was not the proper way of 


The court would Don alten the rule. | 


Copley ver /. Delaunoy. | nt 


quoddam ſuum obli gutorium, &c. omitting the word ſcriptum. The 


cording to the act of parliament, and the plaintiff demurred. 
Mr. ſerjeant Nhrtater moved the court upon the rule for judg- 


ment for the plaintiff, ni, c. that this was 4 good plea in bar, 


for it was a temporary bar. Like the cafe of an'outlawry, which 


is a good plea in bar in an action of debt. And as in this cafe, after | 


the time limited in the a& of parliament, or that the plaintiff. has 


TN an action of debt upon a bond in the Common Pleas, the s. c. . Mo. 
plaintiff declares, quod cum the defendant at London, Gc. per 1 = 
defendant prays oger of the bond, and it is entted in haec verba, 8 | 
and pleads in bar, that the plaintiff had not ſpecified the bond ac- bat. 


paid the penalty, he is intitled to ſue again; ſo in the caſe of an | 
outlawry, after à pardon, or reverſal of the outlawry” by writ of 


error, the party is reſtored to his adtion, And yet the judgment 


upon the plea in bar is final to the plaintiff in that caſe, as well as 


in this; and therefore this may as well be pleaded in bar as that. 
Secondly, if this be no plea in bar, yet now by the demurrer the .. 


plaintiff has conſeſſed, that he has not ſpecified the bond, and there · 
fore the court cannot give judgment for him; for by the expreſs 
words of the act of parliament the debt js not recoverable, Thirdly, 
the declaration is naught, for the omiſſion of ſcriptum ; for the 


bebi cannot be raiſed without deed. 


Serjeant Selby. That the reafon of the caſe of outlawry is, be- 
cauſe the debt is forfeited to the crown, and ſo the plaintiff had no 
right of action, which diftinguiſhes it from this cafe. But that 
according to Ferrar's caſe, if this plea be a good bar, it muſt be 


© Perpetual bar, which it is not by the act of parliament, ani 


”"_ it is no plea in bar. As to the third objection, be faid, 


pour 


\ + 


* 

= 
+ 

= 


rei 


bond being ſet out 1 cor, it did now ſuſncientiy ap- 


— 


. 
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pear to the court, that there was ſuch a bond, and that made the 


nn 


f 


- „ 


nm.. 


ri. 1443. Trevor chief juſtice, This matter cannot be pleaded in bar, for 
it is a temporary bar, and that is but a plea in abatement ; and that 
is the difference between a plea in abatement and bar. "IR 


Tracy. The words are, the debt ſhall not be recoverable, but 

yet the right of action remains. The difference in the caſe of out- 

lawry in the plaintiff, where it ſhall be pleaded in abatement, and 

where in bar, makes this matter plain. In treſpaſs, and other 

Co. Lit, actions where the damages are uncertain, and conſequently the 
_— of action not forfeited, there outlawry can be only pleaded in 
C. B. 162. abatement; becauſe, though the plaintiff is under a diſability of 
ſuing, yet the right of action remains in him. Otherwiſe in debt, 

 afſumpfit for a ſum certain, &c. there the debt being forfeited to 

the crown, the plaintiff has no right of action in him, and there. 

fore in thoſe caſes outlawry may be pleaded in bar. But the propec 

way of pleading this is, with a , reſponders debeat quouſque, &c, .. 


Thema that Trevor chief juſtice. As to the demurrer, though it does con- 
3 feſs the matter of not ſpecifying, yet that ſhall not hinder the 
demurrer con- plaintiff from having his judgment; for want of. a ſpecification, 
feſſes noth | - u, 405... WARS. .Q 

bot what s like all other matters, muſt be taken advantage of in a regular way, 
wellandſoffici- and by proper pleading, _ eee ee 2 
ently pleaded. 5 1 Ef 
Rex. v. che biſhop of Cheſter. „ 


Per ſtritun Tracy juſtice. As to the third objection, the cafe of Sir Millan 

Kaum clp. Courtney ver ſ. Greenville is in point, that it is well enough. Note 

rium omitted , . x wy p 

in debt on a in that caſe, per quoddam ſcriptum ſuum obligatorium was left out; 

| bond. but yet there being a profert of the bond in the end of the decla- 

Cro.Car.209. ration, and upon oyer the condition of the bond being ſet forth, 
and by that it appearing to be a bond with a condition, and alſo it 
being found by the verdict upon iffue upon ſoluit, that there is a debt 
due to the plaintiff, the court gave judgment for him. | 


| And the like judgment was given in this caſe, the rule being 
made abſolute, | | 


Co. Lit. 47. | Biſhop of Wincheſter very. | Wright. 
a. I 44. A. 39 : 3 ' 3% $ f by « | | ; 
Debt does not N debt for rent upon a demiſe of a fiſhery to the defendant for 


lie for arrear 


lie forarrear F three lives, the plaintiff in his declaration ſet out the demiſe, 
ved upon a vVirtute cujus the leſſee entered, et fuet et adbuc eft inde poſſe ſtonatus. 
mon 8 The defendant pleaded il debet, and there was a verdict for the 
ae lives. | i 


R 
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plaintif: And ſerjeant Pratt moved in arreſt of judgment, that 
it appeared upon the declaration, that the eſtate for three lives was 
continuing, and therefore debt did not lie, it being a rent iſſuing 
out of a freehold. | | 1 


Serjeant Hooper in anſwer ſaid, that this was well enough after 
4 verdict, for that nil deber put all the matter in iſſue, and if the 
eſtate had not been determined, the plaintiff could not have had 
4 verdict; and that that matter indeed was the greateſt matter liti- 
gated at the trial, and therefore the continuing not appearing di- 

realy, the court would take the eſtate to be determined. 

Pratt ſaid, that the averment in the declaration of the ſuit et 
adbuc, &c. was an expreſs averment that the eſtate did continue; 
but if it were only indifferent, it would not be good, for the plain- 
tiff ought to ſhew expreſly in his declaration, that the eſtate for 
three lives was determined, or elſe he was not intituled to bring 

his action of debt within the ſtatute of Hen. 8. Which was a- 
greed by the court, and the judgment arreſted. | | 


Buckſome ver/. Hoſkin. 8.0 Selk 52, 
2 1 6 Mod, 263, 
Writ of error was brought of a judgment in ejectment in the; Sk 33. 
Common Pleas, and the defendant in error ſued out a ſcire Scire facias 
facias quare executionem non, to compel the plaintiff to aſſign his % 
errors, and there was a variance in the /cjre facias from the judg= variance in 
ment; for the judgment was of two meſſuages, and the ſcire factas ſeuing our 
recited it to be but of one. And Mr. Raymond for the plaintiff in Sn 3 
error, perceiving the variance, pleaded nul fiel record of the judg - able. 
ment. And now Mr. W:/kams moved, that the ſeire facias might 
| be amended, becauſe it was but vitium clerici in varying from the 
record, which was his inſtructions ; and he cited 2 Ventr. 49. 
where an original in treſpaſs, of treſpaſſes done in two Kings 
reigns, contra pucem naſtram, was amended and made contra pa- 
5 —_ et contra pacem Jacobi nuper regis, by the curſitors 
inſtructions. | 


Hal chief juſtice. This is a good ſcire facias, but only it does path, 15 w. 
not indeed come up to your caſe. In that caſe in Fentris the ori- 


Zinal was wrong, and therefore it was amended. Tomkin v 


* Crocker. 
| N | ; Ante, 364. 

Powell juſtice agreed; and that non conſtat to them, but there 

might be ſuch a judgment as was recited in the ſcire faciat. 


16 


And 


3 
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And for this reaſon. they refuſed to amend it. Then Mr. il 
| kams moved, that the writ may be quaſhed ; but the court faid, 
there was no fault in the writ to quaſh. it for; and that he 
diſcontinue. . | F 
Note, in that caſe in Ventris the writ was a good writ, if the 
treſpaſs had been all done in one King's reign; and therefore all 
the fault Was, that it did not fit the caſe, as it is here. | And all 
the difference in the writs for ſeveral treſpaſſes, where they are 
done in one king's reign, or in more, is in the concluſion, contra 
pacem of one only, or contra pacem of both; which was the reaſon 
why the court, in Ventris, held it a matter of fact, and not a mat- 
ter of law, as was objected, and amendable.. See 2 Ventr. 49. 


Afterwards at another day Mr, Williamt came and prayed, that 
the ſcire facias might be amended, and cited 1 Rall. 199, and 797. 
Barnes ver ſ. Worlich, where the bail ſued an audita querela, and 
a /cire facias upon it, in the time of King James, which recited 
the audita querela, and the capias againſt; the principal, and the 
return of it; which capias was awarded in the time of Elizabetb, 
and the ſcrre facras recited it to be per breve dominae reginae Ang- 
liae vicecomiti noftro de &. diractum, which is to the ſheriff of the 
King that now 1s ; that was amended. 


Nr 9 8 ec 28 n wee 
Holt chief juſtice. That was a bad writ, and 
body of the writ. 1 f 1 i Y ot vs ba rf 


* 
ans 


fault in che 
William. I will next cite your Lordſhip ſome caſes of writs of 
P eire facias amended, that were right writs conſidered in themſelves. 
22 Edw. 4. 0.6. a ſcire facias was brought to have execution of 
a judgment recovered by A. and B. Sulyarde for the defendant 
- prayed, that the writ may abate, becauſe the judgment was reco- 
vered by A. only; but the court amended the writ, becauſe it was 
but vitium clerici. 11 Hen. 7. 25; a. a ſtire' facias upon a judg- 
ment in aſſize, where one hs e ha * 
judgment, the writ was brought by A. B. mil. and B. C. mil. and 
the recovety was recited to be by 4 B. mi'. and B. C. modo mil. 
whereas the record of the judgment was by A. B. mil. and B. C. 
without naming him miles; and the court held, that the writ 
HI; becauſe it ought to have been, cum A. B. miles, er N. C. modo 
miles per nomen A. B. nulitis et h. C. recuperaurrunt, Gr. but that 
it was but the miſtake of the clerk in miſreciting of the record, and 
therefore it thould be amended. 2 Keb. 175. Williams v. Moore, 
in a ſcire fieri inquiry, in the recital of the judgment, curia dumini 
regis was miſtaken for auper Oliveri, and was amended, becauſe 
3 
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it was a judicial writ, and the miſtake in the recital of the record, 

which the clerk had before him. 2 Cro. 372. N beadon verſ. Sugg, 

in a writ of inquiry of damages the writ mentioned, that the 

plaintiff was nonſuited, ide ad inquirendum occafione permiſſa, 

whereas the judgment was upon demurrer ; and yet, becauſe it 

was a judicial writ, it was amended in the King's Bench after error 

brought there upon the judgment.. So the caſe in Keb, was after 

error brought. 3 Co. 760. Whalley verſ. Moſeley : the writ of in- 

quiry of damages was awarded by the roll returnable Martis poſt tres 
Trin, but the writ was made returnable Mercuris poſt tres Trin. 
and executed Martis poſt tres Trin. and it was amended by the 

roll, becauſe it was vitium clerice to make it returnable upon an- 

ether day than was warranted by the roll; and it might be exe- 

cuted upon the day of the return. But otherwiſe it had been, if 
the writ had been executed upon the Wedneſday, the day the writ 

was returnable, 2 Sid. 7, 12. there the court refuſed to amend the 

return of a capias ad ſatifaciendum, but here they take the dif- 

ſerence between that, and a venire facras, becauſe (as it ſeems) 

that is to be made out by the award upon the roll, which reaſon 

rules this caſe. 


The court refuſed to amend, becauſe the plaintiff in error had 
taken advantage of this miſtake in the writ, by pleading aul fiel 
record; and becauſe this writ was a good writ upon the face of it, 
and all that was amiſs in it was, that it did not fit the defendant's 
caſe. Holt chief juſtice ſaid, that if the defendant had appeared, 
and taken no advantage of this variance, the court might have 
amended it, But here nul tiel record is pleaded, and can we 
amend when they have taken advantage of it? He faid alſo, that 
this is not ſuch a miſtake as makes the writ erroneous, but is a 
miltike in a matter of fact. He ſaid alſo, that the plaintiff in 


his errors, or elſe the plea is naught. Powell ſaid, that at this 
rate you might amend all variances in writs. Now ſuppoſe a for- 
medon were brought for ten acres, could it be mended and made 


_—— acres by the curſitor's inſtructions. Powell and Holt doubted 
UI this. 


At another day the caſe was ftirred again, and the chief juſtice 
ſaid, the caſes were many of them obſcure, and ſome of- them 
for faults apparent in the writ itſelf, and that the caſe in 2 Cro. 
was the ſtrongeſt caſe for the amendment. But he faid Mr, 
Willioms Chould have cited his caſes at firſt. He ſaid, that here a, 
man was warned, to ſhew why execution ſhould not be granted of 
one meſſuage, and when he appears, you will make him anſwer 

| 4L for 


error might plead to this writ of ſcire facias, the writ of error Plea to a fire 
depending, but then he muſt ſhew in his plea, that he has aſſigned a 10 en- 


ment of errors, 
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for two meſſuages. That it was hard to alter the writ in ſubſtance, 
and make it quite another thing; that they might ſue out à new 
writ, becauſe it was another record. Poteil (aid, that this plea of 
nul tieb record was a good plea when it was pleaded, and that all 


variances were not amendable. | 


Mr. Wilkams did not move any more, but took out a 5 
ſeire facias, to which the plaintiff in error pleaded the former 
ſeire facias depending, for delay, it being no plea by reaſon of the 
variance. 


Quaere'of this caſe? becauſe the caſes cited by Mr. Willioms ſeem 
to be ſtrong to the purpoſe, and the court (as 1 thought) ruled the 


matter haeftanter. - 


The laſt day of the term upon a motion by Mr, Salkeld in the 
2 N caſe between Mr. 3 and Wells for the curacy of Aldgate a 
229. * ſcire facias out of the Petty bag returned in the Queen's Bench to 
repeal the Queen's letters patent granted to Wells, was amended, 
and Sping a man's name was amended and made Spring, by the 
inſtructions given to the clerk of the Petty bag; and the clerk of 
the Petty bag, who made out the writ, was ſent for to amend it, 
becauſe he who made it ought to amend it; and the court exa- 


mined him touching the truth of the inſtructions. 


The laſt day of Hilary term 3 Ann. (abſente Holt chief juſtice) 
upon the motion of Mr. Pengelly a ſcire facias was amended ; 
and where the judgment was recited as a judgment of the third 
year of the Queen, that was amended, and made the firſt, agree- 
able to the record. But in both theſe caſes the amendments were 
made before plea pleaded, immediately upon the return of the ſcire 


facias. 


- Certainty. ASE, wherein the plaintiff declared, that in conſideration 
11 22 5 C the plaintiff had promiſed the defendant, to buy up for him 
Ann. cap. 16. all the plums he could, and deliver them to him ; the defendant 
& itat. 5 Geo. promiſed to pay the plaintiff ſo much per hundred for the black 
" ©P- 13 and blue plums, and ſo much for, the white, and avers that he 
bought and tendered the defendant ſo many black and blue plums, 

_ 7.6 z and he refuſed to accept them, to his damage, After verdict for 
 refuſala. the plaintiff, Mr. Page moved in arreſt of judgment. Firſt, that 
mounts to ac- it did not appear how many blue plums, and how many black 
_ Eeptance. plums there were, id eff, how many of each ſort, But to that 
It was anſwered and reſolved, that the black and blue ones being 
to be both of the ſame price, it was not material; otherwiſe, by 
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the white and black had been put together without difference. 
Secondly, that the plaintiff did not aver, that the plums he ten- I 
dered were all be had bought, or could buy; and unleſs he had (4. 
done ſo, he had not performed his part, and was not iatitled to 

his action. But to that it was anſwered and reſolved, that that 
was now cured by the verdict; for unleſs the plaintiff had proved, 
that thoſe were all he bought or could buy, it would have 
been againſt him, for want of proving the performance of the con- 
ſideration. p 


Regina ver. Tuchin. 


N information was preferred by Mr. Attorney general againſt 5. C. Salk. 

the defendant, for writing and publiſhing a libel called the 5. C. Jod. 
Obſervator, and the Obſer uators laid in the information were very 268. 

ſcandalous. Iflue was joined in the cauſe in Trinity term laſt, and Faire facias 


the venire facias was returnable the 23d of Ofcber, which was the 8 FA 


firſt day of the term; and the diſtriugas was teſted the 24th of fringe: 8 
Octber, and it was moved in arreſt of judgment, the defendant —— . 
being convicted upon the trial, that this was a diſcontinuance. continuance. 
This being a cauſe of great expeRation, it being a proſecution di- 

rected by the Queen, at the inſtance of the Houſe of Commons, it 

was very elaborately argued by Sir Thomas Powys the Queen's pre- 

mier ſerjeant, and Mr. Attorney general; that it was amendable 

by the award upon the roll, which is inter, ideo pracceptum eft, 

&c, and which the clerk ought to have purſued, And after very 


ſolemn and long arguments on both ſides, the court this day argued 
the caſe ſcriatim. 


Gould juſtice held firſt, that it was amendable at common law, Amendment 
upon the authorities following. 2 Bu. 35. a caſe cited by We u 
verton, in the caſe of Odington verſ. Darby, where two men were 
indicted at the aſſizes for felony, and found guilty, and the indict- 
ment was in the ſingular number. And Ze/erton doubting whe- 
ther it were good or no, reprieved the men, and put the caſe to 
nine of the judges at the table, wha all agreed, that the indict- 
ment was amendable, and accordingly it was amended, and the 
men were hanged, Raymond 440. Englefieſd and Smiths caſe. 

There, 445. the book lays, the ſecond exception was, that the in- 
did ment ſets forth a certificate from the commiſſioners under their 
hands, but not under their ſeals as the ſtatute requires; but the a 
court reſolved, that in regard the certificate found in hare verbs in 
the verdi& appears to be under their ſeals, it ſhall be amended, and 
u was amended, 1 Sid. 243. Rex ver}. Percival! et alias: an in- 
didment for a riot in the city of Canterbury, and the venire Fa- 
cias 
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cias and other proceſs were directed vicecomitibus de Canterbury, 
where there was but one ſheriff, and the return of the proceſs wag 
by one only; and the court upon examination of the ſheriff of 
Canterbury upon oath, that there was but one ſheriff, amended the 
' proceſs; and that at common law, and not upon the ſtatutes of 
jeofailes, He faid, that there was but one caſe againſt this, and 
that was the caſe of Thebalds verſ. Newton, Stiles 307, where in 
an action upon the ſtatute of inmates, the diſtringas bore teſte on a 
Sunday, and out of term, and upon a queſtion whether it were 
helped by the ſtatute of jeofailes, it was reſolved by Rolle chief 
Juſtice to be excepted. ¶ Note, Holt chief juſtice. obſerved upon 
this caſe, that it was ſtrange, when the bar was ſo learned as it 
was in thoſe times, that no body thought of the ſtatutes of amend- 
ments, which they muſt needs have done, if it had not been taken 
for granted by all men, that the ſtatutes of amendments had not 
extended to criminal caſes; but they went upon the ſtatutes of jeo- 
failes.] And in the caſe of The King verſ. Sherington Talbit, 
1 Cro. 311. and in Jones 320, where in a quo warrants the venire 
was miſ-awarded, and a verdict for the defendant ; the verdi& was 
ſet afide, and the court held, that the ſtatutes of zeofailes did not 


extend to quo warrantos or informations of intruſion, becauſe the 
King is not bound unleſs he is named. | 7 


Secondly, If it had not been for the authority of the caſe of 
Bradley ver ſ. Baggs, Yelv. 204. 2 Cro. 283, I ſhould think it 
well enough, becauſe it is a continuance from day to day, which 
no day intervening is a perfect continuance, {The caſe of Nev. 
was thus: a writ of appeal was ſued out returnable a die Jan 
Michaelis in 15 dies, which was the ſixteenth of Oober, and the 
capias upon it bore tee the twenty-third of Ocfober, where it 
ought to have born Zeſte the ſixteenth of October, and was return- 

able cctabis Hilarii, which was the twenty-third of January, and 
the exigent upon this capias bore tee the twenty- ſourth of Ja- 

nuary, where it ought to have born teſe the ſame day of the te- 
turn of the capias, viz. the twenty-third, and the exigent was 
returnable a die ſanclae Trinitatis in quindecim dies, which is the 

' twentieth: of June following, and the allocatis comitatibus, that 
iſſued upon it, bore teſte the twenty-firſt of June, where it ought 
to have born ze/le the twentieth, and for. all theſe gaps in the pro- 
ceſs the court held the appeal to be diſcontinued, becauſe every pro- 
ceſs ought to iſſue inſtantly, and without any mean time the one 
before the other.] But however that may be, I hold it, if it be 8 

to be amendable at common law. | 

Diſcontinu- E | | 

ance in infor- Potvys juſtice, The words of the ſtatute of 8 Hen. 6. c. 12. are 

mary very general, That the King's judges of the courtis and places in 
: y « which. 

$Hen.6.c.12, IS 
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«« which any record, proceſs, plea, warrant of attorney, writ, pa- 
«« nel, or return, which for the time being ſhall be, ſhall have 
«© power to examine ſuch records, proceſs, words pleas, warrants 
« of attorney, writs, panels or returns, by them and their clerks, 
sand to reform and amend in affirmance of the judgments of ſuch 
« records and proceſs) all that which to them in their difcretion 
« ſeemeth to be miſpriſion of the clerks, in ſuch records, proceſ- 
« ſes, words, plea, warrant of attorney, writ panel, and retura 
« (except appeals, indictments of treaſon, and of felonies, and the 
« qutlawries of the ſame, and the ſubſtance of the proper names, 
« ſurnames, and additions left out in original writs, and writs of 
« exigent, and other writs containing proclamation) ; ſo that by ſuch 
% miſpriſfion of the clerk no judgment ſhall be reverſed, or an- 
« nulled.” Now the words of the ſtatute being general, and the 
exception reſtrained to appeals and indictments of treaſon and felo- 
nies and outlawries of the ſame, it is ſtrange how this ſtatute came 
ever to receive ſuch a reſtrained conſtruction, as that it ſhould not 
extend to criminal caſes, againſt ſuch plain words. In my lord 


ranto for a fiſhery in the river of Thames in a place extending 3 
into ſeven pariſhes, the wenire facias was out of one of the pariſhes * 
only, where it ought to have been out of them all. And there my 
lord Hale was of opinion, that it was helped by the ſtatute of jeo- 
\failes of 21 Jac. 1. c. 12. where after a verdict the viſue coming out 
of more or fewer places than it ought to be, is helped. See 1 Sid. 
66. 1 Keb. 191, 215. and that though it was in the caſe of the King, 
it being not included iti the exception, which is only of any writ, 
declaration or ſuit of appeal of felony or murder, any indictment 
or preſentment of felony, murder or treaſon, or any proceſs up- 
on any of them, or any writ, bill, action, or information upon 
any popular or penal ſtatute. And Hale ſaid, that the exception 
was an excellent key to explain the ſtatute by, and a perfect argu- 
ment that in ca/ibus non exceptis the ſtatute was to to take place. The 
reſt of the court were indeed of another opinion, upon the caſe of 
the King and Sberington Talbot. 1 Cro. But however, I am ten- 
der of giving my opinion upon the ſtatute, but I take it to be well 
as it is, or if it be not, yet it is amendable by the common law. 
To 2 it to be well as it is, he uſed the fame argument as Gould. 
And as to the caſe of Bradley verſ. Bagge, he ſaid, as it was re- 
ported in J. there was a gap of ſeven days, which was a great 
one, and by Croke's report of the caſe, the court went upon that 
gap. And in Yelv. there are other faults. As to making the 
amendment he ſaid, that there had been much bolder amendinents 
made; that this was only an error in proceſs, and was 4 mere mi- 
take of the cleck. That beſides thoſe caſes of amendments at com- 
mon law in criminal caſey cited * juſtice Gould, there was 


4 Plumme s 


Fitzwalter's caſe, which was an information in nature of a guo war- 2 Lev. 139. 


* 
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- Plumme's caſe, Palm. 480. the defendant was outlawed upon an in- 
dictment of murder, and the exactus was ad commitatum without 
ſaying meum, and the attorney general prayed a certiorari to the 
.coroners, to certify where the defendant was exaus, to the end 
1 tthat upon the return thereof they might amend the return of the 
1 exigent, according to a precedent cited in the time of Edward IV. 
Where one Stanley was indicted, and it was in ſome places Sankey, 
and a certiorari was awarded accordingly. 1 Sid. 66. 1 Keb. 191, 
215. Rex verſ. Reed. Upon iſſue joined in an information of per- 
jury, one of the jurors retured upon the venire facias was named 
F. S. and upon the itringas he was named J. S. jun. but he was 
not one of the twelve that tried the cauſe, and all the judges agreed 
it to be well as it-was, and ſome of them held it was aided by the 
ſtatutes of zeofailes, informations at common law not being within 

if the exception. And Tuiſden denied that, but held it to be amend- 
| | able upon 8 Hen. 6. the exception being only as before, He cited 
alſo 1 Roll. 201. n. 36. Thorp _ Fanſhaw : if the award of the 

venire facias upon the roll be well, and this writ of venire 0 

ill, yet it ſhall be amended by the roll; and the roll being the act 

of the court, and the warrant of the writ, and the fault is only the 
miſpriſion of the clerk: this caſe is there ſaid to be cited Trin. 

39 Eliz. which caſe is reported in 3 Cr. 572. Rogers verſ. Bird, 

and was alſo cited by him, Where upon iſſue joined in debt upon 

a bond, the venire facias was returnable ſabbati poſt oflabas Tri- 

nitatis, and the diſtringas was teſted the day after craſtinum Trini- 

- ratis, and becauſe by the award upon the roll the venire nr was 

But note, that returnable craſtino Trinitatis, which was well, and was the warrant 
before che dey) to make the venire facias, it was the default of the clerk to make 
of the lee of it contrary to the roll, and it was therefore ordered to be amended 
the dfrmges. according to the roll. He ſaid that he admitted that theſe caſes 
were only civil caſes, but that the uſe he made of them was to 
ſhew, that theſe variances were only miſprifions of the clerk, and 
were therefore amendable in this caſe, fer the ſame reaſon that 

they were amendable in thoſe. 


Gould juſtice in his argument cited the caſe of Sit Jobn Cur/on et 
ux. 2 Cr. 529. an information upon the ſtatute of recuſancy for the 
recuſancy of the wife, the defendants appeared, and the record was, 
er praedictus Jobannes Curſon et Magdalena veniunt, et pratdias 
Magdalena dicit, quod ipſa non eft inde culpabilis, et de hoc ponit ſe 

ſuper patriam, et attornatus domini regis fimiliter ; and it was mov 
in arreſt of judgment for the defendant, that- this plea was only 
the plea of a feme covert, which was void without her hul 
joining with her, and conſequently no iſſue was joined : but it a 
pearing to the court, that the docket was guod-Fohannes Curjon 
. miles et Magdalena uxor ejus, &c. placitant non cul. they 
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that was the warrant to the clerk, who ought upon that to have 
drawn the plea in both their names, and when he omits the huſ- 
band's, it is but the miſpriſion of the clerk, which ſhall be amend- 
ed, and it was amended accordingly. But otherwiſe, if the entry 


had been, that the baron and feme had pleaded, quod iff non ſunt 
inde culpabiles, becauſe that would have altered the iſſue. 7 


 Powel juſtice made three queſtions. * Firſt, Whether this fte of 

the writ the next day were a diſcontinuance, Secondly, If it were, 
whether it was amendable by the ſtatute of 14 Ed. 3. c. 6. or 

8 Hen. 6. And, Thirdly, If it be not amendable by theſe ſta- 
tutes, if it be amendable at common law. As to the firſt he ſaid, piſcontinu- 
it was a diſcontinuance. All proceſs muſt be teſted the ſame time ance. 
that it is awarded. do is the caſe of Bradley ver/. Baggs, and the 
reaſon of it is, that the ward of the court only warrants taking out 
of the proceſs at that time, that it is awarded. And if any time 
intervene, it is a diſcontinuance in all caſes at common law, and 
conſequently the proceſs to the jury here is diſcontinued, and the 
diftringas is without warrant 21 Edw 4. 20. Br. contin, 82. at the 
return of the venire facias the defendant was eſſoined, and had day 

by his eſſoin to Paſch. and it was held, that the jury could not 
have an idem dies, as you do in caſe, where there are two defen- 
dants, and one of them is eſſoined; but that there muſt be a habeas 
corpora to the jury returnable at the ſame day. There muſt be a 
chain of proceſs, The d;fringas might as well be teſted the 25, 

as the 24, for they are both equally unwarranted by the award of the 
court, which is the reaſon why the teſte in the preſent caſe is wrong. 


As to the ſecond, he ſaid, the words of the ſtatute were very ge- 
neral, and might take in criminal caſes, and cafes where the Queen 
was a party ; but he could not think, that the judges in all times 
could have been ſo miſtaken, as to take ſuch caſes to have been-out 
of the ſtatutes, if the ſtatutes had extended to them; as it appeared 
plainly they had done, by reſorting always to the common law for 
amendments in theſe caſes, and not amending them upon the ſta- 
tutes, [The words of the 14 Edw. 3. are: it is aſſented, that by 
* the miſpriſion of a clerk in any place, whereſoever it be, no pro- 
* ceſs ſhall be annulled, or diſcontinued, by miſtaking in writing r14Rdw,z.c.6, 
< one ſyllable or one letter to much or too little; but as ſoon as does not ex. 
the thing is perceived by the challenge of the party, or in other r 
manner, it ſhall be haſtily amended in due form, without giving tions, 
« advantage to the party that challengeth the ſame, becauſe of ſuch 
* miſprifion,””] That which he took to be the reaſon, why the ſta- 
tute of Edw. 3. did not extend to theſe caſes was, becauſe the 
amendment is to be made upon the challenge of the party, _ 

: | | 0 
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there is is a miſtake, and without giving advantage to the party that 

The Queen is Challenges the miſtake, And the Queen is never named in an ad 
 nevercompre- of parliament by the name of party. Now this act extends only tg 
pag due proceſs out of court, but the court by this ſtatute had no power ta 
word party. amend any miſtakes in entries upon the roll; and therefore the 
8 H. 6. was made to enlarge the judges power of amendments 

that it ſhould extend to other things beſides proceſs, but it was not 

intended to be extended to other ſorts of cafes. And the 8 Hen, 6, 

ſhall be expounded by the words, challenge of the party, in the 

14 Edw. 3. and the exception was only put in in majorem ceutelam, 

As for the ſtatutes of zegfazles, the firſt, which is 32 Hen. 8, c. 30. is 

tied up by the recital all through, and the body of the act, to the 

party demandant and plaintiff, and the party tenant and defendant; ' 

and though there is no exception in this act, yet it was made a 

great queſtion, if this act extended to the vouchee, where he entred 

into the warranty, and became tenant, and a verdict paſſed for bim, 

the judges adheared ſo nicely to the very words of the ſtatute. In 

all the ſubſequent ſtatutes of ſegfailes there are exceptions, which ex- 

tend to except theſe caſes, though, if there were none, they ought 

all to be expounded upon the foot of this firſt ſtatute, Hale chief 

juſtice ſeemed indeed in my lord Fitzwalter's cafe to think, that it 

was within the ſtatutes of jecfatles, but there was never any judgment 

given upon the foot of thoſe ſtatutes. But ſuppoſing it were a civil 
Tefi: of anori- Cale, it may be a queſtion, whether this fault in the zZgfe of the 
gioal not a- writ would be amendable or no. Now the feſte of an original writ 
on pretty is not amendable. And ſo it was reſolved by the houſe of lotds, - 
The 7% of a with the concurrent opinion of all the judges, upon conſideration 
writ of aſe of Gage's caſe, 5 Co. 45. 6. in the caſe of my lord Jeffreys, [and a 
for durdecims, judgment given in Wales upon the authority of that caſe was re- 


and nota- verſed. And upon that occaſion the record of that caſe was ſearched 
mendable, but 


ce it ba. for, and found not to watrant the report. And Holt chief juſtice 
ted. ſaid, that the record of the caſe is in Co, intr. tit. err. p. g, 380. 
Note, This and the judgment of the court is contrary to the report, forthe 
ro urcdpay writ was not amended, but the fine was reverſed. And-as I have 
the caſe of heard Tuiſden juſtice ſay, the eſtate is enjoyed under that 3 
e Ark ever ſince.] But ſome think that a judicial writ differs, and that 
tem, upon the Zee of that is amendable by the roll. This mattet was made # 
mention made queſtion in the caſe of Carew ver. Merler, 3 Cro. 8a, where in-er- 
of Gazrscale, ror of a judgment in debt, the venire facias appeared to be teſted af 
The fe of a ter the Judgment, and the court held, that this, though certibed 
writ of entry to be ſo, could not be taken to be the venire fatias in this action, 
was after the and that they would intend the cauſe was tried without any, which 


and out % | any, 
the judgmeat took this difference, that the return of @ writ might be amends _ 


Dier 129. n. ed, becauſe that 1s warranted by the award upon the roll, and there» | 
6 | 


A fire facia in C. B. was teſted on a Sunday, and the judgment was reverſed, Dier 168. 1. 17. 
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fore being made different from that, might be amended. But the 
tefie of a writ can never be amended, becauſe the roll makes no 
mention of that. But he ſaid, it was the neſcience of the clerk to 
make the teſte of another day than the award of the court was, for 
he ought to know, that the writ ſhould be teſted, when the court 
awards it. The later books have gone contrary to this caſe in 
Croke, where the writ has been an ill writ, as if it were teſted out 
of term; but this was a good writ, and therefore it ſhould ſeem, 
that it were not amendable. But in Yelv. 64. Nevill verſ. Bates, 


to iſſue before the return, becauſe it was but the default of the clerk. 
And a precedent was ſhewn, where a venire facias teſted out of term 
was amended and made to bear tee in term; and in the principal 
caſe, the diſtringas was teſted the 12 of February, and amended, 
and made to agree with a return of the venire facias, becauſe but 
the miſpriſion of the clerk. And the caſe of Lee verſ. Bacon Yelv. 
64, 69. in treſpaſs in the county of Salop, and not guilty pleaded ; 
the venire facias was vicecomiti, omitting Salop, and yet the ſhe- 
riff of Salap returned the jury; and it was amended, becauſe” it 
was the fault of the clerk. He concluded, that if it had been a 
civil caſe, he ſhould have thought it amendable upon the ſtatute of 
Hen. 6. becauſe it was but the miſtake of the clerk, and appeared 
to them to be ſo upon the examination they had taken of the 
matter. | | 


As to the third point he ſaid, that he admitted that there were 
amendments at common law. But the inſtances of what was done 
with relation to records in the ſame term, would conclude nothing, 
becauſe it is not a record, though the entry be made, till after the 


that ſaying of my lord Coke, that at common law miſpriſion of the 
clerks in another term in proceſs was not amendable by the court, 
for in another term the roll is the record ; muſt be underſtood of 
the award of the proceſs by the court upon the roll. For the miſ- 
priſion of the clerk in making out a writ with a wrong telle is not in 


to the award of the proceſs upon the roll. For proceſs is never any 
otherwiſe in the breaſt of the court, than as t ey award it'; and 
tneretore there will be no difference as to this amendment, whether 
it be done in the fame term, or in another. There is no caſe of 
amendments at common law, where it has been extended fo far as 
to amend proceſs, but only the acts of the court in entring continu- 
ances. There have been amendments made in criminal caſes as at 
common law, but never any that were founded upon the ſtatute of 
Hen, 6. But I cannot come up to theſe caſes ; as Harrir's cafe, 
4 N 2 Cr. 


the venire faciat was returnable 15 Hil. and was teſted the 12 of Fe- 7:4: of ajudi- 


bruary, which was after the return, and it was amended and made pa ro 


term, but is during all the term in the breaſts of the Judges. And 8 Co. 157. a. 


the breaſt of the court, and therefore that ſaying mult be reſtrained 7 Hen, 6. 30. 


* 
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Amendments find that it was amended. I think criminal caſes may be amended 


in criminal 
les may 
far as they 


might in civil and ſee what was done before the 14 Edw. 3- and where we can- 


at COMMON 
| law. 


of another clerk of the peace, yet the preſent clerk of the peace was 


hat is not this caſe. I cannot come up to that caſe in Palner 


6. as as far as civil caſes might by the common law. But then in order 


the diftringas ſhould have iſſued the ſame day the venire facias was 


©. amend writs that were vicious by the miſtake of the clerk, in wi 


2 Cr. go. . [The caſe there was a record of an indictment of nu- 
ſance was removed into the King's Bench by certiorari, and in the 
joining the iſſue theſe words, er Richardus Warer qui pro domino 
rege ſeguitum ſimiliter, Cc. were left out; and it being moved in 
court that there as no iſſue joined ; the court, in regard it was but 
a matter of courſe, and the omiſſion of it was but the default of 
the clerk, ordered it to be amended, and it was ſo done, and thoſe 
words inſerted, though it was divers years before, and in the time 


ordered to amend it.] The reaſon of that was, becauſe it was 
looked upon to be a thing of courſe. But I cannot come up to it. 


neither, and there are multitudes of cafes contrary to it, where out- 
lawries have been reverſed for that exception. That caſe cited by 
Zelverton does not appear certainly, what the miſtake was, and the 
ſingular number for the plural might be very material. As to the 
amendment in Sir ahn Curſon's caſe, that might be, becauſe it 
was but a mere miſtake in the entry, and there was a docket to 
warrant the amendment. As to the caſe in Keble, there they 
thought it was well, becauſe that juryman was not one of them 
that tried the cauſe ; and they thought it was the ſame man, and 
that junior was only a farther aſcertaining of him; and I do not 


to know how far that is, you muſt look into the old books, 


not find any precedent of an amendment to warrant it, we muſt 
not extend our power of amending at common law indefinitely. 
And this being an error in proceſs, I think it is not amendable at 
common law. | 


Holt chief juſtice, This is an omiſſion in a point material. The 
zefte of the diſtringas ſhould have been the 23, and it is the 24; 


returnable, -Suppoſe a man has day in court the 23, and no new day 
is given him till the 24, this will be a diſcontinuance, becauſe he, 
having no day given him on the 23, is at the expiration of the 23 out 
of court, and when you give him a day upon the 24, you give it 
him behind his back. The defendant: indeed in this caſe had a day 
upon the roll, but then the writ of di/fringas is without any warrant 
by the roll, being different from that which was awarded by the 
court, and ſo the 4ringas iſſued without any authority. So there 
is a material variance between the writ iſſued, and the award of the 
court, and that will make it a different writ from that which was 
awarded. This is a good writ, and the ſtatute intended-only to 
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ting a letter or ſyllable wrong. But if you. will amend this di= 
ftringas, you muſt make it, as if it iſſued the 23 of Ocfober, when 
iadeed it is a vicious 'writ, and iſſued ll, If this miſtake had been 
in proceſs in a civil caſe, it had been aided after virdict, and fo 
in thoſe caſes ſuch miſtakes may be amended or not at pleaſure, 
which will anſwer all caſes of ſuch amendments in actions between 
party and party. But T would be glad to fee ſuch an amendment 
between the ſtatute of Hen. 6. and 32 Hen 8, Indeed a Yefte, that 
is impoſſible, or upon a Sunday, or out of term, is amendable be- 
cauſe it'is a plain miſtake of the clerk. And that was the reaſon of 
the caſe of Nevil verſ. Bates: there the teſte of the venire facias 
was after the return and ill, being to deſtrain jurors not ſummoned. - 
The-caſe of Bradley ver ſ. Baggs proves that this is a diſcontinuance : 
and it is the conſtant courſe to Teſte the ſucceeding writ the ſame 
day the former writ was returnable, and it is always ſo done in the 
Common Pleas, however it may be uſed here. But the clerks are 
not agreed it ſeems about this matter, and ſo it ſeems to be a mat- 

ter of kill: I ſhould have thought this miſtake not amendable, if 
it had been in a civil action, and therefore @ ffortiori I think it not 
amendable in a criminal proceeding. 1 8 


After the chief juſtice and Powell had delivered their opinions, 
that this miſtake was not amendable, Powys who had delivered his 
opinion with great dubiouſneſs, and concluded it only, that he ra- \ 
ther thought it amendable than not; becauſe as he ſaid, it ſhould 
not go upon a court divided, came over to them, and held it not to 
be amendable. | 3 


Note, 1 was not preſent at the arguments, expecting it would 
have been printed, all the proceedings having been taken for the 
purpoſe in ſhort-hand, and was not for the ſame reaſon ſo exact in 
the taking the arguments of the judges, which therefore may not 
improbably have been miſtaken; and therefore I ſhall add ſome few 


caſes that were cited in this caſe, that are not cited before, but 
without any inference or application, 


For the amendment 1 Cr. 144. Sir Humpbry Tufton and Sir 
Jabn Aſhley's caſe, in a quo warranto againſt the corporation of 
Meidſtone, a judgment was entered by diſclaimer by conſent, of all 
liberties virtute vel praetextu literarum patentium gerentium datum 
17 fac. Reg. but the words gerentium datum 17 Jac. Reg. being in 
the margin of the paper book, and a ſtroke made croſs them, the 
clerk in ingroſſing the judgment had omitted them. And now it 
was moved, that they might be inſerted, having been omitted by 
the meer negligence of the clerk. And though it was oppoſed, be- 
cauſe none of the ſtatutes of amendments extend to caſes where the 


King 
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King is party, and the amendment will alter the record in ſub- 
ſtance, and ſuch an amendment cannot be made in another term, 
much leſs in another year; yet it appearing to the court to have 
been the intent of the parties, to have thoſe wotds in, and Mr, At- 
torney certifying, that they were inſerted in the paper book by his 
own hand, according to their intent, and it not appearing, when or 
to what intent that ſtroke was made croſs them; it was held by all 
the judges to be amendable by the courſe of the common law, and 
as well in another term, as in the ſame term, and as well in the caſe 
of the King as of a common perſon; it being a meer miſpriſion of 
the clerk. . | | 
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1 Roll. 196. Againſt the amendment 34 Hen. 6. 20. upon an iſſue joined in an 
*. action of debt, upon the venire facias 24 jurors were returned, and 
upon the habeas corpora, and all the proceſs after, only 23. And 
for this all the proceſs after the habeas corpora was held void, and 
that it could not be amended, and a new: habeas corpora was grant- 
ed. 2 Roll. 3. 11. Upon an iſſue joined in an action of debt, the 
diſtringas was awarded upon the roll returnable in tres Paſch, but 
the writ was made out returnable. guizderna Paſch, and a trial was 
had on that day, and judgment for the plaintiff; and reverſed, be- 
. cauſe the writ was not warranted by the award upon the roll; and 
though the. docket was, that the difiringas ſhould be returnable 
guindena Pafeb. and that the parties ſhould have that day, yet they 
would not amend the award, the roll being the act of the court iy 
another term. Dier 211, in error to reverſe an outlawry, the 
writ of exigent was awarded upon the roll returnable ada. Mich. 
and the writ of exigent was made returnable menſe Mich. and ad gquin- 
tum comitatum tentum inter ottabas et menſem the party was outlawed; 
and erroneous, becaufe the writ ought to be warranted by the roll. 
Leiv. 60. Brigs verſ. Thampfen : an information. upon the. ſtatute of 
22 Hen, 8. againſt a ſpit itual man for taking land to farm, upon i- 
ſue joined the. wenire facias was awarded upon the roll returnable 
curam wokis ubicungus, &c. but the writ of venire factas was made 
returnable coram nobis, leaving, out the words abicwegue, c. not 
anſwering to the roll, and utterly uncertain, the King's Bench be- 
ing remavcable ;; and for this the judgment was ateſted. & Co. 162. 
6. Blackmore's caſe. The ftatute of Henry, VI. does not extend to 
appeals, nor to pleas of the crown, or 40 any proceedings upon 
mem, tor they are excepted, nor to the amendment of any exigent, 
to cauſr any une to be anthawed, c. 2 Sid. 7, 12. An attorney 
gave inflructions to his clerk, to make a capias ad ſatisfaciendum 
reurnable in Trinity term; and he feeing that the laſt day of that 
term was the ewenty-fifth of June, by miſtake in writing Ju) for 
June, made it returnable ta the twenty fifth of July: and upon mo- 


tion refuſed to be amended. That the ſtatutes of jegfailes ps 
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extend to this caſe, 8 Cg. 163. a. Blackmore's oaſe, when a verdict 
vpon an iſſue tried is gwen. 8a miſpriſtons are dot remedied hy 
32 Hen. 8. 18 Elis. or any other ſtatuse, but remain yet nat 
amendable, in appeals or pleas of the crown, as indictments, Ge. 
or any proceeding upon them; for they are excepted in the act 
9 Hen. 6. and the ſtatute 33 Hen, 8. and 18 Bliz, daes not ex- 
tend to them. 1 Ventr. 17, 35. Perry's caſe: In an information 
of forgery, the forging was laid at S. and the publication at D. 
and upon iſſue joined the venu⁰e was from D. only, and it was held 
to be a miſtrial, and not aided by the ſtatutes of .zeofarles, neither 
within the words, nor intention of them; though it was urged for 
the King, that jt was an information at common law, and ſo nat 


Slater ver/; May, 


V, Abr. 
4 


for it might be only from this court, and it ought to have been — — 
averced, that the executor was abſent in partibus tranſmarinis. wer the exe- 
That in all cafes of a temporary adminiſtrator, if he will bring an eptor is inpar- 
action, he muſt aver that the adminiſtration has continuance. So "wana 
it is of adminiſtrator. durante minori aztate, he muſt aver, that the | 
perſon during whoſe minority, Cc. is under the age of ſeventeen. 5 Co. 29. a: 
So 3-Keb. 212. Buckley venſ. Melcb; if an adminiſtrator pendente 

lite brings an action, it was agreed by the court, that he muſt aver, 

that the conteſt continues. And "there is no authority in the law 

againſt it, As to the caſe in 4 Mod. 14. Hodge verſ. Clare, where 

in a ſcire facias brought by an adminiſtrator durante abſentia, upon 

a judgment, and upon demurrer to the ſcire facias this exception 

is ſaid to have been taken, and that the court .refolved, that the 

defendant ought to plead it; upon ſearch of the roll in that caſe, 

there is a full averment, that the perſoo, during whoſe abſence, 

Was in partibus tranſmarinis, and no ground for the objection. 


The chief juſtice and Powell ſaid, that the adminiſtration du- 
'rante abſentia-,muaſt be intended of an abſence. out of the realm, 
and therefore the adminiſtrator plaintiff in his declaration ought to 
aver, that the executor is out of the realm. And the chief juſtice 
faid that it was reaſonable there ſhould. be ſuch an adminiſtrator, 
and that this adminiſtration ſtood upon the ſame reaſon as an ad- ges Lat. 342. 
miniſtration durante mi nori actate of an executor, vis. that there | 
(bould be a, perſon to manage the eſtate of the teſtator, till be 
: 55 C „ 4 
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perſon appointed by him is able. And he ſaid, upon the obſerva- 
tion upon 4 Mod. fee the inconveniencies of theſe ſcambling re- 
ports, they will make us appear to poſterity for a parcel of block. 
| eads. 2 ; 5 * ; 7 | | po | | 8 


a Judgment was given for the defendant. 


S. C. Salk. 1. Clerk verſ. Withers. 

322. a ve th ; . . „„ — ot. ib en HC N & 4 N 

S. C. 6 Mod. V dne Ae e ee 
290 A Writof error of a judgment in the Common Pleas upon a 

11 Mod. 34. ſeire facias by Clerk againſt the defendant, ſheriff of Md. 


1 4 dleſex. The caſe appeared to be, that one Dives as adminiſtratrix 
2 Ro. Abr. of J. S. had recovered a judgment for 3041. againſt Clerk, and 
Buga. 81. ſued out a fiert facias upon that judgment, directed to the defen- 
An admini- dant, ſheriff of Mzrddleſex. And upon that writ the defendant 
ſtrator reco- returned, that he had ſeiſed goods to the value of the debt, and 


Mentdndides that they remain in his bands pro defechu emptorum. Afterwards 
out = fieri fa- and before the goods were fold, Dives died, and Clerk ſued out 
en; bo drip this ſcire facras to to the defendant, to ſhew cauſe why the goods 


turned, that ſhould not be reſtored to him; as ſuppoſing that now Dives is 
be bad ſeiſed dead, there is no body can have the fruits of the execution. And 
g20ds, Sr. upon demurrer to the writ, judgment was given for the deſendant 


mas: - 
vant th . in the Common Pleas. 
emptorum ʒ before the goods were ſald, the adminiſtrator died, the defendant brought ſeirefacias againſt the 
ſheriff to have reſtitution, | } pe 3 3 3 


Fo 


This caſe was argued ſeriatim by all the judges; and by their 
unanimous opinion judgment was affirmed. Note, the matter was 
not debated inthe Common Pleas, ws _ 

When the Gould juſtice, I am of opinion, that judgment ought ie de 
defendant's affirmed, for theſe reaſons : firſt, becauſe Clerk is by this feiling 
= — of his goods in execution diſcharged of the judgment; and thete- 
| Faciar, te fore where upon a fieri facias the defendant paid the debt tothe 
| Gebt is Gi ſheriff, this was held to be a. good plea to an aclion of debt upon 
eg the judgment, 3 Cro. 208, 390. 1 Lut, 588. 80 in a ſcire f 
upon a judgment the defendant pleaded, that his' goods were taken 
in execution by the ſheriff upon a fiers facias upon that judgment, 

and well, 3 Cro. 237. So in Dike's caſe, Trin. 30 Car. 2. . 
ret, 504. (ſee the caſe by the name of Dike verſ. Mercer, 2 M. 
394) | where two men were bound jointly and ſeverally, and judg- 
ment and execution had againſt one of them, and his goods ſeiled, 
but the ſheriff had nor ſatisfied the plaintiff, nor ſold the goods : 
| and in an ation of debt againſt the other obligee, he pleaded is 
matter; and it was held, it was no plea for him, becauſe it Wat 
n+ fatisfaQtion; but it was held, that it would have been a good 

: ns. 
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plea for that defendant, againſt whom the judgment and execution y 
was obtained, if he had been fued again. Secondly, the ſheriff 2 
may ſell the goods by authority of law, without a writ of vendi- 3 ſeiſed 
tioni exponas, and after his year is expired, and he is out of his ona. fer /a- 
office. And ſo is 2 Cro. 73. The caſe of Thoroughgood in Ney 74. 2 without 
is, that if the plaintiff dies after a fier! ſacias awarded, yet the er, after 
ſheriff may leyy the money. And if the plaintiff makes no exe- rt ety 
cutors, nor adminiſtration is as yet committed, the money ſhall be 
brought into court, and there depoſited, until, Sc. And where a Plainiff dies 
feeri facias goes to the ſheriff, he cannot return, that the plaintiff CEN 
is dead, and therefore he did not execute it, 1 Cro. 459. or if he 
execute it, and levy the money, and'the plaintiff dies after that, 
and before the return of the writ, the executor or adminiſtrator 
ſhall have the benefit, and ſhall have the money, 1 Cre. 459. 
1 Sid. 29. Where the executor ſues an elegit upon a judgment 
recovered by himſelf, and before the debt is levied dies inteſtate, 
the adminiſtrator de bonts non ſhall take advantage of this execution: 
otherwiſe, if he had died before execution ſued out. The ſub- 
ſtantial part of the execution in this caſe is executed in the life-time 
of the executor, and there is nothing wanting to compleat it, but 
the formal part. For as ſoon as the ſheriff ſeiſes the goods by vir- 
tue of the writ of feri facias, he gains a ſpecial property in them, 
and may maintain. treſpaſs againſt the defendant, if he takes them 
away. 80 is 3 Cr9. 635. So he may maintain 7rover againſt a 
ſtranger, that takes them away. Wilbrabam verſ. Snowe, 2 Saund. 
. 1 Lev. 282. And in that book Kelynge holds, that the pro- 

perty is diveſted out of the owner, and veſted in the party at 
"" whoſe ſuit the writ iſſued. When the ſheriff has returned, that 
bs has levied 100 J. an action of debt lies for the adminiſtrator de 
nir non againſt the ſheriff. This is not like the caſe of Cleeve and 
Her, 1 Cro. 450, 457. 1 Jones 385. where an executor ſued out 
an &xtend? facias upon a ſtatute, and before the inquiſition taken 
died, and the adminiſtrator de bonis non ſued out a berate, and 
the execution was held to be void, becauſe by the death of the 
. Executor the writ of extend: facies abated ; for there was a farther 
Arto be done, which is not in this caſe, viz. the awarding a 
. Wberate, which is an act of the court; and till that is awarded, 

execution is not compleat. "Fg OY Wa 
7 oy juſtice ſaid nothing new, as I obſerved, but only that 
the cale in Sid. 29. was a ſtronger caſe than this. | 
„ 5s 
Poel juſtice. I am of opinion, that this feire facias does 
not lie. The queſtion is, what ſhall become of n whe- 
cher Clerk ſhall have them again? He ſuppoſes that no body has a 
Ale to them but him, becauſe he has the general N 1 
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Upon a freri 
facias the 
ſheriff may 
pay the mo- 
ney to the 
plaictift, 


— 


ſhall not determine how it would have been, if execution had not 
been in part executed. As my brother Gould obſerves, it is a good 


| plea by the defendant, that the ſheriff has taken his goods in exe- 
cution, and ſtill detains them. An execution is an intire thin 


and that ſheriff that takes the goods in execution, ſhall go — 


and ſell, though he is out of his office, and not the new ſheriff. 

And ſo is 34 Hen. 6. 35. u. 8. the reaſon of which caſe is be- 

cauſe an execution is once begun before a writ of error allowed, 

and a writ of ercor that comes after is no ſuper/edeas to the execu- 

tion. For the officer in that caſe is only to go on to compleat it; 

This caſe differs from the caſe of C/eeve and Veer, becauſe in that 
caſe there muſt be a /berate, which muſt be awarded in the court; 

and that is the reaſon of that caſe z becauſe there is ſomething fur- 

ther to be done, and therefore the death of the executor plaintiff 
abates the writ, But in this caſe a venditioni exponas is not awards 

ed by the court. But then it is objected, what ſhall become of the 
money, when here is no plaintiff in court to receive it? As to 

that, the money mult be brought here, and ſhall be kept in court, 

as money recovered in the executor's life-time, till the perſon that 

has title applies to the court for it, and upon producing to the 

court his title, viz. his letters of adminiſtation de bonis nan, the 

court will deliver him the money. 


Holt chief juſtice, The queſtion is, whether the deſendant in 
the action ſhall have a ,/cire facies againſt the ſheriff, or no? And 
I am of opinion, that the judgment ought to be affirmed. 


1. Becauſe, after ſeiſure of the goods, there is nothing to be 
done by the ſheriff, but to bring the money into court, though in- 
deed if the ſheriff pay the money to the plaintiff, that is well. 
For, the writ is, quod fieri facias de bonis, &c. et denariat illur 
habeas corum nobis, &c. ſo that when he had ſeiſed the goods, he 
has nothing to do but to bring the money into court. And the 
death of the plaintiff after the ſeiſing of the goods, does not hinder 
the ſheriff fron executing the reſidue of the writ, which is 48. 
bring the money into court. 


2. Though the ſheriff is out of his office, yet he is bound to 
ſell the goods. For when he has returned, that he has ſeiſed the 
goods, and that they remain in his hands pro deſectu emplorum, 
that is no diſcharge to the ſheriff, but only an excuſe to the court. 
But he muſt ſtil] ſell the goods even without a venditiani exponat, 
and he is compellable to do it, though he is out of his office. 


Difringas ms And for that purpole a diſtringas nuper vicecomitem lies againſt him, 


fer wic, two 
lor U. 


of which writ there are two forts: The firſt the old ſort, which 
is mentioned in the book of 34 Hen. 6. 36. u. 5. to diſtrain auper 


vice - 
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narios illos 
ato . 

— to ſell the goods 
the party ſhould have ſuch a writ. For conſider what is to be 
done on this writ, for the ſheriff muſt return iſſues againſt the 
old ſheriff upon it, and ſo in igſiitum; which would be 
to compel a man to ſell goods, that has no authority. The o 
ſort is indeed new. You have it in Raf. Intr. 164. The. brev. 
90. and is to diftrain the old ſheriff, to fell the goods, and have 
the money himſelf in court at the return of the writ, Thea 
ſince the ſheriff is compellable to fell the goods, what hinders him 
from doing it, though the plaintiff is dead. The ſheriff is an- 
ſwerable for the value of the goods after he has ſciſed them, and 
he is bound to ſell them at all events, and he is bound to the 
value he has returned them to be of, And though the goods are 
loſt or reſcued from him, he is bound, not to that value they 
may after appear, or be bound to be of, but to the value he re- 
turned them to be of; that is the value he is bound to, and an 
action of debt lies againſt him for that value. And that is the caſo 
in Saunders's Reports (2d part 343. Mildmay verſ. Smith) and by 
the ſame reaſon he is compellable to ſell them according to that 
value. 


3. The plaintiff has no farther remedy againſt the defendant, 
againſt whom he recovered his judgment, but muſt go on againſt 
the ſheriff, For the defendant having loſt his goods, may plead, 

levied by fieri facias, in bar to an action of debt or ſcire facias 
upon the judgment. And to this purpoſe is the caſe of Atinſan 
and Atkinſon, 3 CG. 390. where in a ſcire facias on a judgment 
in detinue, the defendant pleaded, that upon a diſtringas upon that 
judgment to the ſheriff, he delivered the goods to the ſheriff ; and 
| that was held to be a good plea. And the ſeiſing the goods upon 
the diſtringas is the ſame thing in that action, as levying the money 
upon a fiert facias in other caſes. And as my brothers ſay, it has 
been held to be a good plea, that the defendant's goods were ſeiſed 
upon after? facias. 


4. This caſe differs n The 
jadges held there, that the extent was void, becauſe the writ was 
abated. But why? Becauſe no right was veſted by the extent. 
For the purport of that writ is to extend and ſeiſe into the King's 
hands, that he deliver to the plaintiff; which is to be done 
upon the award of the &berate, which could not be awarded in 
that caſe, r was plaintiff, was dead; any 
; 4 P more 
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more than where an executor ſues a ſcire faciat upon a 
ment, and has a judgment, quad babeat 2 — 4 
dies, the adminiſtrator de bonis non cannot ſue execution. But 
here is no neceſſity to have any thing more done, or any act of 
the court, to enable the ſheriff to ſell: the goods; but in that caſe 
the plaintiff could not enter without a liberate. And this dif. 
ference ſeems to be intimated; though not ſo clearly, in the caſe 
cited out of 1 Sid. 29. Here the ſheriff is become teſponſible to 
the executor for the value he has returned the goods at, and be is 
chargeable to the executor in the right of the teſtator. And when 
' that' right is come to the adminiſtrator de benis non, the- ſheriff 
hall bring the money into court, and upon the + adminiſtrator de 
Bonis non coming in and ſhewing his letters of adminiſtration, he 
: hall take it out. Here is no further act to be done to impower 
3 | the' ſheriff; for though the return of the reſidue in cuſlodia pro 
Aefectu einptorum is a good excuſe, ſo as the ſheriff ſhall not be 
amerced, though he has not brought the money into court; yet 
be muſt ſell the goods in convenient time : for if a diſtringas is 
taken oüt, he muſt ſell the goods before the return of the fit, or 
r 
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8. c. Salk. JN EBT opon a bond conditioned to perſorm the award of 
RI, OE. "Fohn-"Olley, Sci of and concerning all ſuits, c. now de- 
244. ending between the ſaid Charles Breame and Theophtcus Armitt, 


Debt ona for or by teaſoh or means or on the account of any erection, edi- 
* to . fices, piles of wood, pipes, water-courſes, balconies, back-doors, 
| ward, ways and paſſages, or other a&, .matter, cauſe or thing whatſoever, 
« | 3Bal 311» by the faid parties, or either of them, in or to the detriment, da- 
i « LS mage, annoyance and impediment, or by infringing on the right 
2 Ro. Rep. of the one or the other of them reſpeQively, erected, placed, built, 
Plctid. 231, Committed, done or ſuffered in, upon or about all and every ot 
Hob. 148. any the meſſuages or tenements and wharfes, with their appur- 
; tenances, ſituate and being within the precinct. of the hoſpital of 
| / Bridewell, London, which they and each of them reſpectively claim, 
| „ hold and enjoy by, from and under the mayor, commonalty and 
citizens of the city of London, governors of the ſaid hoſpital, ot 
any of them, by virtue of any leaſe or aſſignment of leaſe, or 
- Ds other power whatſoever: and do and ſhall produce and ſhew to 
| ' © "he ſaid arbitrators, or ſuch of them as ſhall-require the fame, the 
leaſe, aſſigument of leaſe, or other power, whereby the ſaid deſen- 
dant holds his part of the premiſes, or a true copy thereof, to _ 
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peruled by the {aid arbitrators, as they ſhall think. fit, &c. The 
defendant pleads, that before the time limited by the arbitrators to 


make their award in, ſcilicet, tiel jour, ipſe produxit et oftendebat 
to the arbitrators at their requeſt di miſſinem et poteſtatem, per quam 
idem the defendant tenuit ejus partem praemiſſor um, fetlicet, mne 
evidentias ſuas, et totum titulum ſuum adinde per eos perutend, 


prout aptum putabant; and the arbitrators made no award. The 


plaintiff replies and ſets out an award, which replication, as 
far as concerns the objections taken and debated; was this: That 
the arbitrators the gth of Ocaber 1702 did make their award in 
writing de et ſuper praemiſſis in conditaone praedicta ſuperius ſpeci- 
featis, and thereby did award, that the ſcaffolds and deals of the 
ſouth part of the houſe of the plaintiff ſhould be taken down 


. 


That the fcaf - 
fold ſhould be 
taken down 
within 58 


(within 58 days, 4 datu ſcripti arbitrii, &c. and no more ſcaffalds 22 
ſhould be erected, or built, nor deals piled, between the rivet .. 


Thames, and the aforeſaid houſe of the plaintiff, within the breadth 
of the then lights of the ſaid houſe, yet the ground to be uſed for 
any goods as a wharfe by the defendants, ſo that the windows of 


the ſouth part of the ſaid. houſe of the plaintiff ſhould not be 


darkened or obſtructed : and the - arbitrators did further award, 
that the balcony: of the ſouth part of the houſe of the plaintiff 
ſhould be taken down, if the defendant ſhould defire. it, within 
three months next after the execution of 'the aforeſaid award : and 
the arbitrators did further award, that the drain and water-pi 

which tune venerunt ſubter wharfam praedictam of the defendant 
ad auliralem partem praedictae domus praedicti the plaintiff, ſhould 


remain as the ſame then were, and that the defendant /rcentram 


daret ad tempus conveniens pro emendatiane et reparatione inde ſi oc- 
caſio foret : and farther, that the wall of the we fide of the 
plaintiff's houſe is a party-wall, and that if the defendant ſhould. 
at any time hereafter build againſt it, he ſhould pay ſo much of 
the charges, and half the charges of a party-gutter ; and that the 
water ſhould be brought down from thence ſuper dictam wharfam 
ſraedicti the defendant, Sc. And although the plaintiff. has al- 
ways kept and performed all things in the ſaid award, which were 
of his part, to be kept and performed, and proteſtando that the de- 
ſendant has not done ſo on his part: the plaintiff in facto dicit, 
that the ſcaffolds on the fſoutb 'part of the houſe of the plaintiff in 
the writing of award aforeſaid mentioned at any time within 58 
ys 4 datu ſeripti arbitrii praedicti were not taken down ſecun- 
dum formam-et effefum. arbitrii praedicti, but the deſendant the 
lame ſcaffolds; on the ſouth- part of the houſe of the plaintiff in 
writing of award aforeſaid mentioned @ datu ſcripti arbitrii 
praedifti by the ſpace of 58 days et ultra ibidem continuavit, et 
we": continuare permiſit, contra formam et  effeftum arbitrii 
Naedici, er loc, Gc. To this the defendant demurted. And ys 
e | | P inti 
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plaintiff joined in demurrer. This caſe was argued by Mr, Mow 


tague and Mr. Raymond for the defendant ; and by Mr. Broderick 
Uncertain, and Mr. Eyre for the plaintiff. And the exceptions inſiſted on 


were, that the award was uncertain, both as to the time when it 
ſhould be performed, the ſcaffolds by the award being to be pulled 
down within 58 days from the date of the award, and it does not 
appear any where in the plaintiff's replication, that the award had 
No date, any date, neither indeed had it any: and alſo the award does not 


Brownl. zo, appoint who ſhall take the ſcaffolds down. And this is as uncer- 


8 "ou tain as Salmon's caſe, 5 Co. 77.b. 3 Co. 432. Moor 3 50. where 
3 Bulft. 312. the award was naught, for not appointing in what ſum the per- 
Dier 307. ſon ſhould be bound. And yet Mr. Raymond ſaid, a covenant or 
Eo oy 453. Promiſe to enter into a bond, that the obligee ſhall enjoy certain 
land (which was to have been the condition in Salmon's caſe) or 
for payment of money to the obligee, without mentioning in 
3 Cro. 116, What ſdm the bond ſhall be, is good; and it ſhall be underſtood 
according to common intendment ; and in the one caſe ſhall be 
to the value of the land, and in the other double the money te be 
paid. But it is otherwiſe in cafes of awards, which maſt be final, 
and where no averment or intendment can be admitted to ſupply 
the defect of certainty, and make it good, as may be done in thoſe 
other caſes: and this is the ſtanding difference, And ſo is 5 G. 
78. 4. Salmon's caſe, And awards have been held to be naught for 
the like uncertainties, as the caſe of Maſſey and Awbrey, 1 Roll, 
Abr. 264. Styles 365. where in an award between landlord and 
tenant, } arbitrators awarded among other things, that the te- 
nant ſhould pay the landlord the arrears of rent fince the land- 


tord's purchaſe, and becauſe it was uncertain what that was, and 


the tenant could not come to the knowledge of it, but at the. 


curteſy of the landlord or the vendor, the award was held to be 
naught. So the caſe in 2 Cro. 314. an award that A. ſhall give. 


ſecurity to B. for payment pf 16/7. at two days, was held to be 


void for the uncertainty what ſecurity it ſhould be, whether by 
bond or otherwiſe. And though it is true, that an award may 
be good in part, and void in part, yet the breach being affignedin 
the non-performance of this part of the award, if this be void 
he can never have his judgment. Another objection was, that 
the arbitrators had made their award of a matter that was not ſub» 


Does not ap- Mitted to them, and ſo had exeeded their _— . For it did 


pear, that the not appear that the plaintiff's houſe, Cc. were within the pre- 
ichen e CinE of the hoſpital of Bridewell, London ; and though the award 
ſubmiſlion, Was pleaded to be made de et ſuper praemiſis, yet that would uet 
help it. And to this purpoſe the caſe in Dyer 242. was cited: 

where a ſubmiſſion to an award was for and concerning the right, 

Sc. of a certain parcel of land containing by eſtimation-200 bc 

(rcatae Helftorne linge, &c. the arbitrators awarded, that —_ 
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waſte lands of the vill of Helſtorne, the defendant ſhould have the 

brakes there growing during his life, &c. and in the replication, 

ſetting out the award, there was an averment, that the parcel of 

land, where the brakes grew, is the ſaid parcel of land called 

 Felterne Linge, for the right, Fc. of which the parties ſubmitted 

to the award; and the award was held to be naught, for this 

among other realons, becauſe it was not of the matter in ſub- 

miſſion, nor of any generality that comprehended it; but of an- 

other matter. And the averment of the party cannot expound the 

intent of the arbitrators, Another objection was, that the award Not mutual. 
was net mutual, for that every thing, that was awarded to be 

done, was for the benetit of the plaintiff, and there was nothing 

2warded to be done for the defendant. There was another ob- 

jection by Mr. Meuntague, that the award was uncertain, becauſe 

it did not appear, dow many deals there were, nor Whoſe they * 
wete; and that the arbitrators had exceeded their authority, by Authority ex- 
awarding, that no more ſcaffolds ſhould be ereRted, nor deals piled, cceded. 
between the river Thames and the houſe of the plaintiff, Ec. for 
the future; ic being only paſt differences upon occaſion of nuſances 
by paſt erections, which were ſubmitted to them; and that what 
was awarded for the defendant's benefit, vig. that the plaintiff's 
balcony ſhould be taken down, was not awarded poſitively, but 
conditionally, if the defendant think fit. And in another part of Conditionally 
the award, where it was awarded, that the defendant permitteret awarded. 

et toleraret the plaintiff habere liberam viam five tranſitum, Anglice 

a paſſage, ad et ab a ſtable and hay-loft, Sc. it was uncertain ; be- 

caſe it was not ſaid, what ſort of a way, whether with carts and 

carriages, or on foot, To theſe objeQions it was anſwered, that 

it the award had no date, then the words within 58 days à datu 

muſt be from the delivery, and fo the time will be certain enough. 

For there is an averment in the replication, that the award was 

delivered, one part to each of the parties, on the gth of Ocleber q Co. 1. b. 
1702, Beſides, . the award is pleaded to have been made the ſame Claitos's caſe; 
day, and that muſt be taken to be the date, and that it bore date 

that day. As to the uncertainty of the perſon, who is to take 

them down, that is not a. ſufficient uncertainty to vitiate the aw-1d. 

And as for thoſe caſes. cited by Mr. Raymond, they are uncertain- 

tics in the thing that is to be done; this is an uncertainty only of 

the perſon that is to do the thing, and not of the matter to be 

done as thoſe. But if the uncertainty would vitiate the award, 

ere is no uncertainty ; for taking the whole award into conſidera- 

uon, it appears plaialy, that it was the defendant Breame's ground. 

And that appears fit from that clauſe of the award, whereby it 

8 awarded, that the defendant ſhall uſe the ground between the 
Thames and the ſouth fide of the plaintiff's. houſe, as a wharfe : 
kcondly, by that clauſe about the drain and water-pipe, wherein it 
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is expreſly ſaid, that the wharfe of the ſouth fide of the plaintiff's 


houſe is the defendant's wharfe; and the wharfe being the defen- 
dant's, he muſt be taken to be the perſon who did the nuſance 
by erecting the ſcaffolds and piling up the deals upon the wharfe, 
And then the caſe is no more than if a debtor, of a creditor 
ſhould ſubmit to an award, and the arbitrators ſhould award, that 
the debt ſhould be releaſed, or that it ſhould be paid, that would 
be an expreſs award that the creditor ſhould releaſe in the one caſe, 
and the debtor pay in the other. So here the defendant appearing - 


to be the perſon that had done the nuſance, the award, that it 


De et ſuper 
praemiſiic. 


Leaſe ought 


ſhall be taken down, is an expreſs award, that he ſhall take it 
down. Alſo no body elſe can do it, becauſe by coming on the 
defendant's ground the plaintiff would be a treſpaſſer. As to the 
objection, that it does not appear, that the houſe is within the 
precincts of Br:idewwell hoſpital, the averment that the award was 


made de et ſuper praemiſſis, will help that. As to the caſe in Dyer, 


that was a plain variance appearing upon the face of the award; 
but otherwiſe, if there be nothing appearing upon the award itſelf, 
which ſhews it to be a matter out of the ſubmiffion, the court 


will take the award to be of the matters in difference. Baſpole's 


caſe, 8 Co. 97. Heb. 191. 2 Saund. 184. 2 Ventr. 242. As to 
that objection, that nothing is awarded for the defendant, there 
is that, that he ſhall uſe the ground as a wharfe, and that the 
balcony ſhall be taken down, if he pleaſes. And the addition of 
it, if the defendant pleaſes, makes no difference, becauſe that is 
no more than the law ſays; as if an award were to pay money, if 
the other pleaſed to receive it, that would be well. Then an ex- 
ception was taken to the plea, that the defendant pleaded generally, 
that he produxit, &c. to the arbitrators, &c. dimiſſianem et poteſia- 
tem per quas idem the defendant tenuit ejus partem praemſorum, 
ſcilicet omnes evidentias ſuas et totum titulum ſuum adinde, &c. 
whereas he ſhould have ſet out the leaſe particularly and certainly, 


to be ſhewed that the court might have adjudged, whether it were a good leaſe 


ſpecifically in 


pleading, 


Or no. 


It was replied on the part of the defendant, that there could be 
no difference between an uncertainty in the thing to be done, 
which was admitted by the counſel for the plaintiff to be naught, 
and an uncertainty in the perſon, who was to do the thing; for 
the thing could not do itſelf. And that the wharfe did not appear 
to be the ſame wharfe, but might be another: and as to the fault 
in the plea, that was now out of the cafe, by the plaintiff's te- 
plying and aſſigning an inſufficient breach. And it was compared 
to Turner's caſe, 8 Co. 133. 6. if the defendant pleads an ja ſuff- 
cient bar, yet if by the plaintiff's replication it appears, that he 
has no cauſe of action, the plaintiff ſhall never have judgment; 5 

I | 
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in debt upon-a bond to perform covenants, the defendant pleads an 
ill bar, and the plaintiff replies, and aſſigus a breach, which of his 
own ſhewing appears to be no breach, the defendant ſhall have 
judgment. So here the plaintiff having aſſigned his breach in a part 
of the award which is void, he ſhall never have judgment, though 
the plea were admitted to be inſufficient, becauſe he has no cauſe of 
action. | 


As to the main objection, which was that it was not awarded, 
who ſhould remove the deals and ſcaffolds, the three juſtices were 
againſt the chief juſtice, The chief juſtice was of opinion, Firſt, 
That it did not appear, that the wharfe was the defendant's ground; 
all that appeared was, that the defendant was to uſe the ground as 
a wharfe, which did by no means imply, that he was to have the 
ground, being but a liberty, but rather the contrary. And beſides, 
if it had appeared, that would not have been ſufficient, becauſe it 
ought to have been averred in the replication, and which was the 
ſecond reaſon the chief juſtice gave, becauſe it did not follow, 
though it were the defendant's ground, yet that he was bound to 
remove the deals, unleſs he had been awarded to do it. For the 


deals lying there being a nuſance to the plaintiff, he might lawfully 
remove them. 


—_— — 2 el. —-— - — \ 
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Poveil juſtice held, that as a plea in bar ſhould be taken to a An award 
common intent, ſo 4 fortiori ſhould an award, and that one part $999 10 a 
of an award might explain another. That it appeared here plainly g . 
upon this award, that here were ſeveral nuſances done by one 
neighbour upon his ground to the prejudice of another ; and that 
theſe differences were ſubmitted by them to arbitrators, to be de- 
termined in an amicable way, And therefore when the arbitrators 
come to award, that the nuſance ſhall be removed, it muſt be un- 
derſtood, that it ſhall be done by him that is owner of the ground, 
and did the nuſance ; for though any perſon, or the plaintiff, might 
remove the nuſance, yet that ſhall never be intended to be the de- 
ſiga of the arbitrators, who intended to make an amicable end of 
this difference. And he reſembled this to the caſe of ꝙ Edw. 4. 3. b. 
where the condition of an obligation was, that the great bell of 
Milden- ball ſhould be carried to the houſe of the obligee in N. at 
the coſts of the men of M. and there weighed and melted down, in 
the preſence of the men of M. and the obligee ſhould make of it a 
tenor, Sc. though it was not ſaid who ſhould weigh the bell, yer 
it was adjudged that the braſier, who was the obligee, ſhould do it, 
becauſe it belonged to his occupation to do it. So here the owner 
of the land is the propereſt perſon to remove the ſcaffolding, Be- 
ſides, if a man were bound in a bond, conditioned that ſuch ſcaf- 
folding in his ground to the nuſance of the obligee's houſe ſhould 
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be taken down by ſuch a day; the obligor would be bound to take 
it down. So here in the ſame manner, the condition of the bond 
being for performance of an award, and the award being that the 
ſcaffolding ſhall be taken down, the award is parcel of the condi- 
tion of the bond, and will have the ſame effect as if it had been 
inſerted in the condition. The other juſtices were of the ſame opi- 
nion, that it did appear, that the wharfe was the defendant's, and 
therefore he ought to take down the ſcaffolds, &c, 


Date: fignifics As to the exception of the uncertainty of the time when the 
dclivery, ſcaffolds were to be taken down, the court held, that that was cer. 
| tain enough ; for if the award had no date, the time muſt be com- 
puted from the delivery, and that was one ſenſe of datus: the 
heid alſo, that the award was mutual, and that the defendant's plea 
was well enough; for he was only to produce ſuch a leaſe as he 
had. They held alſo, that the number of deals was not material; 
and that the awarding, that no more deals ſhould be erected for the 
time to come, would do no harm, for it did not bind the inhe- 
ritance, but was void as to that. And if any of the other exceptions 
were material, yet an award might be good in part and void in part, 
and the breach being afſigned in a part of the award which was 
good, the plaintiff ought to have judgment. And judgment was 
given for him by three judges againit the chief juſtice, Afterwards 
error was brought on the judgment in the Exchequer Chamber, 
but before argument the parties agreed, 


Queen wer/. Sir Jacob Banks. 


ag elk. HE defendant was indicted before the juſtices of peace in 
g 85 * their ſeſſions, for aſſaulting Colepepper cum baculo in the Queen's 


751 palace prope regiam Per ſonam, eaden: domina regina exiſlente in con- 
An indig ment ciſio circa ardua regni. This indictment was removed into the 


found at the King's Bench by certiorari by the proſecutor, and the defendant 


1 c 
ee. by 10 pleaded the laſt day of the laſt term, and carried the record down 


proſecutor in- to trial, and at the aſſizes the proſecutor would not proceed, and 


to the Kings the defcndant was acquitted for want of proſecution, And now 
Bench by cer= , . | , 
vierari; the this term the proſecutor moved the court for a new trial, becauſe 


deſendant no vi privs With a proviſo can be where the Queen is ſole party, 


pre 1 Keb. 19 5. That a trial cannot be by proviſo againſt the King. 


ty term, and And though a cauſe where the King is party may be carried down 
carried down to trial by either party by conſent, as is 1 Keb. 195. yet without 


le, . b . 
ee kb of ſuch conſent, it cannot be carried down till after a default made by 


proſecution the King, and not then neither without leave of the court, or ths 
wa yo. 2 15 conſent of Mr, Attorney, and ſo is 1 Keb. 525. Of the other fide 


New «1a 


granted, it Was urge, for the defendant, that the courſe of the court was, " 
caſe 
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caſe the defendant removed the indictment by certiorari, he was 
bound to carry it down to trial at the next aſſizes. If the profecu- 
tor removed, the defendant might carry it down to trial at the next 
aſzes at his election; that he was not bound by recognizance to do 
it, as in caſe where he removed the indictment himſelf, but yet he 
had his election to do it; and that the reaſon of this was, becauſe 
his not proceeding below was in nature of a default, and ſo with- 
in the ſame reaſon, as where a proſecutor ſlips an aſſizes: that an in- 
dictment being found upon the oaths of the county, was a hea 

charge upon a man, and therefore the law indulged the defendant, 
that he might have a ſpeedy trial, to acquit himſelf of it. That this 
could be no inconvenience to the Queen, becauſe the defendant 
could not have a ni prius and a tales without Mr, Attorney's con- 
ſent, who would not grant it unleſs he were ready; and that in 
caſe it were to be tried at the bar, there would be time to apply 
to the court for the Queen to put off the trial, in caſe ſhe were 
not ready. It was faid, they had ſearched for precedents, and that 
there could not be any ancient ones, becauſe before the late ſta- 
tute it never appeared who brought the certiorari; but fince that 
ſtatute they had ſome (as I think four or five) where the defendant 
had carried it down to trial the firſt aſſizes, and no exception had 
been taken, That all the practiſers agreed that to have been the 


practice, and that upon their having been ſo informed by them they 
had carried the cauſe down to trial. 


As to the precedents it was ſaid for the proſecutor, that they were 
late, and all ſince the late act of parliament, and that it might have 


been by conſent, and that they differ from this caſe, becauſe the 
defendants pleaded early in the term. 


This cauſe was ſtirred three times, and much laboured of both 
ſides, and at laſt all the court agreed, that there ſhould be a new 
trial, becauſe there was no reaſon, why the Queen ſhould be more 
haſtened in her proſecutions than every private plaintiff. And as to 2 Sun. 
the precedents, they paſſed /ub ſilentio, and therefore were of no Ae fen 
weight. And they made a rule for the ſettling this matter for the moved by the 
future, that the defendant ſhould not carry down the cauſe to trial U N 
in ſuch a caſe as this, without the leave of the court upon motion it down to 


in court; and that they to be ſure would never grant leave, till af- _ py 
ter a default by the Queen. — by mo · 
tion. 

There were many things ſaid in the argument of this caſe by the a wial by 
chief juſtice, and Powe/ ; as that a trial by proviſo could not be 7rovif = 
againſt the Queen, and Powell gave the reaſon, becauſe a proviſo = 
unplics a laches, which cannot be in the Queen; and the chief ju- 
ſlice ſaid, that it was not a trial by proviſo no more than. a trial 


4R brought 
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brought on by the defendant in a replevin, quare impedit, attach-' 

ment ſur prohibition, where both parties have a liberty of carrying 

The courſe of the cauſe down to trial. The chief juſtice ſaid alſo, that if an in. 

the King's dictment be found in the King's Bench, the defendant by the 
Bench of car- . > ; 

rying ingia- Courſe of the court is bound in a recognizance to carry the cauſe 

ments to trial down to trial. And ſo if an indictment be found in the country, 

23 1 and the defendant pleads, and tries it there, they bind him by re- 

il. cognizance to bring it on to trial at his own Charges. But where 

| an indictment is removed by certiorari by the proſecutor, the de- 

fendant is /ine die, and need not come in till proceſs goes out againſt 

him (though he may come in if he will) and he is not bound by 

recognizance to carry the cauſe down to trial. And it was all one 

before the ſtatute, where an indictment was removed by certiorari 

by the defendant out of a foreign county; for the defendant was ine 

die, and the common courſe was to outlaw him if he did not come 

in: but that was found inconvenient, and therefore the act was 

made. But before the act, in London and Middleſex in caſes of in- 

dictments found there, if the defendant brought a certiorari, hge 

was bound in a recognizance to carry it down to trial the next 

term, or the ſitting after the term; and the ſame rule was made 

after the revolution, and before the act, in relation to a certiorari 

granted into foreign counties. And therefore the difference be- 

tween a certiorari by the defendant and the proſecutor (which is 

given as a reaſon why there can be no ancient precedents) is of no 

weight, becauſe it was all one which party brought the certiorari, 

becauſe the defendant was not bound to carry it down. And as to 

the default, that is not ſo, for indictments cannot be found any 

where but in the county; and therefore probably this indictment 

might be found on purpoſe to be removed. As to the precedents 

they all paſſed /u6 /ilentzo, and are all of late date, ſince Hi. 9 Will. z. 

Powell ſeemed to think at firſt, that Mr. Attorney's granting a nf 

_ prius, was a conſent to the trial, and that that would make it good, 

But the chief juſtice and he agreed, that it was only a conſent to 

the manner of the trial. And Mr. Attorney declared to the ſame 

effect in court. 


After this rule made in his favour, the proſecutor moved for a 
trial at bar, becauſe the fact was done in the Queen's palace, whilſt 
her majeſty was in council; and that was oppoſed, becauſe the 
Queen had given no direction for the proſecution, but the proſecu- 
tor carricd it on merely on his own account. And when upon his 
petition her Majeſty had referred the matter to the board of Green 
Clotb, the proſecutor had declined procuring their report, and had 
proceeded in this manner. And after this matter had been twice 
moved, and Mr. Attorney being preſent in court and declared that 
he had no directions to proſecute, the matter was compromiſed by 
3 conſent, 


* 


. 
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conſent, that the trial ſhould be at the aſſizes, but that the high - 
ſheriff ſhould return forty-eight jurors in the preſence of the pro- 
ſecutor and the defendant, and they to ſtrike out twelve a-picce, 
gc. The laſt day of Trin. term the proſecutor moved the court to 
ſet aſide the rule, pretending he did not hear the judges ; but Holt 
chief juſtice reprehended him for the fingularity of his proceedings 
(which were very reprehenſible) and told him he would not ſet aſide 
the rule. Then he ſaid, that he muſt have a trial at bar. But the 
chief juſtice ſaid, there was no reaſon for it, it appearing to them 
to be a private proſecution. And at length the firſt rule ſtood. 


Note, At the aſſizes the defendant was acquitted, as were alſo 
Mr. Knatchbull and Mr. Scott, upon an indictment preferred againſt 
them by the ſame proſecutor for another branch of this ou 
the proſecutor being as it ſeems ſo unfortunate, as by his indiſcreet 
warmth and violence of temper to have loſt the good opinion of, if 
not all credit with, the ſober part of mankind. 


Buckmyr verſ. Darnall. 


N action upon the caſe wherein the plaintiff declared, that the g, C. 6 Mod. 
defendant, in conſideration the plaintiff at his requeſt lacaret 248. 
et deliberaret cuidem Foſepho Engliſh a gelding of the plaintiff's ad wm 44 
equitandum et itinerandum uſque ad Reading in comitatu Berks, af= 2 Saund, $6. 
ſumpſit et promifit the plaintiff, guad the ſaid Fo/eph and Charles the Fane 13. 
ſaid gelding to the plaintiff rede/iberarent, &c. Upon non aſſump- : 1. 44 
it pleaded this cauſe came to trial before Holt chief juſtice, at Ve- I Vent. 43. 


minſler-hall ; and the counſel for the defendant inſiſting, that the wien 305. 
plaintiff ought to produce a note in writing of this promiſe within Promila . 


the ſtatute of frauds, and the chief juſtice doubting of it; a caſe in 20 Car. 2. 
was made of it, and ordered to be moved into a court, to have the 88 
opinion of the other judges. And now it was argued this term by gied. te. of 
ſerjeant Darnall for the defendant, and by Mr. Raymond for the other, 
plaintiff, And it was inſiſted for the defendant, that this caſe 

was within the ſtatute of frauds, for it was a promiſe to anſwer for 

the default and miſcarriage of the perſon the horſe was lent to. 

The very letting out and delivery of the horſe to Englih implies a 

contract by Engliſb to re-deliver him, and he is bound by law ſo to 

do, and conſequenly the defendant is to anſwer for the default of 

another, In a caſe 2 Will. and Mar. your lordſhip ſettled this rule, where an gc- 
that where an action will lie againſt the party himſelf, there an un- tion will lie a- 
dertaking by J. S. is within + ſtatute; and where no action will 1 
againſt the party himſelf, there it is otherwiſe. And therefore underaking 


| by 7.$. 
his performance is within the ſtatute ; but where no action lies agaioſt him it is otherwiſe, 


1 agree 
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I agree this caſe, that if a man ſhould ſay to another, do you build 
a houſe for J. S. and I will pay you; that caſe is not within the 
ſtatute, becaue there J. S. is not liable. But this caſe is not more 
than this, if a man ſhould ſay, do you let J. S. have goods, and 
if he does not pay you I will, and this is within the ſtatute becauſe. 
an action will lie againſt F. S. for the money for the goods. Or 
if a man ſhould ſay, take J. S. into your ſervice, and if he does 
not ſerve you faithfully, or if he wrongs you, I will be reſponſable, 
that is alſo within the ſtatute. Es 


um am. | 


To this it was anſwered for the plaintiff, that here the credit was 
wholly given to the defendant ; that that rule of the ſerjeant's muſt 
be underſtood, where an action does not lie againſt the party him- 
ſelf on the contract, and not where an action does or does not lie 
againſt him upon collateral reſpects. And therefore in this caſe for 
an actual converſion, or for refuſing to re- deliver the horſe, Engl; 
may be charged in rrover or detinue; yet he being not chargeable. 
upon the contract, the caſe is not within the ſtatute. This con- 
tract cannot be ſaid properly to be a promiſe to anſwer for the 


default or miſcarriage of another, unleſs Engliſb were liable by 
the firſt contract. 


Upon. the firſt motion and arguing this caſe, the three judges 
againſt Powys ſeemed to be of opinion, that this caſe was not within 
the ſtatute, becauſe. Engliſh was not liable upon the contract; but 
if any action could be maintained againſt him, it muſt be for a ſub- 
ſequent wrong in detaining the horſe, or actually converting it to 
his own uſe. And Powell juſtice ſaid, that that rule, of what 
things ſhall; be within the ſtatute, is not confined to thoſe caſes 
only, where there is no, remedy at all againſt the other, but where 
there is not any remedy againſt him on the ſame contract, This 
cCaſe is juſt like the caſe where a man ſays, ** ſend goods to ſuch 
* a one, and I will pay you;” that is not within the ſtatute, for 
the ſeller does not truſt the perſon he ſends the goods to. So here, 
the ſtable-keeper only truſted the defendant, and an action on the 
contract will not lie againſt Exgliſb, but for a tort ſubſequent he 
may be charged in detinue, or rover and converſion, which is a 
collateral aCtion, Wy 


Powys juſtice ſaid, that there was a truſt to Engl;/h, for the 
very lending of the horſe neceſſarily implies a truſt to the perſon 
he is lent to, and conſequently the defendant in this caſe is to an- 
{wer for the default of another, and is within the ſtatute. 


Powell juſtice agreed, that if a man ſhould. ſay, lend J. S. a 
horſe, and I will undertake he ſhall pay the hire of it; or ſend 
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J. S. goods, and I will undertake he hall pay you; that thoſe 
caſes would be within the ſtatute : and agreed with Pozvys, that if 
any truſt were given ta Exgliſb, then the caſe would be within the 
ſtatute. But he and the chief juſtice and Gould held, that here 
was no credit given to Engliſß; and the chief juſtice agreed with 
him, that if there had, this promiſe would have been but an addi- 
tional ſecurity, and within the ſtatute. And the chief juſtice ſaid, 
that if a man ſhould ſay, let FJ. S. ride your horſe to Reading, 
« and I will pay you 0 hire,” that is not within the ſtatute, no _ 
more than if a man ſhould ſay, deliver cloth to J. S. and I will 
4 pay you.” He ſaid alfo, that a bailee of an horſe for hire is not 
bound to re-deliver him at all events, but if he be robbed of him 
without fraud in him, he is excuſed. And ſo it was ruled in the 
caſe of Ceggs verſ. Bernard. & 17 c 

The laſt day of the term the chief Pola delivered the opinion 
of the court. He ſaid, that the queſtion had been propoſed at a 
meeting of judges, and that there had been great variety of opi- 
nions between them, becauſe the horſe was lent wholly upon the 
credit of the defendant ; but that the judges of this court were all 
of opinion, that the caſe. was within the ſtatute, The objection 
that was made was, that if Engliſb did not re-deliver the horſe, he 
was not chargeable in an action upon the promiſe, but in frover or 
detinue, which are founded upon the fort, and are for a matter 
ſubſequent to the agreement. But I anſwered, that Eng/iſh may 
be charged on the bailment in detinue on the original delivery, and 
a detinue is the adequate remedy, and upon the delivery Engliſb is 
liable in detinue, and conſequently this promiſe by the defendant is 
collateral, and is within the reaſon, and the very words of the 
ſtatute ; and is as much ſo, as if, where a man was indebted, J. S. 
in conſideration that the debtee would forbear the man, ſhoul 
promiſe to pay him the debt, ſuck a promiſe is void, unleſs it b 
m writing. Suppoſe, a man comes with another to a ſhop to buy, 
and the ſhopkeeper ſhould ſay, ** I will not {ell him the goods, 

« unleſs you will undertake he ſhall pay me for them,” duch a 
promile is within the ſtatute : otherwiſe, if a man had been the 
perſon to pay for the goods originally. So here, detinue lies againſt _ 
Engliſh the principal ; and the plaintiff having this remedy againſt 
Engliſh the principal, cannot have an action againſt the defendant 
the un er, unleſs there had been a note in writing, 
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If 4. being a H E defendant being in cuſtody at the ſuit of a man, to whom 
poor priſoner | of © 1 2 1 

ee he was indebted under 100 J. was diſcharged upon the a 


by the juſtices Of 2 & 3 Ann. c. 16, and after he was. ſo diſcharged was arreſted 
at the ſuit of at the plaintiff's ſuit, to whom he was indebted before. the eighth 
perſoos fortels of November in above 100/. And the queſtion was, whether he 
according to ſhould be diſcharged upon common bail? And the queſtion aroſe 
3 7 = upon this proviſo in the act of parliament: provided, Sc. that no 
diſcharge bim perſon, &c. by virtue of this act ſhall be diſcharged out of priſon, 


2er. who ſhall ſtand charged and indebted in more than the ſum of 100%. 
ors TOr Aa- 


to any one perſon, principal money and damages. All the judoes 

8 1 England had a SIE to e Rs of this act of 0 bury 
ral ſubſequent and it was, reſolved by them all, that the defendant was not within 
ee for'*” the act to be diſcharged upon common bail. The chief juſtice id, 
vent debtors, that it might ſeem a doubtful queſtion on theſe words of the act, 
« that if any perſon, &c. diſcharged by virtue of this act, ſhall, G. 

after his &c, diſcharge, &c. be again arreſted or detained for 
„ any debt or debts, action, &c, upon the caſe, duty, ſum or 
ſums of money whatſoever, contracted or due before the ſaid 
« eighth of November, that then upon doing ſo and ſo they ſhall 
« again be diſcharged, &c. by any two or more of the ſaid juſtices 
« of the peace, &c. upon filing common bail; but then the pro- 
viſo muſt be conſidered : that fays, no perſon by virtue of this act 

| «+ ſhall be diſcharged out of priſon, &c.” but common bail is a diſ- 
charge by virtue of that act, and therefore the defendant cannot be 
diſcharged upon common bail, for that is one diſcharge by the ju- 

| ſtices. And it is a reaſonable conſtruction, to apply the word diſ- 
charged in the act to the ſecond diſcharge as well as the firſt. And 
he reaſon of the thing makes for this conſtruction, for the intent 
of the act was, that no body ſhould have the benefit of the act 
originally, that was in cuſtody for above 100/. And the ſame 
reaſon holds when you come to.a ſecond diſcharge, for that is a 
diſcharge by virtue of the act; and the proviſo is, that nobody ſhall 


be diſcharged by hat act, that owes above 100 J. And this is the 
moſt reaſonable conſtruction of the act. | 


cc 


Judges of de There was another queſtion ſtirred in this and ſeveral other caſes 

* King's age this term, upon the words of the clauſe for diſcharging, that 155 

3 points it to be done by two or more of the ſaid juſtices of the 

commoa bail. peace; whether the court of King's bench, and the other ſuperior 

| courts, could diſcharge the priſoners upon common bail ; or whe- 
ther they muſt reſort to the juſtices of the peace? And it was 


the ſame time reſolved, that where the priſoners were intituled to 


—— 
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be diſcharged on common bail, the courts of Vſminſter could 
diſcharge them, and they were under no neceſſity of applying to 
juſtices of peace. 


The judges took notice, that it was an obſcure act of parliament. 
They faid, that the faireſt conſtruction was, that the diſcharge 
ſhould be good againſt all perfons, to whom the priſoner was in- 
debted under the ſum of 100 J. and void to all above. For it 
would be a ridiculous conſtruction, to make the diſcharge in the. 

rincipal caſe good againſt all. For it is ridiculous, that if a man 
is in priſon charged with above 100 J. he ſhall be kept in priſon; 
and yet if his creditor happen not to have arreſted him, he ſhall be 
diſcharged againſt him, though he owes him above 100/. And of- 
the other fide, to make the diſcharge totally void, would be very 
inconvenient ; for that would make the juſtices liable to an eſcape, 
if they happen to diſcharge a man, who owes any body above 100 /. 
and yet it is impoſſible for them to come by the notice of it, be- 
cauſe the creditors are not directed to be ſummoned. And Powell 
juſtice ſaid, that the word [and] muſt be conſtrued [or]; and fo 
the proviſo will be, charged or indebted. b 


Tenant ver. Goldwin. 


; 8. C. Salk, 
| Vol. 3. 485. 21, 360, * 
1 8. C. 6 Mod. 
A N action upon the caſe, wherein the plaintiff declared, quod zugl. 
cum the plaintiff 1 Ofeb. primo, et abinde ſemper h.1cuſque, 11 Mod. 
palſelianatus fuit, et adbuc poſſeſſionatus exiſtit, de uno meſuagio ja- That = 
cente et exiſtente in Fiſhſireet, in parochia ſanctae Annae, infra li- — 1 
bertatem Weſtmonaftertt et commitatum Middleſexiae, pro quodam ter- houſe, in 
mino nondum finito, ac in cellario ſuo parcella meſuagu 4 praedicti 5 1 e 
reponere et conſervare ſolebat carbonum et illupulatae cer viſiae copias be uſed to lay 
pro uſu familiae ſuae, necnon ad vendendum et , merchandizandum con, which 
diverſis perſonts, quae de ipſo commoditates pracdiclas emere ſolebant 1 
in meſuagio ſuo praedicto, ad iplius the plaintiff's non modicum pro daa''s bouſe. 
et utilitatem : quod quidem cellurium contigue adjacet, et per can part: 
totum tempus praediflum contigue adjacebat, meſuagio pradicto of fircce of the 
the defendant in parocbia praedifa, et de forica parcella praedicti defend oc 
meſuagit praedifti the defendant ſcparari et vallari ſolebat per murum —— a 6h 
craſſum et compactum, qui ad dictum meſuagium pracfati the de- the detendant 
fendant pertinet, et 2 praefatum the defendant per tatum tempus dad ie repair: 
ſraedidum jure debuit reparari : praedictum tamen the defendant — — 
praemuſſorum non ignarus, ſed macbinant et fraudulenter intendens e wall to be 
ipſum the plaintiff in bac parte minus rite gravare, et ipſum, the It of repair, 
plaintiff 4 uſu ef commoditate cellarii meſuagii ſui pracdicti tetaliter zun u me 
deprivare, et de proficuos tommercii ſui praediehi impedire, eadem forica xe 
1 Ofteb., primo, et ab inde bucuſque, murum praediTum, licet ſaepius *- 2 
requifitus Cc. | 


ms 
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requiſitus eundem reparare, ſcilicet per ipſum the plaintiff enden 
1 OFober primo in parechia praedicta, tam negligenter cuſſodiuit et 
reparavit, quod ob defectum debitae curae et reparationis euſdem 
muri foeditates et ſordida foricae praeaiiae de eadem forica per 
decaſum et fractionem muri praedicti in cellarium praediflum gas- 
dem the plaintiff fluebant, et cellarium praedictum inundabant, [ci- 
licet in parochia praedidta per totum tempus praedifum, prr quod 
ipſe idem the plaintiff uſum cellarii ſui et proficuum commercit ſui 
praedicti per totum tempus praedictum perdidit et amiſit : unde idem 
the plaintiff dicit, quod deterioratus eft, et damnum babet ad walen. 
tiam 100 |, et inde producit, Sc. The defendant let judgment go 
by default, and a writ. of inquiry of damages was awarded, and 
damages aſſeſſed to 6 /. | 75 55 | 


Mr. Salkeld. The objection that has been made in arreſt of 
judgment is, that here the defendant being terretenant, and this 


declaration being to put a charge upon him, the plaintiff ought to 


ſhew a title to charge him, and this general way of declaring with 
a ſeparari ſelebat, and a jure debuit reparari, is ill. In anſwer to 
this I ſhall firſt ſhew, that there have been caſes, where the plain- 
tiff has by his declaration put a charge upon the terretenant in as 
general manner as this, without ſhewing any title : ſecondly, that 
we have no need to carry the matter ſo far, but are within the 


ſtated rule, that where the charge is within common right, there 


need be no title ſhewn : and thirdly, that this is a treſpaſs to 
the plaintiff, As to the firſt, he cited the caſe of Sands and Trefufe, 
1 Cro: 575. where the plaintiff declares, that he was ſeiſed in fee 
of a mill, and had a water-courfe running in the defendant's land 
to the ſaid mill, and that the defendant had ſtopped it. And this 
was held well upon demurrer without ſhewing any title to the 
water-courſe, And q Lev. 266. where the plaintiff declares, that 


he was for four years laſt paſt ſeiſed in fee of a parcel of land ad- 
joining to the meadow of the defendant, er /ic inde ſerfitus per to- 


' tum tempus praediftum babere frui et uti debuit quandam viam per 


uandam januam of the defendant, in the meadow of the defen- 
dant zue a cloſe of the plaintiff, and that the defendant ſtopped 
the gate cum ſera et cutena and upon a judgment by default, and 
writ of inquiry of damages, and motion in arreſt of judgment, 
this declaration was held to be good, though no title was ſhewn to 
the way, and though the defendant was terretenant, and though 


the charge was againſt common right, and ſuch a charge as could 


not commence but by grant. And the ſame was ruled upon de- 
murter between Warren and Saunthill, the ſame book cited in the 


c "caſe before, which was the caſe of Winford verſ. Moollaſton. (Note, 
there is alſo another caſe in 1 Lutw. 119. Blockley verſ. Slater, 


where the plaintiff in his declaration claims a way through the 


defendant's 
1 bY : 
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defendant's cloſe,” and yet declares only generally, quad habuit et 
fer totum' tempus praedictum babere debuit ; and adjudged good upon 
{ſpecial demurrer, and that matter ſhewn for cauſe; which was 
held alſo in the caſe of 3 Lev. before, Secondly, he ſaid, that 
where the charge was with the common right, there the plaintiff in 
his declaration need never ſhew any title, And therefore in an 
affiſe for a rent-ſervice againſt the terretenant the plaintiff in the 
aſſiſe need not make any title to the rent; otherwiſe is an aſſiſe 
for a rent-charge, or any thing elſe which is againſt common right, 
So is 32 Hen. 6. 15. a. 35 Hen. 6. 7. 6. And the ſame difference 
js between an aſſiſe for a common appendant, and in groſs; and 
ſo of all charges by act of law. But where the aſſiſe for the rent 
is brought againſt the pernor of the profits, though it be for a 
rent-charge, there need be no title ſhewed, as muſt if the defen- 
dant be tertetenant. So an indictment againſt the hundred for ſuch 
2 matter as they are chargeable with of common right, generally is 
good; but if you would indict a private perſon for ſuch a matter, 
you muſt ſhev/ ſpecially in the indictment, how he comes to be 
chargeable to do it. So if you would charge a private perſon for 
not repairing a highway, or a church wall, &c. you muſt ſhew 
ſome ſpecial matter to charge him. But here the defendant is 
bound of common right to repair his own houſe, ſo far as that it 


ſhall not prejudice his neighbour, or the publick. And in the e 856. 


caſe of the Queen verſ. Watſon, the indictment was againſt the 
defendant, that he did not repair his own houſe. And hence it is, 
that at common law, if two jointenants are of a wood or arable 
land, one cannot compel the other to repair the fences. But if 
two jointenants are of a houſe, and the one will not repair it, the 
other ſhall have a writ de reparationi facienda againſt him, and 

the writ ſuppoſes, that ad reparationem et ſuſtentationem ejuſdem 
domus tenetur. Moor 374. 11 Co. 82. 6. 2 Inſt. 403. Reg. 
153. 6, n. 6. 127,a.b, 80 if a man have a houſe near to the 
houſe of another, and he ſuffers his houſe to be ſo ruinous, as it 
is like to fall upon the houſe of the other, he may have a writ de 
dimo reparanda, and compel bim to repair his bouſe. And the 
writ ſays, quae reparari debet et ſolet. Reg. 153. b. u. 6. 127. 
c. d. C. L. 56. b. and though the word ſolet be in, the Regi/ter 
ſays, that may be lefe out, quando caſus requirit. (Note, in my 
Regifter this note follows another writ.) Reg. 153.6. So if a 
leflee for years build a new houſe, where there was none before, it 


man bave the upper part of a houſe, and the other the lower, they 
may each compel 'the other to repair his part, in preſervation of 
the other's. And if either of them rr 1 ſo to do, an action 
"pon the caſe lies againſt him. Kei/w. 93, 6. It may be, if a 
man ſhould build a new houſe near an old one, or a new cellar 

4X under 


is waſte; but if he lets it fall down, it is waſte too. And if one C. L. 53. 


. 
— * „ — 
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under an old wall, the other might not be bound to maintain his 
old houſe or wall. He ſaid, that the ſordes coming out of the 
defendant's forica into the plaintiff's cellar was an actual treſpaſs. 

And for that he compared it to the caſe of 6 Edw. 4. 7. Fits, 

* Treſp. 110. where in treſpaſs the defendant pleaded, that he was 
ſeiſed of an acre of land, upon which a hedge of thorns is grow- 
ing, which joins to the place where, &c. and the defendant came, 
and at the time of the treſpaſs cut the thorns, and they iþſo in- 
vito ceciderunt in the place where, Cc. and the defendant came te- 
cently, and took them away, Cc. and upon demurrer Choke held, 

that the thorns falling into the cloſe of the plaintiff was a treſpaſs; 
and to ſay they did ſo ipſo invito was no plea, unleſs he had faid 
alſo, that he could not have cut them in any other manner, or 
that he did all that was in him to have kept them from falling in; 

for otherwiſe the firſt act being a wrong, the defendant could not 
iuſtify entring. into the plaintiff's cloſe ta take the thorns out. 
Otherwiſe if a tree of the defendant's had by the act of God, by 
a ſtorm, been blown into the cloſe of the plaintiff. 


The laſt day of the term Holt chief juſtice delivered the opi- 
nion, of the court, that the declaration was ſufficient, He ſaid, 
that upon the face of this declaration there appeared a ſufficient 
cauſe of action, to intitle the plaintiff to have his judgment: that 
they did not go on the word ſo/ebat, or the jure debut reparari, 
as if it were enough to ſay, that the plaintiff had a'houſe, and the 
defendant had a wall, and he ought to repair the wall ; but if the 

If the defen- defendant has a houſe of office, and the wall which ſeparates the 
dant has a houſe of office from the plaintiff's houſe is all the defendant's, he 
ue a is of common right bound to repair it. And this caſe differs from 
which ſepa- the caſe of a curia claudenda, in which it is neceſſary to lay a pre- 
wn bee ſcription, becauſe there the fence is for the uſe of both parties. 
tc. is all the But the reaſon of this caſe is upon this account, that every one 
defendant's, muſt ſo uſe his own, as not to do damage to another. And as 
wre dem every man is bound ſo to look to his cattle, as to keep them out of 
hound to ce. his neighbour's grouhd, that ſo he may receive no damage; fo be 
Pair it, muſt keep in the filth of his houſe of office, that it may not flow 
in upon and damnify his neighbour. If a man has two houſes 
contiguous, and one has a houſe of office, which is ſeparated from 

| the cellar of the other by the wall, which keeps in the filth of the 

$0 is the ven- houſe of office, and he ſell that houſe, the vendee muſt keep in 
dee of that the filth of the houſe of office, ſo as it ſhall not run in upon the 
other houſe. So if a man has two pieces of paſture, which lie 

open to one another, and ſells one piece, the vendee muſt keep in 

his cattle ſo as they ſhall not treſpaſs upon the vendor. So a man 

ſhall not lay his dung ſo high as to damage his neighbour, and the 


reaſon of theſe caſes is, becauſe every man muſt ſo uſe his * 


the. IE * * = ab” od 
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a8 not to damnify another, 8 have been all one if the 

vendor had ſold the houſe with the cellar, then he muſt have 

kept the wall of the houſe of office ſo as to have kept the filth 

inz for every man muſt take care to do his neighbour no damage. 

If a man erects a houſe and a houſe of officer, and the houſe of 

office adjoins to a vacant piece of ground, which keeps in the filth 

of the houſe of office, if the owner of the vacant. piece of ground 

will dig a, cellar there, he muſt make a wall to the houſe of office. 

And ſo if the waſte piece of ground belonged to the ſame perſon 

that built the houſe, and he ſold the vacant piece of ground; his 

vendee, if he would dig a cellar by the houſe of office, muſt build 

a wall to it. But that is matter of which the defendant may 

have advantage upon the trial, and if that ſhould appear to be the 

caſe upon the evidence, the defendant ought to be acquitted. As 1 Lev. 122. 
to the caſe of Palmer and Fletcher, if indeed the builder of the Sid. 167, 227. 
houſe ſells the houſe with the lights and- appurtenances, he cannot . 
duild upon the remainder of the ground ſo near as to ſtop the Iighu nop- 
lights of the houſe ; and as he cannot do it, ſo neither can his ped. 
vendee. But if he had fold the vacant piece of ground, and kept 

the houſe, without reſerving the benefit of the lights, the vendee 

might build againſt his houſe. But in the other caſe, where he 

ſells the houſe, the vacant piece of ground is by that grant charged 

with the lights. I do not approve of the caſe in Keikvay, and De dome repa- 
the law ſeems to be doubtful in that point. In Fitzb. N. B, . 
127.1, there is a writ to that purpoſe, but the writ is grounded 

upon the cuſtom. of the place, and not upon the common law, 

And there is ſuch a cuſtom: in many places, and there: is no other 

authority for it. But this caſe differs from that, for here the de- 

tendant by uſing his own, does a damage to the plaintiff. 


Afterwards towards night Mr. Southouſe moved the court, that 


they would not give judgment for the plaintiff in this caſe, there 
being an irregularity in making up the writ of inquiry; for whereas 
the declaration delivered was jure debuit repari, which was non- 
ſenſe, they had made it in the writ reparari. But the court re- 
fuſed the motion, for they ſaid, it was not material, that being only 
a conſequence of law upon the matter appearing in the declaration, 
and conſequently not - material, whether it were in or out. And 
the ſame was held by Powell of the ſolebar. Upon the argument 
of this caſe the chief juſtice ſaid, that where a man has a way, or 
any other incorporeal right, in an action for diſturbance it is 
enough to ſay, babuit et babere debuit. The firſt caſe of this ſort 
was before chief juſtice Hale: and he held, that it might be good 
upon demurrer, if the defendant did not appear to be terretenant. 
But ſince, it has been held to be good both ways. But there is 4s, 751. 
| no 


no 4200 where chat has been held well, where the plaintiff has no 
hereditary right, but does merely put a charge upon another. 


| Powell ſaid, that currere confurvir had been held well enough 
in caſe of a water-courſe, becauſe that muſt be time immemorial. 
The chief juſtice and Peel! held, that a man cannot build ſo 
near another man's houſe as to throw it down. 


Regina ver/. Saxfield. 


„„ I I Writ of error of a judgment upon an indictment againſt the 
gainſt a ſcold defendant for being a common ſcold : the word in the india. 
1 ment was rixa*, which was objected by the counſel for the defen- 
2 dant, not to ſignify a ſcold, but rixatrix. And for this exception 
 ſcolding, and the judgment was reverſed. Now the law being, in Engliſh, the 
not a {cold like blunder can hardly happen again. f 


Fitzhugh ver / Dennington. 
Intr. Trin. 3 Ann. B. R. Rot. 18 5. 


8 C. Salk. A Writ of error out of the Mar/halſza court of a judgment in 

885. an action of debt upon a bond of 20 J. by the plaintiff as 

wn 8 adminiſtrator of one Bennet. The defendant prays eyer of the 

3 Salk. zog. bond, and of the condition, and that appears to be, reciting, that 
Na. 374 whereas Bennet had put one John Dennington ſon of John Den- 
246. mnington to be an apprentice to the defendant for the term of ſeven 
1 Leo. 68, 69. years, if the defendant, his executors or adminiſtrators do or ſhall 
lows e at the end of the ſeven or eight years next enſuing the date hefeof 

queſt, that a in due form of law, and according to the uſe and cuſtom of the 

thing Moald city of London, make or cauſe or procure to be made the ſaid 
ens. Jobn Dennington a freeman, ot to be made free of the compaby of 

Joiners in London, if it (hall be defired, that then, &c. and pleads 

in bar that the defendant ad wel poft finem ſeptem annorum proxime 

| ſequentium datum ſeripti obligatorii praedi#i, et ante levationem 

guerelae of the plaintiff, nunquam requijitus fuit ad faciendum, vel 

procurandum praedictum Fobannem in conditione praeditta ſuperius 

nominatum fore factum liberum, babitatorem, Anglice a freeman, vel 

liberum, Anglice free, de ſacietate, Anglice company, unttorum, 

Anglice joinets, civitatus Londinenfis, ſecundum formam et affectum 

conditions praedictae, Cc. The plaintiff demurred; and judge 

ment was given below for the plaintiff, And the plaintiff in error 

aſſigned the general errors. It was utged for the defendant in 

error, that the plea was ill, for not ſaying, that he was not requeſt- 

ed before the end of the ſeven years; for the obligee might ow 

I | im 


* 
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him before the end of the ſeven years, becauſe the obligor was by 
the law to have a convenient time to do the thing in; and there- 
fore unleſs the obligee gave the . before the day, by 
making his requeſt before the end of the term, he could not be 
mide free at the end of the ſeven years according to the condition. 
And he cited the caſe 1 Roll. 443. that where by the condition of 
a bond a thing is to be done immediately or upon requeſt, yet the 
obligor ſhall have a convenient time to do it in. And another ex- 
ception was taken, that the plea was, that he was never requeſted 
to make praedictum Fobannem in conditione praedicta ſuperius nomi- 
natum free, and there were two Johns mentioned in the condition 
the father and the ſon; and therefore this being pleaded without 
any addition, muſt be taken for the father, and ſo no plea, be- 
cauſe it was the ſon was to be made free. But per curiam, Jo- 


bannem pruedittum muſt be intended John the ſon, that was to be 
made free. 


To the other exception it-was anſwered for'the plaintiff in ertor, 
that it was ridiculous to ſay, a requeſt was to be made before the 
time for doing the thing was come ; and therefore the time for 
making him free by-the condition of the bond being at the end of 

' ſeven or-eight years, the requeſt ought to be then too. That the 
plea purſued the words of the condition of the bond, and therefore 
was good to a common intent ; and. that the plaintiff, if he had 
made a.requeſt before, ought to have replied that matter: which 
Powys and the chief juſtice agreed. That the ſerving ſeven years 
intitled the party to his freedom, and therefore the condition ſhould 
be underſtood according to the nature of the thing at the end of 
ſeven years, i. e. that it ſhould be done as ſoon as conveniently it 
could be after the end of ſeven years, for till the end of ſeven years 
the apprentice could not be made free. (Note, this obſervation 
ſeems to be ill founded, for the ſeven years begin from the date of 
the bond, and the .indenture of apprenticeſhip does not appear to 
be of the ſame date with the bond; but by the condition *. ap- 
prenticeſhip ſeems to be begun.) | 

The judgment in this-caſe was reverſed, And Holt chief juſtice 
and Powell juſtice held, that there being a time appointed for do- 
ing the act, the requeſt to do it muſt be at that time. And Powell 
laid, it was like the caſe of a demand of rent to enter for a condi- 
tion broken, it muſt be ſuch a time of the day, that the party 
might have time afterwards to do the thing. And the chief juſtice 
faid, that ap ſeven; years was the laſt day of the ſeven years, 
for there is no fraction of à day; and after twelve a clock at night 

18 after the ſeven years, for the day is not the end of the ſeven 

years, but pgft exprrationem. het the beginning and end of a thing 


1 — 
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Ante, 480. 48 part of the thing. So if a man were born the firſt of Pebry 
and lived to the thirty-firſt of January twenty-one years after five 
a- clock in the morning, and then makes his will and dies by ſix 
at night, that will is good, and the deviſor is of age. Then the 
obligee muſt make his election the laſt day of the ſeven years, whe. 
ther he will have F. D. made free then, or ſtay till the end of eight 
years, and make his requeſt accordingly ; for the obligee is not to 
make his requeſt, but at. that time when the thing is appointed to 
be done. te ſaid alſo, that when a time is appointed, when 2 
When a thine thing ſhall be done upon requeſt, it muſt be done immediately upon 
A appointed the requeſt, (which differs this caſe from thoſe cited by the council 
be done on re- for the defendant in error) as if a condition of a bond be to make 
que, gent a feoffment at ſuch a timeupon requeſt, there the obligor muſt do 
immediately it immediately upon the requeſt. But as to this Powell ſaid, that 
on requelt, if it appeared to them, that the thing was of ſuch a nature, as that 
it could not be performed at the time limited for the thing to be done 
upon requeſt, there the obligor ſhould have a convenient time after 


to do the thing in. Otherwiſe, if it can be done then, it muſt. 


Poteys and Gould juſtices held, that at the end of ſeven years 
might be underſtood a reaſonable time after, ſufficient to do the 
thing in. 


Cholmondeley ver /. Healing, | 
| Intr. Tin. 3 Ann. B. R. Rot. 105 


8. O. 6 Mod. N Scire facias againſt the defendant, reciting a judgment in the 
wo _ A time of the late King againſt Lilly,, and how the defendant in 
Scire facias Michaelmas term the thirteenth of the late King became bail for the 
againſt bail: defendant Lily; and concęſſit, that if Lilly was convicted in the 


ee ſaid plea, that then the debt and damages, &c. recovered ſhould 


cazias ad ſa* be levied of the lands, goods and chattels ef the defendant Beuling, 


eee if the defendant Lilly did not pay the debt and damages, &c. or 


replies, and render himſelf to the Marſbalſea; and that Li/ly had not yet paid 
news a capiar the debt and damages, &c. nor rendered himſelf to the priſon of 
Halo the Marſhalſea of the late King or the preſent Queen, Ge. The 
two years af- plea in bar, that after the judgment, and before the iſſuing of the 


ter eg ſcire facias, no writ of caias ad ſatigfaciendum debite proſecutum, 
38410 


principal, and Ferornatum, et affilatum fuifſet ae records at the ſuit of t plaintiff 
good. againſt the deſendant Lily, &c. The plaintiff replies, a writ of 


wg pt yo capias ad ſatisfaciendum iſſued the twenty-ninth of May in the third 
822. year of the Queen, to which there was a non eft inventus returned, 
rows 105. prout, &c. And to this replication the defendant demurred. 

eyn 12. | | 
2 Saund. 299, S. 
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The exception that ſerjeant Pengelly took was, that it appears in 
this caſe that the bail was put in of Michaelmas term 13. Will. 3. 
and that judgment was recovered againſt the A 9s in curia domini 
Vyillielmi tertii nuper regis, &c. but the writ of capias ad Jar” 
faciendum, ſet forth in the plea, was not ſued forth until the 
"twenty-ninth of May 3 Ann. which is a void writ, ſince an exe- 
cution cannot be ſued forth after the year. And it does not appear 


capias ad ſatisfaciendum ſued out within the year and continued on 
the roll, as it might be, and no ſuch thing ſhall be intended; and 


makes election of one ſort of execution, and non eff mventus re- 


here, that any writ of cine facias was ſued out or any writ of : Roll. 3334 
563. 0. 14. 
: 779. u. 4. 
then the ſcire facias againſt the bail is without warrant, and againſt Ok 300. 
law : for there is no default in the bail, until a capzas ad ſatiga- 1 w 98. 
ciendum be ſued out againſt the principal, whereby the plaintiff rn 481. 
1 Jones 139. 
1 Lev. 225. 


turned. So that here the plaintiff of his own'ſhewing has no right Co. Ioft. 3 


to bring the ſcire facias againſt the bail, and therefore the ju ug 
ment ought to be given againſt him. As in the common c 


of Mr. ſerjeant Pengelly's paper-book. 


or no. For they cannot have a writ of error upon the judgment 
againſt the principal, or the judgment in the ſcire facias. Beſides, 
at there were no ſeire Facias, yet the execution might be well, for 
there might have been a capias ad ſatisfaciendum taken out within 
the year, and continued down by a vicecomes non mifit breve. As 
to the matter of the replication he ſaid, that the plaintiff's writ was 
his title: that that only ſaid, that the defendant had not paid the 
money, nor rendered his body to priſon; but made no mention, 
whether any capias ad ſatisfaciendum was ſued out by the plaintiff 
or no. And yet without ſhewing any thing of that, the writ con- 
; tains a good title to the action, and a ſufficient breach. Then when 


excuſe, that no capias ad ſatisfaciendum iſſued againſt the defendant, 
you have put the cauſe upon that ſingle point; and the only mat- 
ter is, whether there was any capias ad ſatisfaciendum ſued out or 
not ? and therefore then it is enough for the plaintiff to ſhew that 


there was a capias ad ſatisfaciendum ſued out againſt the principal 
defendant, | | 


Ia anſwer to this, and that the plaintiff ought to ſhew a ſufficient 
Wilt, Mr. Pengelly cited the caſe, Vere verſ. Holyoke, 3 Keb, 671. 
in 


you come, and by your plea admit that, and only plead by way of 


> 305, 

1 Keb 739. 
ET — © 3 Keb. 190, 
where by the replication it appears, that the plaintiff has no cauſe 209, 220, 


of action, he ſhall never have judgment. This was taken out _ 671, 
o. 133. b. 


9 Co. 110. b. 


Halt chief juſtice ſaid, that the plaintiff had no need to ſet out Iu. 1273. 
the ſcire facias in his replication, but there might be one for all I f. Role in 
that. For it is all one to the bail, whether there was a ſcire facias 1540. E. 


.E 
Geo. 2. 


Now le). 
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in a. ſcire factas againſt bail, the defendant pleaded, that no capias 
and. ſatigfaciendum was iflued againſt the principal on the ſaid judg- 

ment; the plaintiff replied, that the 23d of October a capias a 
ſatigfaciendum iſſued and was returned; the defendant rejoined, 

that the judgment was bad but on the 23d of November after; and 
on demurrer judgment was given for the defendant, and a dif- 
ference taken between a judgment upon a writ of inquiry, as this 
was, which is at a day certain, and a general judgment; in the 
Jaſt caſe, the rejoinder had been ill, becauſe the judgment relates 
to the firſt day of the term; otherwiſe in the firft, He ſaid alſo, 
that the plea was debite praſecutum, &c. 


Holt chief juſtice ſaid, that the debite proſecutum was nothing, 
that this plea was only an excuſe, and that the plaintiff's writ was 
his title. And as to the cafe in Keble, he ſaid, that that writ was 
a void writ, and was not ſuper judicium praediftum. 


Powell juſtice ſaid, firſt, that if the writ were ill taken out, it 
was only an erroneous execution, and the bail that are ſtrangers 
cannot take advantage of that error in a collateral action. Secondly, 
that this capias ad ſatisfactendum might have been well and re- 
gularly ſued out, and they would intend it was ſo; otherwiſe if 
the 5 0 ad ſatisfaciendum had appeared to have been ſued out, 


out of term, that had been ill. Judgment was given for the 
plaintiff. 


Hilary 
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Blackmore ver/. Tidderley. 


Inte. Trin. 3 Ann. Rot. 231. 


V 


N an action of treſpaſs, aſſault and falſe impriſonment, the 8. c, Salk. 


| defendant pleaded not gullty infra 6 annos ; and the plainti 


F 423- 


demurred, And Mr. ſerjeant Darnall for the plaintiff argued, * 6 Mod. 


that the court upon this plea, as it was pleaded, would not In aſfault and 


take any notice of the ſtatute of limitations, that if this plea 


were a good plea, it would be a good replication for the plaintiff fa 


to ſay, that he took out a writ within fix years, which is abſurd : 
that no iſſue could be taken upon this plea, or if any iſſue could 


impriſonment, 


guilty in- 


pleaded, ill. 
Comb. 26. 


2 Show. 493. 


be taken upon it, yet if a verdict were found for the plaintiff, no 3 Mod. 110. 
judgment could be given for him, becauſe though the defendant 1 Mod. 38. 


were guilty within fix years, yet he might not be guilty within 
four. He ſaid that this plea was a negative pregnant, and though, 
where a verdict is found upon iflue joined upon ſuch a plea, that 
may in ſome caſes make he plea good ; yet it is certainly naught 
upon demurrer, And for that he cited 12 Edw. 4. 6. Br. N. 


egative 
pregnant 48. Br, ſame title 42. ; 


Mr. Raymond for the defendant argued, that the ſtatute of limi- 
tations is a general law, and that thoſe pleas of the ſtatute of li- 
mitations are never framed upon the ſtatute, but are pleaded 
generally, without tying them up to, or taking any notice of the 
0 of parliament, He ſaid, that the plaintiff might have taken 
iſſue upon this plea, that the defendant was guilty within ſix 
years; and that the largeneſs of the plea taking in two years more 
than it needed, was for the benefit of the plaintiff: that if u 
that iſſue the jury had found for the defeadant, he muſt have bad 
his judgment, becauſe if he was not guilty within ſix years, it 
was a neceſſary conſequence, that he was not guilty within four 


4x yeats, 


| nee by an an- 
ſwer in part. 


' 2 | C 
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years. And he ſaid, he took it, that if the verdict had been Eg 
for the plaintiff, he muſt have had his judgment too, becauſe the 
plea of the defendant was falſified : like the caſe of debt upon a 


Bogle bill, the defendant pleads payment, if upon iſſue joined the 


otherwiſe if it be found for the plaintiff. © * 


velcict be found for the defendant, he cannot have judgment; but 


Holt chief juſtice. The verdict's belping of ſuch a plea as this 
will not make it a good plea now upon demurrer. This muſt 


be a good plea either at common law, or upon the ſtatute; it'is 


not a good plea at common law, becauſe at common law a man 
might bring his action at any time; neither is it a good plea upon 
the ſtatute, becauſe it does not diſcloſe the matter, that the ſtatute 
makes a bar, | | 


Powell juſtice, This plea at beſt is but argumentative, and ſuch 
pleas are never good, eſpecially where the matter that makes the 
bar is made ſuch by an a& of parliament, you ought to plead it in 
the words of the ſtatute. Beſides, if iſſue had been taken upon 
this'plea, and there had been a verdict for the plaintiff, it would 


have been a jeofarle. | 
Hul. How can the plaintiff reply? 


Diſcontino The court held that this matter needed not be mne wn for Guts 


of demurrer, and were juſt going to give judgment for the plaintiff; 
when Mr. Raymond took an exception, vig. that the plea was diſ- 
continued, for the declaration was of an aſſault, taking, arreſting, 


1 Lev. 31. and imprifoning the plaintiff; and the defendant pleaded: to the 
obs 111. treſpaſs, aſſault, and impriſonment, but ſaid nothing to the arreſt, 
3 Lev, 405, Darnall ſaid, that the treſpaſs included all. | 


Hul ſaid, that the impriſonment included the arreſt; for impri- 
ſoning could not be without an arreſt, nor an arreſt without impri- 
ſonment ; for an arreſt is an actual impriſonment. 


' Judgment was given for the plaintiff, 


Note, When this caſe was firſt ſtirred in Mickaelmas term laſt, 
the court ſeemed all to be of opinion, that the plea was good, be- 
cauſe it gave the plaintiff an advantage. The record is, action by 
buſband and wife, for that the defendant, &c. upon the wite apud, 
Sc. inſultum fecit, and the wife, &c. cepit, arreſtavit, impriſena- 
vit, et maletraflavit, and the wife in priſona ibidem per ſpatium, 
Sc. detimut,” Gc. Aſter imparlance the defendant pleads thus: & 
idem the defendant defendit vim et injuriam quando, Oc, ei dicit 3 
TIVES 2 


—_ 


_— 


— ———_—_ 
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4410 non, quia dicit quod ipfe in nullo eff culpabilis de tranſgreſſione, 
inſultu, impriſonamento pr aedicbis. ad aliquod tempus injra 6 anno 
oxime ante diem exhibitionts billae of huſband. and wife modo et 


forma prout, Oc. Note, Nothing was pleaded to the vi et arms, 


Evans verſ. Brown. 

HERE was a fuit in the Eccleſiaſtical Court for theſe words, You re 

« You are known by the name of bawdy Nell, and do live — 11 the 
£« with another woman's huſband,” Mr, Raymond moved for a dy Nell, * 
prohibition, upon a ſuggeſtion, that the plaintiff below had brought 9 bye wich 
an action at law for theſe words, grounded upon ſpecial damage _—_ 
the had ſuſtained by the defendant's ſpeaking of them. And he band. 
compared this to the caſe, where one calls a woman whore and * 1136. 
thief, 2 Roll. 297. u. 2 5. in that caſe the ſhall not have an action 
in the Eccleſiaſtical Court for thoſe words, though the might foe 
the word whore; becauſe it being joined with the word thief, an 


action lies at common law for the words. Neither can the words : R. 295. n.4. 
be ſplit, and an action brought at law for the word thief, and a 

ſuit in the Ecclefiaſtical Court for the word whore. So here, though The party ſa- 
the words are properly ſuable for in the Eccleſiaſtical Court, yet a 92s fecial 

ſpecial damage attending the ſpeaking them, by which means an Cake "%- 4 

action lies at common law for ſpeaking the words, they ſhall not e which the 
proceed tor the ſpeaking in the Eccleſiaſtical Court. But the court — ar 

denied to grant a prohibition, N 


Green ver/. Crane. 


| | | 8. C. Rep. 
15 an gſumpſit by an executor upon a promiſe to his teſtator, the 4. 37. TO 


defendant pleaded non aſſumpſit infre 6 annos to the teſtator. Ae 37s 

And upon evidence it appeared, that after the death of the teſtator; 1 S. Ik. 28. 
and after ſix years elapſed from the time of the contra, the defen- 2 Show 126. 

dant owned the debt to the executor, and promiſed to pay it. And * I 
whether this evidence would maintain the iſſue was the queſtion, 42 Mod. 557. 

Serjeant Darnall for the plaintiff ſaid, that it was agreed in the caſe ears IH yk 
of Hyleing ver Haſtings, that a bare owning of the debt after the xt bong 

fix years was ſufficient to revive it; but here was a promiſe as well 4/umy/r by 
as an owning, But after the caſe had been ſtirred twice, and the Le nn 
court had taken farther time to adviſe, Holt chief juſtice delivered _ nom 
the reſolution of the court, and ſaid, that they were all of opinion, n infre 
that the action could not be maintained, the promiſe being made to 8 
the executor, and ſo out of the iſſue. But it would h ons 
, b ave been of promiſe af- 


otherwiſe, if the promiſe had been made to the teftator within fix uu © yan © 
the executors, 
years, Arte 421, 


— 
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3 
N years. Note, This caſe wi tried before Holt at nifi prius at Guild. 
ball. And he permitted the parties to move it after in court, | 


Seers ver. Turner. 

| Se 

FRET ops N an action of treſpaſs the plaintiff declared of an aſſault, bat- 

plaint for the tery, and wounding, upon the 6th of June, and of an aſſault, bat- 

ſame cauſe in tery, wounding, and falſe impriſonment by the ſpace of four hours 

— no hu upon the 1ſt of Auguſt after, ad damnum the plaintiff 301, The de- 

moved imo fendant pleads. as to the treſpaſs, aſſault, battery, wounding, and 
— SL falſe impriſonment in the plaintiff's declaration ſecondly mentioned, 

9 Not guilty; and as to the treſpaſs, aſſault, battery, and wounding 

Wbere it fill in the plaintiff's declaration firſt mentioned, he prays judgment of 

rl ( p. the bill, becauſe before the exhibiting of the bill, ſcilicet, ſuch a 

100. * day, the plaintiff levied a plaint in the Marſbalſea againſt the de- 
5 Rep. 62. fendant of a plea of treſpaſs and aſſault ad damnum of the plainti 

_—— quae quidem querela afterwards, viz. ſuch a day, was debito 

modo removed by writ of habeas corpus iſſuing out of the King's 

Bench, returnable immediate before the chief juſtice, into the King's 

Bench: and thereupon the defendant, by his attorney in the 

King's Bench, at the ſuit of the plaintiff, of the plea of treſpaſs and 

_ aſſault aforeſaid, appeared, and put in bail, according to the cuſtom 

of the ſaid court, prout, &c. which plea in the King's Bench re- 

manens adbuc pendet minime diſcontinuatum five determinatum : and 

avers, that the plaint levied, &c. in the Mar/balſea ; and the plain- 

tiff's bill for the firſt mentioned treſpaſs, aſſault, battery, and 

wounding, in the King's Bench exhibited, were levied and proſe- 

cuted pro una et eadem materia ct cauſa adtionis, et non alia neque di- 

verſa; et hoc the defendant paratus, &c. unde petit judicium de 

Billa praedicta of the plaintiff againſt the defendant, de una et eadem 

materia ſuperius modo exbibita, pendente praedicto priori placite, ut 

fraefertur, indeterminato, et quod billa illa, quoad eandem tranſgreſ- 

fionem, inſultum, verberationem, et vulnerationem firſt menti 


Laſſetur, &c. To this plea the plaintiff demurred. 


Mr. Ward took ſeveral exceptions to the plea, which I ſhall nat 
report, becauſe they did not receive the reſolution of the court upon 
them, they going upon another matter, which Mr. #ard took no 
notice of. ; 


_ r Hot chief juſtice. A babeas corpus does not remove the cauſe 
does not tre- . R . : 

'wovethecauſe Out of the inferior court, the cauſe is ſtayed below ; but à plaint 
_ of the in- pending in an inferior court is no plea to an action brought in the 
Poon apap courts at Weſtminjler, There is a great deal of difference between 
Recordari and @ Fecordart, Of a certiorari, and a babeas corpus. In the caſe of 3 


: certiorari. recor dart, 


* OK” . 


* 
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recordari, the proceedings are upon that; and the recordari is en- 
tred upon the roll, and the return of it which is the plaint, and the 
plaintiff declares upon that, and the parties have day in court upon 
the recordari : and ſo it is of a certiorari, But upon a habeas 
corpus the parties have no day in court, but the proceedings below 


are ſuperſeded, and the plaintiff has liberty to declare againſt the 
defendant, as in cuſtodia Mareſchalli, | 


Powell” juſtice, Upon a habeas corpus the cauſe is not removed 


1103 


—_F_ — 


out of the inferior court, ſo as to be pending here, and conſequent- 
ly it cannot be pleaded to another declaration for the ſame thing; 


but when the defendant is brought here by habeas corpus, we make 


him put in bail to anſwer a declaration to be delivered within two 
terms, and if he does not put in ſuch bail we grant a prucedendo; 
but a recordarz is quite different, for upon that the proceedings are 
temoved. | | 5 bob "#9 e 


Holt ſaid, that this declaration was upon the Bae an * i 


though an impriſonment was added, that was no more than the 
intiff might do. Powell ſeemed to think it a variance, but then 
ſaid, it would be a declaration by the by, which the plaintiff 
had by law liberty to charge the defendant with, and that would 


zuſtify this declaration. The court gave judgment, that the deſen- 
dant ſhould anſwer over.. | | 0 


This which follows is taken out of the notes of Mr. Pengelly, 
who was counſel with the defendant upon the demurrer. 


By Halt and the court it was reſolved, that the defendant ſhould 
anſwer over, For this declaration may be in purſuance of the firſt 
habeas corpus, and the plaintiff may declare on an impriſonment, 
and when the defendant is in cuſtody, the plaintiff may declare 
againſt him for any matter, and the variance of the damages is al - 
lowable, and is the courſe of the court. But indeed in that caſe 
the bail cannot be charged. A habeas corpus does not remove the 
plaint, but it is only certified, and the proceedings below are by 
this writ ſuſpended, and there is no proceeding here upon that 
plaint. But the plaintiff declares . 


the defendant de novo as a 1 Vent. 282. 


privileged perſon in cuſtadia Mareſchalli, and there is no day given 5 Keb. 263. 


to the plaintiff upon the return of the habeas corpus, as in caſe of a 
recordari or pone, ſo that the plaintiff is not in court. ; 


But it is a quaere, if there be not a cauſe pending; for if he 
eſcapes, it ſeems the plaintiff may have an action againſt the mar- 
hal, for the defendant comes with a charge upon him, which 
cannot be without an aRion or writ. ö | 


4Y It 


1 Jones 313: 


1 Cr. 2944 
Sey. 395, 440. 
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* -ſeenas' that the ſheriff, marſhall, Ge. was anſwerable for the 

eſcape of 'a mat taken by à bill of Middleſex or Jatitat before the 

ſtatute that introduced the acetiams, and that this anfwers Mr. Pen. 

+ Weed Regina ver/. Harman. 

| Anindiament FE HE defendant was indifted upon the 9 & 10 Will, 3. 4. 4r, 
for an offence for preventing imbezzilment of the Queen's ſtores, upon the 


wo le eliuſe, that ſuch perſon or perſons, in whoſe cuſtody, poſſeſſion 
to conclude, or keeping, ſuch goods or ſtores marked as aforeſaid ſhall be found, 
8 


2 fernem not being imployed as aforeſaid; and ſuch perſon or perſons, who 
+ Salk. 370. ſhall conceal ſuch goods or ſtores, marked as aforeſaid ; being indicted 
| Allen 50. 

4 Rep. 48. a. 


and convicted of ſuch concealment, or of the having ſuch goods, or 
ſtores found in his cuſtody, poſſeſſion or keeping, ſhall forfeit 


1 Saund. 250. ſuch goods, and the ſum of 200/. together with coſts, &c, the one 


—moiety to his majeſty, and the other to the informer, And the 
indictment ſet forth, that the defendant after the 24th of June 1698, 
viz. ſuch a day, adtunc vel ad alrquod tempus antea vel pen non 
eriftens pattor, Angiice à contractor, cum principalibus officiariis 

vel commiſſionarits claſſis, Anglice navy, Jeu bombardarum, Anglice 

_ ordnance, ipfius didtae dominae reginae, ſeu viftualarits, Anglice 
victuallers, pro uſu dictae dominae reginae, neque negotiator exiſtens 

ad inde per aliquem talem pactorem, &c, as before, apud B. pracdic- 

tum babuit in cuſtodia, Angtice cuſtody, pofſeſfione et cuſtodia ſuis, 

* . Anglice keeping, quatuor, &c. ſeparaliter impreſſat. Anglice 
marked, cum figno vocato, the broad arrow, exiftente figno cum quo 
ves bellicoſae et navales didtae dominae reginae adtunc et diu amtes 


uſualiter impreſſatae fuere, et adbuc impr unt, Anglice 
marked, contra formam flatwti in hujuſmodi ca editi, et pro- 


|; ie preedift. quatuor, &c. ; ertur, , 
_ 165 gran fuere in aal et paſſellione of the deſen- 


dant, the defendant adtunc non exifiente negotiatore, ut praęſertur, 
prout per ſtututum praruidtum in hujuſmodi caſu editum et provi- 
Ir mimutionem prusoilicturum rerum belliceſarum et 


ſum 'requiritur,, in 
navalium didtae dominae neginae, ar contra 
nue, coronam, et dig nitatem ſuus, Þc. Two exceptions were ta- 

2 Cro, 643. ken to this indictmont in arreſt of judgment: Firſt, That no indift- 
* 47- ment lay, becauſe it was a new offence, and a particular penalty 
1 Sid. 439, inflicted of forfeiture of the goods and 2001. tin the act. But 
2 Keb. 614. this exception is contrary to the words of the act, and was ober- 
Mod. 34+ ruled by the chief juſtice, becauſe the forfeiture acerues by the con- 
viction in an indictment for the offence, The ſecond exception 

was, that the indictment did not conclude contre formam ffaluli. 


And 


R  9T.OTOE  OR 
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And it was ſaid for the defendant, that where an offence is created 
by act of parliament, yon muſt deſcribe the fact ſo in the indict» 
ment. as it may appear to be within the ſtatute, and you muſt alſo 
conclude your indictment contra formam flatuti; for it is your 
concluding the indictment in that manner, that declares your pro- 
ceeding for the offence to be upon the ſtatute ; and where that is 
wanting, the indictment is an inditment at common law, and that 
in this caſe muſt be ill; becauſe a man may come to the poſſeſſion 
of ſuch goods by bailment, and then the having them found in 
one's cuſtody is no crime at common law,' but only becauſe it is 
made ſfach by act of parliament : and this is an eſſential form. It 
was inſiſted for the Queen, that the contra formam ſiatuti, and the 
non exiſlente negotiatore, prout per flatutum praedifum in bujuſmodi 
caſu editum et prouiſum reguiritur, which concluded the two facts, 
that were charged in the indictment, would ſupply the want of the 
contra fur mam flatuti in the concluſion. of the indictment. But to 
this it was anſwered for the defendant, that in caſe the firſt fact 
was that which was made criminal by the a& of parliament, that 
would have been well; which the chief juſtice agreed, ſaying that 
the reſt would be ſurpluſage, and would not hurt; but that it was 
the goods being found. in the defendant's cuſtody, which was the 
oftence, and not the having the goods in his cuſtody; for though 
he had ſuch goods in his cuſtody, yet if they were not found in his 
cuſtody, that was no offence : and therefore it was the latter part of 
the indictment that contained the offence, which the chief juſtice 
agreed alſo; and that not being concluded contra formam flatuti 


was ill. 


Powell juſtice. In all caſes of indictments for offences againſt a 
ſtatute, the indictment muſt conclude contra formam fatuti, which 


al the court agreed, and ordered the pyfea to dar till ie was forcher 
4 . 


Regina ver/. Paty et alios. 


PATY and four others were committed by the Speaker of the g.c.moltza6. 
houſe of Commons, by virtue of an order of that houſe ; and 8 
upon a babeas corpus to ibring them before this court, the warrant by the Speak. 
was returned, which follows ia haec uenha: Mortis 5 die Decenm- er of the houſe 
bris 1704. By virtue of an order of the houſe of Commons gf nay 
England in Parliament aſſembled this day made, theſe ate to require 4 houſe, for 
you forthwith upon fight hereof to receive into your cuſtody the proſecuting 
dody of Jabn Paty, who, as it appears to the houſe of Commons, nap omg 
is guilty of commencing and proſecuting an action at common law is election. 
2Zainſt the late conſtables of 2 for not allow ing his vote 
4 in 
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in the election of members to ſerve in parliament, contrary to the 
declaration, in high contempt of the juriſdiction, and in breach 
of the known privileges, of this houſe ; and him in ſafe cuſtody 
to keep, during the pleaſure of the ſaid houſe of Commons; for 
which this ſhall be your warrant, Given under my hand this fifth 
of December anno Domini 1704. To the keeper of her Majeſty's 
gaol of Newgate, or his deputy. The warrant was ſigned Robert 
Harley. This habeas corpus was moved for on the laſt Monday but 
one in the term, and the court granted the writ returnable the 83. 
turday after. Some ' perſons; thought the return too long, and the 
court where much preſſed to make it ſhotter; but the court would 
not, but ſaid, that in a caſe. of this conſequence, «they ought to 
give the parties concerned time to conſider what return to m 
and if there were any delay, the parties were the cauſe of it them- 
ſelves, by not moving ſooner. The defendants were brought up 
upon the Saturday, and Mr. Mountague, Mr. Page, Mr. Lechmere, 
and Mr. Denton, argued that they ought to be diſcharged, I was 
not preſent at the argument. There were no council to maintain 
the commitment. The court put off delivering thei opinion till 
Monday, which was the laſt day of the term, and then all ſeriatin 
delivered their opinions. I did not hear very well, but the ſub- 
ſtance of what was ſaid, as I apprehended, was to the following 
effect. | | | 


Ifaperſom Gould juſtice, The priſoners ought to be remanded, He ſaid, 
bo the bouſe that this was the firſt habeas corpus that was ever brought by per- 
of Commons ſons committed by the houſe ot Commons, that he ever heard or 
is brought up read of; and therefore no ſuch writ having ever been brought be- 
1 fore, that is an argument, that no ſuch writ lies. He ſaid, if this, 
bras corpus, be had been a return of a commitment by an inferior court, it had 
ſhall be re- been naught, becauſe it did not ſet out a ſufficient cauſe of com- 
Li. 8.4 lat. mitment: but this return being of a commitment by the houſe of 
15.17. Commons, which is ſuperior to this court, it is not reverſible for 
102299: form. And that anſwers the objections to the form of the com- 
The Kiog's mitment. We cannot judge of the privileges of the houſe of Com- 
Bench cannot mons, but they are to debate them among themſelves, He ſaid, it 
8 was objected, that by Mag. Chart. c. 29. no man' ought to be taken 
the bouſeof or impriſoned but by the law of the land. But that the anſwer to 
Commons. this was, that there were ſeveral laws in this kingdom, among 
which was the lex parliamenti, which law, as it is ſaid in the 

4 Init, 15. ab omnibus eft quaerenda, a multis ignorata, à paucis 

ä cognitaz and that it was uncertain, that thoſe words in the ſtatute 

of Mag. Chart. were to be reſtrained to the common law. 

Gaid, the parliament had laws and cuſtoms peculiar to itſelf, and 

that this was declared to be ſecundum legem parliamenti; and that 


the judges ought not to give any anſwer to queſtions . 


- 
" 
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them about matters of privilege, becauſe the privileges of parliament 
are not to be determined by the common law, he ſaid, there had 
been an objection made, that this warrant was only ſigned by the 
Speaker. But he ſaid, that was the way the houſe, of Commons 
acted. As to the objection, that if this proceeding here were not 
allowed, it would make the people of England bondmen; I an- 
ſwer, that this commitment is a puniſhment uſed by them, and 
that it determines with the ſeſſions. He ſaid, there was no diffe- 
rence between this and my lord Shafte/bury's caſe, 1 Mod. 144. 
That that was the firſt inſtance of a . babeas corpus granted upon a 
commitment by the houſe of Lords, That wy to that caſe, 
if the return had been general, without expreſſing. what the parti- 
cular matter of contempt was, it had been good; and though here 
the ſpecial matter was expreſſed, that would not alter the caſe, be- 
cauſe this court had nothing to do with it, nor could gainſay the 
houſe of Commons. That the houſe. of Commons were to be in- 
truſted with the liberty of the people, and that nobody could ſu 

poſe they would make any invaſions upon it. The judgment in ho 

caſe of Sir Jobn Elliot was reverſed in the houſe of Lords, becauſe Te. 
matters tranſacted in-parliament are only cognizable there. And I 
ſo it appears by Prynne's Animad. on 4 Injt. 12. He ſaid, the 2 
houſe of Commons were the repreſentatives of the people, and con- * 
cluded, that no habeas corpus would lie. | | 


e jellies. I am of the ſame opinion. He ſaid, he would 

conſider the objections that had been made to the return and give 

an anſwer to them; not that he thought they had juriſdiction. of 

the cauſe, but that the commitment might not be taken ſo totally 

naught, as it had been repreſented to be. He faid, it had been 

objected, that this caſe differs from my lord Shafteſbury's caſe, be- 

cauſe that was a commitment by order of the houſe of Lords, this 

only by the Speaker's warrant. To that he anſwered, that this 

warrant, as was recited in the warrant, was by order of the houſe 

of Commons. The ſecond objection was, that the warrant was 

not under ſeal; and 2 Inft. 52. is that warrants of commitment 

muſt be in writing under hand and ſeal. But to this I anſwer, Cnmitmest 

that the houſe of Commons is a court; and ſo my lord Coke ſays, by a cott 

in his 4 Inf, 28, 23. and commitments by a court need not be un- alte. 

der hand and ſeal. And beſides, the conſuetudo parliamenti will 

Juſtify this commitment. Thirdly, this caſe is objected to differ | 
from my lord Shafteſbury's caſe, becauſe he was a member of the 
houſe of Lords. But if this objection ſhould take place, it would 
deſtroy all their power of committing for breach 21 privilege, ſor 
theſe are moſt commonly by perſons not of the houſe. Fourthly, 

this committment is for a matter done out of the houſe, That muſt 
receive the ſame anſwer with the laſt, that ſo are moſt breaches of 
; Sis privilege. 
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privilege. Fifthly, it is objected, that the commitment is, during 
the pleaſure of the houſe of Commons, whereas it ought to be, till 


111... 


they ſhall be diſcharged by due courſe of law. To this 1 anſwer, 
that this commitment is more favourable for the priſoner, and 


more for his benefit, than a commitment for a certain time; for 


this commitment determines with the ſeſſion, and it leaves the houſe 


a power to diſcharge the priſoners upon their ſubmiſſion, | Beſides, 


4 laſt. 15. 


anſwering, &c. and would not this commitment 


this is agreeable to the conſtant forms of commitments by the houſe 
of Commons; and it is agreeable to our commitments here, which 
are implied to be during the qr ps of the court. And though 
the houſe of Commons expreſs that in their commitments, yet that 
is only expreſſing what we imply. Sixthly, the cauſe of commit- 
ment is for bringing an action at common law, and ſhall the Com- 


mons Hinder a man from proceeding at law? Now in general 


ſpeaking, that is the only uſe of privilege ; and the meaning of pri- 


-vilege is, that it is a privilege againſt the courſe of law: ſuch is the 


ptivilege of members againſt ſuits at law to be brought againſtthem. 
This objection has been farther enforced by remembring the reſolu- 
tions in the caſe of Aſoby and White, where it was determined by 
the houſe of Lords, that an action would lie againſt the conſtables 
of Ayleſbury for refuſing a man his vote at an election of members 
to ſerve in parliament. But in anſwer to that, this does not x 
pear to us to be the ſame caſe. The parties are different, and it 
may be the caſes may be different, and all theſe priſoners may have 
been guilty of a breach of privilege. If all commitments for con- 
tempts, even thoſe by this court, ſhould come to be ſcanned, they 
would not hold water. Our warfants here in ſuch cafes are ſhort, 
as for a contempt, or for a contempt in ſuch a cauſe. So in Chan- 
cery the commitments for contempts are for 1 not fully 
8 be ſufficient ? 
If a commitment be for a contempt in not paying money according 
to an order of court, without reciting the order, yet ſuch a com- 
mitment is good. The houſe of Commons is a great court, and 
all things done by them are to be intended to have been vit ata, 
and the matter need not be ſo ſpecially recited in their warrants; 


by the ſume reaſon as we commit people by a rule of court of two 
lines, and ſuch commitments are held good, becauſe it is to be in- 


tended, that we underſtand what we do. - Seventhly, it is ob- 
jected, that hy Mag. Cburt. c. 20. no man ought to be taken ot 
impriſoned, but by the law of the land. But to this I anſwer, 
that lex terrae-is not confined to the common law, but takes in 
all the other laws, which are in force in this realm; as the civil 


and canon law, &c. and among the reſt, the ex 'pariiaments 


By the 28 Ed. 3. c. 3. there the words er 'ferrae, which are uſed 

in Mag. Char. are explained by the words, due proceſs of law; 

and the meaning of the ſtatute is, that all -commitments muſt be 
I 1 


by 


f 
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Fes legal authority. And the law of parliament is as much a 
law as any nay, if there be any ſuperiority, this is a ſuperior 
law. | i | 


He faid, there were two things, which were moſt materially 
objected. F. irſt, that this court, which is the ſupreme ordinar 
court of law, and has a very ample authority, authority to diſ- 
charge a man committed. per mandatum domini regis, has a fortiori 
authority to do it Where the commitment is by ſubjects. But the 

* inſtance put is of no weight, becauſe ſuch a commitment is not 
good. For the King is to act by his officers, and when the King 
fat here, it was only pro pompa; but the judges gave the rule, 
As it is one of the grievances mentioned in the petition of tight, 
3 Car. 1. that men were detained in priſon by the King's ſpecial 
.command. A commitment by a-court is of greater authority than 
a commitment by the King in perſon, and is accounted in law a 
commitment by the King. So where ſome ſtatutes ſay, the of- 
fenders ſhall be fined at the King's pleaſure, that pleaſure muſt be 

declared in the courts. praper A the conuſance of the offences. 
The ſecond objection is, that if this court cannot judge of the 
commitments of the houſe of Commons, and ſuch a commitment 
as this is good, they may ſtop the whole courſe of law, and take 
upon them a deſpotic power. But this is a very foreign ſuppoſi- 
tion, and what ought not to be ſaid by any Engliſhman. The 
houſe of Commons are a great branch of the conſtitution, and are 
choſe by ourſelves, and are our truſtees ; and it cannot be ſuppoſed, 
nor ought to be preſumed, that they will exceed their bounds, or 
do any thing amiſs. It does not appear to us, what theſe actions 
were, and the houſe of Commons 2 examined into that; and 
we know, they have a juriſdiction with relation to breaches of 
privilege, and contempts done to them, and the right of perſons. 
to vote for members of parliament ; and we muſt take it, that 
what they have done is warranted by that their juriſdiction, and 
is well done. He ſaid this was a commitment in execution, and 
not pro ſalva cuſtodia. He ſaid, the court were to determine the 
bounds of juriſdictions, as they do the bougds of pariſhes, by uſage: 
that of the ſide of the houſe of Commons, there was immemorial 

uſage: and that he expected ſome precedents would have been 
brought to ſhew, that this court 2ight inquire into the proceedings 
'of the houſe of Commons, and diſcharge perſons committed by 
them; but that the council for the priſoners had not brought one 
prec:dent, nor one book caſe, nor one opinion in print, to war- 
rant any ſuch power in this court: and that nan uſer in tuis caſe 
was a very great #rgument, that the court had no ſuch power. 
But he ſaid, the reaton why there were no precedents of that kind, 
was very obvious, viz. that it would be unreaſonable to put the 
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Judges 0 determining the privileges of the houſe of Commons, 
of which privileges they have no account, nor any footſteps in 

their books : that the heuſe of Commons have the records of them, 

and as occaſion requires, ſearch them to find them: that the judges 
cannot reſort to thoſe records, arid therefore it is indeed impoſſible 
for them to judge matters of privilege. And my lord Coke in his 

4 Tiff. fol. 15 ſays, that it is ler ab omnibus quaererda, a multir 
ignorala, a pautis cognita. He faid, my lord 90 yt h s caſe was 
the only caſe wherever a habeas corpus was brought upon à com- 

mitment by either houſe of parliament ; bat that he could not fay 

a habeas cor pus would not lie, becauſe, till the return of the Babes, 

corpus, the cauſe of commitment does not appear; and it is one of 

the greateſt privileges of the ſubject to have the cauſe of his impri- 

ſonment inquired into in this court: but when it appears to be a 
commitment by the houfe of Commons, he muſt be remanded. 


as. te. 


ww, 744 


Lords no Conſider the j | 
Aestür⸗ by the common law upon writs of error, but 


e 67; contrary to the judgment of the houſe of Commons, which yet we 
lege, but not muſt do in this cafe, if we diſcharge the ptiſoners from their im- 
contrary to pyriſonment, which is the only judgment the hpuſe of Commons 
the judgment 

of the Com- E E N 20 2 ; 

no.. guilty of a breach of their privileges. This is drawing the plea ad 
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of their own privileges. This court judges of privilege only inci- 
dentally, and ſo they did in Bz:yor's caſe, aod in the caſe of Afbby : 
verſ. White ; for when an action is brought ia this court, judgment 
muſt be given one way or other. So they do in ecclefiaſtical mat 
ters, when a queſtion of that nature ariſes in an action brought be- 
fore them; as in the cafe of the Quaker's marriage depending in 
the Common Plcas ; but their judgment will not bind the Eccleſi- 
aſtical Court. And therefore, if ſuch a matriage ſhould be adjud - Pils, Common 
ged at law to be a good marriage, and yet afterwards the parties ning « Qua- 
ſhould be cited into the Eecleſiaſtical Court for living in fornication, bert marriage 
and excommunicated, and taken upon the capias excommunicatuy, Pad tue Bc. 
this court could not diſcharge them upon a habeas corpus. So here, cleiaſtical 
the court of Parliament he ſaid was a ſuperior court to this court, and Cour; and 
though the King's Bench have a power to prevent exceſſes of juriſ- cy 23 
diction in courts, yet they cannot prevent ſuck exceſſes in parliament, municate 
becauſe that is a ſuperior court to them, and a prohibition was ne- — 
ver moved for to the parliament, It the houſe of Lords ſhould take dicharge 
upon them to determine freeholds, this court could not prohibit them dn 
them, there are writs in the Regiſter ad regia jura conſervanda, *** + 
which may be ſent to the Eccleſiaſtical Court, but they cannot go 
to the houſe of Lords. There was a caſe lately, wherein the Lords 
made an order originally in a cauſe, but the parties grieved could 
not have come here for relief. 80 Skinner's caſe was brought ori- 
ginally in the houſe of Lords, and this court could not have helped 
them. He cited 4 Inf. 5o, 51. and 13 Co. 63, 64. that the privi- Moor 57. 
lege, order, or cuſtom of parliament, either of the upper houſe, or T cafe. 
houſe of Commons, belongs to the determination or deciſion only 
of the Court of Parliament ; the judges being aſked by the Lords 3: Hen-6.n, 
concerning privilege of parliament, anſwered, that they ought not 5% pryan's 
to anſwer to this queſtion, for it hath not been uſed aforetime, that 4 lab. 16. 
the judges ſhould in any wiſe determine the privilege of this high 
Court of Parliament; for it is ſo high and mighty in its nature, 
that it may make laws, and that what is law, it may make no law, 
and the determination and knowledge of that privilege belongeth ta 
the Lords of parliament, and not to the judges. The privilege in 
queſtion in that caſe was concerning the Speaker of the houſe of 
Commons being taken in execution. But if they ſhould diſcharge 
theſe perſons, that are committed by the houſe of Commons for a 
breach of provilegs, this would be to take upon theraſelves directly 
to judge of the privileges of parliament. This want of juriſdiction unt of jurit- 
in the court cures all the faults in the commitment; though if that dition in the 
were to be debated, there ought to be a difference taken between a f cares all 
commitment for a crime, and for a contempt. And as to that ob- conmiment. 
JeQion to the warrant, that it was to detain the priſoners during 
the pleaſure of the houſe of Commons, that he ſaid was the con- 
ſtant form of warrants by the houſe, It is objected, that in bring 
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ing theſe actions the mg have done nothing but what the 
Lords have adjudged they may do, and the houſe of Lords is the 
ſupreme judicature of the kingdom. As to that, he ſaid, that if this 
commitment were for that reaſon an exceſs of juriſdiction, that 
court could not remedy it, but it ought to be remedied by confe- 
. rence, and that was the proper remedy, where the parliament aſ- 
ſumes an exceflive juriſdiction : that where the Lords in Skinner's 
caſe aſſumed an original juriſdiction, upon a conference the Lords 
were ſatisfied and receded. Upon conferences the reaſons upon 
which the houſes act will appear, and if the Commons have no rea- 
ſon for what they do, it is to be preſumed they will never be choſen 
again; and if the Lords are in the wrong, the other houſe will not 
reſt till all is ſet right again. In my lord Shafreſbury's: caſe the 
judges were all cf opinion, that the cauſe of commitment was not 
| examinable here, which is an/authority-in- point that we have no- 
Dommon thing to do with this caſe. As to the priſoners not being members, 
may commit . . 
perſons, that there are many inſtances that the Commons can commit perſons 
are not mem- not members of the houſe ; and there are many inſtances of ſuch / 
ver. commitments in 4 It. 23. So in Ferrer's caſe in Dier 61. the 
ſheriff was committed for detaining a member of parliament in exe- 
cution. And though, as More: 57. is, a man in, execution cannot 
have privilege of parliament, and ſo the execution was good, yet 
it was irregularly executed. But beſides, the houſe of Commons 
having a power to examine matters of privilege, muſt alſo of con- 
\ ſequence have a power to puniſh-the breach of it, As for my lord 
Danby's caſe, he was under a criminal proſecution by way of im- 
pieachment, and upon that was committed, and lay four months in 
| Bailed or im- goal, and for that reaſon was bailed; and the houſe was not then 
Peachmeut. fitting. He ſaid, the houſe of Commons had the power to deter- 
. mine election, and that any voices given, or an election beſbre 
the precept read and publiſhed, are void, as my lord Coke ſays, 
4 Int. 49. ſecundum: legem et con ſuetudinem parliamenti. There 
have been many ſtatutes made relating to theſe matters, and ſo far 
they are ſubject to the common law, but no fartner. 


Holt chief juſtice ſaid, that the legality of the commitment de- 

pended upon the vote recited in the warant ; and for his part he 

thought the priſoners ought to be diſcharged, though in this his 

| opinion he was ſo unfortunate as to go contrary to the act of the 

- + © houſe of Commons, and the opinion of all the reſt of the judges 
of England, whole aſſiſtance they had defired, and there had been 
a meeting for that purpoſe. He ſaid, that this was not ſuch an 

- impriſonment as the freemen of England ought to be bound by; 

for that this, which was only doing a legal act, could not be made 

legal by the vote of the houſe of Commons; for that neither houſe 


of Farliament, nor both houſes jointly, could diſpoſe of the liberty 
2 * x. ar 
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or property of the ſubje& ; for to this purpoſe the Queen muſt 
join: and that it was in the neceſſity of their ſeveral concurrences 
to ſuch acts, that the great ſecurity of the liberty of the ſubject 
conſiſted. He ſaid, that the firſt matter, which was laid as a breach 1ſt Matter. 
of privilege, was none: and to that purpoſe he cited Binyon's 2 
caſe, where in an aſſumpſit the defendant pleaded the ſtatute of li- — 
mitations, and the plaintiff replied, that the defendant was a parlia- men. 
ment man, &c, and the plea was over-ruled, becauſe one might 
file an original againſt a parliament man, and continue it down, 
without breach of privilege. And that it ſhould be ſo is of abſo- 
late neceſſity, in order to ſave the ſtatute of limitations; for other- 
wiſe, as is held in that caſe in 4 Lev. 111, that caſe not being pro- 
vided for by an exception, the plaintiff would be barred of his aQi- 
on, notwithſtanding that he could not file an original. So a man 
whilſt member of parliament may alien his eſtate by fine with pro- 
clamations, and a perſon that has right may be neceſſitated to com- 
mence an action to ſave the bar that would incur againſt him by 
the ſtatute of 4 Hen. 7. So one may commence an action againft 
a member of parliament, that is executor ; and conſequently the 
commencing an action againſt the conſtables of Ayleſbury is no 
breach of privilege. As to proſecuting the action, which was the 24 Matter. 
ſecond matter; he ſaid, it was uncertain. what ſort of proſecuting 
they meant, For profecuting might be only continuing the origi- 
nal, which as was ſaid before, would be no breach of privilege, 
though taking out a capias, or a dijlringas would, The third za Mater, 
thing is, the perſons the action is brought againſt, vig. the conſta- 
bles of Ayleſbury ; now it does not appear, that the conſtables of 
Ayleſbury have any privilege, and if they have any, it ought to 
have been ſet out, becauſe qua conftables of Ayleſbury, they have 
no more privilege than the conſtables of St. Martin's in the Fields, 
The fourth matter, he ſaid, was for bringing an action at common 4th Matter, 
law for not allowing his vote in the election of members to ſerve in 8 
parliament, Now to bring an aQion againft a perſon, who is not fear” ringer 
e he ſaid was no offence, though no action would lie in — aro'e, 
this cale, or though the matter upon which the action was ground- © * were 
ed was falſe. And ſo is 2 R. 20 9. And if a peer be — chip 
with any falſe and ſcandalous matter, yet if it be by way of action, ous ſvir, 
he cannot have ſcandalum magnatum. A man who brings an action _— 6, 
againſt another, who is not a privileged perſon, is not to have his Kel. 26. 
ion ſtopped, eſpecially if he has a good cauſe of action, which that D 335+ 
_ the plaintiffs in this caſe have, appears by the reverſal of the jndg- 
ment of this-court in domo precerum in the caſe of Aſhby verſ. White. 
And this action, which was brought in this caſe, appears by the de- 
ſcription of it in the vote of the houſe of Commons, to be for. the 
lame caute of action that that was, I will ſuppoſe, that the bring- 
ng lach actions was declared by the houſe of Commons to be a 

5 B 8 breach 
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Declaration of breach, of therir privilege 3 but that declaration will not make that a 


and others ure people in a high degree, by ſubjecting them to impriſonment 

ſpecies of this the infringement of hem, which is what the people cannot be ſub- 
. Lhe lex por” jected to without an a of parliament- As to what was ſaid, that 
lumen ; and the houſe of Commons ate judges of their own privileges, he ſaid, 
if ue ; they were ſo, when it comes before theme. And as t0 the inſtan- 
. cited, where the judges have been cautious in giving ang anſwet 


to know what 1N parliament in matters of privilege of parliament 3 be ſaid, the 
it is. 


reaſon of that Was, becauſe the members know prabably their own 
Clerk's caſe, privileges Vetter then the judges But when a matter of privilege 
5 Co. 644 Comes in. queſtion in W. eſlminſter-ball, the judges mult determine 
it, as they did in Binyon 5 caſe, Suppoſe theſe actions againſt the 
conſtables of Ayleſbury bad gone on, and the defendadts bad pleaded 

this privilege; WE muſt bave determined, whether there were any 

He faid, u to ſuch privilege: ot 00: And we may 35 well determine it u 
de high con- return of this babeas cor pus, for the defendants ate here in a proper 
falten of courſe of law, and the mattet appears to us upon record as Well this 
ine houſe of Way, a8 if it were pleaded to an action. We muſt take notice of the 
Were lex parliamenti : my lord Coke in bis 1 Joſt. 11. 5. enumerates the ſe- 
at hold plea veral laws that are within this realm, and the lex parliament! is ode 


_— what my lord Coke ſays 10 the ſame place, that the lex parliament! 
ginglly, there- eſt a multis ignoral d, that is, becauſe they will not apply themſelves 
bs how en to underſtand it, He gave a great encomium of my lord Clarendon, and 
ah econ i cited a paſſage out of his biſtory, relating to the fame docttine wit! 
bs cee! this, that was then {et up, that the houſe of Comme 
aj, vl only judges of their own privileges, and therefore whate! 
ury's MS. ſaid was their privilege, Was ſuch: it is in his firſt paſts 
Sc. and is very applicable to the preſent caſe, but too lopg 10 
tranſcribe d. He ſaid, he would che 4 greater author than 
King Charles the firſt, in his anſwer 10 the declaration and 
Roſbw. 3 vol. votes of the 1WO houſes concerning Hull, Clarendon, . } par 
528, 7399 and Ruſbwoorth's Colle dions, herein among othet things 


735 he very. well koew the great and unlimited power of a pa V 
bu he knee well, it was only in that ſenſe, as h 


r ine parliameht; without bim and again his conſent the 
of eithet ot doch houſes togethef muſt not, could ud. 
(if he could help it, for his ſubjec's ſake a8 well as bis own den 
| bid any thing that Was enjoined by the law, or e jo! 
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that was forbidden b TOW Ke iis 
23 of both houſes 8 And the: chief juſtice (aid, if the Tore: » 
not make a law, by parity of reaſon houſe of Com- 
r not declare law. That the bringing this action is Te OP 
breach of the privilege of the houſe of commons, appears b the 8388 
judgment in the caſe of Afb5y and White, in the ar abba kee by theie 
which caſe before the houſe of Lords, this argument « TURE reſolutions, 
lege of the houſe of Commons was infiſted on "Beſides if the — Gay 
. TREE . if the * ea law 
bringing this action was a breach of the privilege of the houſe + dy themſelves, 
Commons, why was not Aſbby committed, when he firſt ot and who (fays 
the action; but the ſuffering hi view Be BR bronghy > can 'hew 
; ering him to go on with his action i me how en 
gument, that this -pretence. of privilege is a new-thing,. Arby al houſe of 
covered in his action, and theſe men have followed his ſteps, ah Conmetrens 
| 75 they are here ſaid to have acted in breach of the pay os efocution? - 
of the houſe of Commons. I ſhall fay nothing to th Ay Kae No man has 
by and White, becauſe the t e caſe of AD privileges- 
7. . L rcatons upon which that judgment Was gainſt the law 
given are printed, He ſaid, the, bringing this action is ſaid t he 14 
-: AN of Kg juriſdiction of the houſe of ne e — 
e ſaid could not be, becauſe neither ; arliamen 
could hold ple a in any action; and beſides, be 1 dee | 
3 re- He ſaid, he made no queſtion of the = parti fa 
t oule of Commons to c i : | ament.. 
man for offering an affront to a yg pa Fu rg ee 9 Fs — 
_—_ nay they might commit for a crime, becauſe 4 05 * 2 "wo 
ee e et on Shaftsbury's caſe differed from this n 
m_ ere was for a contempt done i 5 
= ſid, the cauſe of the priſoners ON anger 94 lege, — 
. e warrants efcluded any intendment, that they might > Wu Lords are 
—_— 3 any other cauſe, than that expreſſed in the 3 A = 
1 aid, both houſes of parliament were bound by th 15 e 
3 5 tac land, and in their actions were obliged _ = W but when a 
rn my lcd Dna xe, which ws this My Fd Bay k.. 
murder by the na the Queen's 
aud he pleaded in abatement, an by _— 2 1 Bench com: 
created his grandfather earl of Banbury, and fo ſn IS — . 
to him, and prayed judg | » Al ewed the deſcent d ere 
to im, and prayed judgment of the indiment, becauſe he was — 06 
ee nag 175 : the attorney genera] replied, that upon his peti- — 
mige Ag ouſe of Lords to be tried by his peers, the . Suppoſe the 
axed" by penny, and diabowes Dons 200+ - 92 e 
” whe _ Fo voy was held to be naught, and the plea ws 4's — 8 
lictment was abated: and ſaid, that caſ- | poſition of the 
great way in this caſe, See Latch 48 180 © would de © ddr 
Seiles 415 Captain Szreeter's caſe, and 3 pt * 3 = 
pleaded privi- 


lege to the juriſdiction * 
ö ur of the court, and is i beea 
ce:ermined privilege ? From Banbury's MS. N 


ere, . NN of the court given, the court were moved, Jud 
ight be made up of the cate; and upon attendance ihe da. 


2 of 


of the judges in vacation, a form of entry was ſettled and 
on; Which begun with the award of the writ, returnable as afore. 
faid, and then that upon the day the keeper of Newgate brought 


up the priſoners and made the return aforeſaid, and then a curia 


_adviſare till Monday, and then the bringing them up again, and then 
the following entry; et ſuper matura deliberation? per curiam hie 
habita, pro eo quod videtur curiae hic, quod cognitio cauſae captionis 
et detentionis praedicti Jobannis Paty non pertinet ad curiam dictae 
dominae reginae coram ifſa regina, ideo idem Jobannes remittitur 


praefato cuſtodi gaalae ditlae dominae reginae de Newgate, remanere 


in flatu quo fuit tempore emanationis brevis praedicki. 


Regina ver/. Callingwood. 


8. C. 3 Salky INdictment, th t the defendant 20 Martii, &c. et diverfis diebus 
. KL antea tam ncdte quam in die apud, &c. quendam Carolum Scri- 
6 Mod: 99% wener ſervum et apprenticium cujuſdam Richardi Creft illicite in- 
x Salk, 380. jufte et nequiter movit ſeduxit et allexit boo yards of calamanca 
eee x valoris, Sc. de bonis et catallis praefati Richardi extra praedictam 
lere, s domum et ſhopam ipſius Richard: illicite injuſte et nequiter capere et 
take goods aſportare, et quod eodem die ef diverſis dicbus, &c. the defendant 
om ns mt” bona et catalla praediftia a pratfato Carolo Scrivener ſeruo et ap- 
48 prenticio praefati Richarai Croft adtunc apud, &c. illicite injuſte 
et nequiter cepit recepit habuit, et ad uſum ſuum preprium convertit, 

bene ſeiens praedidtum Carolum Scrivener fore ſervum et apprenti- 

cium praefati Richardi Croft, ad grave damnum itfius Richardi, et 

in malum exemplum omnum aliorum, &c. Judgment was given 

for the defendant in this caſe, upon the authority of the caſe of 

Regies „ The Queen ver ſ. Daniell, which indictment was, quod tali die at 
Dauiell. diverſis diebus, &c. quendam Carolum Scett ſirvum et apprenticium 
An indig ment Cujuſdam Foſrphi Biſiep extra domum ſhopanm et ſervitium praedicli 
does not lie a- Jgſepbi magiltri ſui decedere et ſcipſum abſentare illicite et injule 
Eben fin. allexit proÞuratit et caufatit, et quod praedifius Jebannes Daniell 
ticing away adtunc et diver/'s dicbus, Ec. antea, illicite injuſle et neguiter nuit 
Hizappreatice. ſeduxit et allexit fraedichum Caro um Scott 200 Caruina hats va- 
þ kris, &c. de bonis et cattalis fraefati Feſerki extra demum ex ſhopum 

iffnus Joſeſli iliicite in uſte et nequiter catiendum et aſtortandum; 

et quod Johannes Daniell ecdem die et diver ſis atebus, &c. fracdida 

bona et catalia praefati Jeſepbi adtunc et ibidem illicite ixjulle et 

nequiter cepit recepit babuit, et ad uſum ipſius Jobunnis proprium 

cendertit, ipſe idem TJehannes dictis diebus, &c. bene ſciens prae- 

dium Carolum Scett fore ſervum et apprenticium iffius Jeſepli, 

Sc. In this caſe ot The Queen verſ. Daniell, alter ſeveral mo- 

tions, and debiie of the matters moved in arreſt of judgment, 
judgulcut was given for the defendant. Hole chief juſtice gave ow, 
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e their judgment, for the 'indbftment was naught. For 
he ſaid, this was a private injury, for which am actiom upon the 
.caſe would lie, but it was not an injury of ſuch a publick nature, 
as to maintain an indictment. Indeed an action of treſpaſs will lie 
for taking a mans ſervant out of his actual ſervice. So 15:21 Hun. 
6. 31. but for enticing away a man's ſervant, which is the caſe 
here, treſpaſs will not lie, but only an action upon the caſe. 
gecondly. he ſaid, it did hot appear whether this Charks Scott was 
a ſervant or an apprentice, for the indictment is er fue ap- 
prenticium. Now a fervant and an apprentice are diſtinck things; 
an apprentice muſt be by deed, a ſervant may be by parol, and the 

diſcharge of an apprentice.mult be by deed, of a ſervant by parol : Note, it is 


ſo is the book before cited. however, it is but a private in- 1 — 
jury, and actionable, were this Scart ſervant or apprentice. He eee the 


faid, there was another matter laid in the indictment, beſides en- writ be er- 
ticing away the ſervant ; but he ſaid there was no venue laid for ny = 
it, and ſo that would not help. | 


vice verſa, -it 
| may be 
Gould juſtice faid, in Ney 105. there was an action upon the t te 
caſe for enticing away an apprentice. | * 


Powell juſtice faid, he doubted at firſt. But beſides he ſaid, it 
ought to have been laid in the indictment, that Scott did depart. 


In the caſe of The Queen verſ. Callingwoad, after verdict for the 
Queen, it was moved in arreſt-of judgment, that there was no 
place hid where the domus et ſbopa were, it was ſaid, domus et 
 ſhopa ; praedict. and there was no domus ef ſhope mentioned before. 
And it was urged, that this was the ſame exception that was allow- 
ed by the court in the caſe of The Queen ver /. Daniell. The court 
agreed, that the indictment in the caſe of Daniell was held to be ill, 
becauſe there was no venue where the goods were taken away, and 
ſo all that part of the indictment being diſcharged, the queſtion 
came to be upon what remained, whether the bare enticing an 
apprentice away from his maſter were a ſufficient matter to main- 
tain an inditment, which was reſolved, that it was not. 


Mr. Mountague took an exception, that it was not averred, that 
the apprentice took away the ca/am ance, and it is not enough to 


hy, that the defendant received it, without laying, that the other 
took it away, 


Holt chief juſtice ſaid, that it ſhould have been laid, that the 
defendant ſeduced the apprentice, and that the apprentice vi er 
arms took away the goods, The indictment might have been 
18 general 
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tion, becauſe it was the ſame caſe with that of Daniell. 


ſeſſionem pacts dominae reginae, &c. coram, &c. juſticiariis diftue 
dominae ad pacem, Sc. omitting reginae; but that was held to 
be well, and that dictae dominae ſhould relate to reginae before. 


3 Vol. 45. 


(Caſe for af- 
frmiog the 


: 


rent of houſes concernens perquiſitionem 14. meſuagiorum cum pertinentiis of the de- 


ſold by the 


defendant to 


5 of redemption eorundem the defendant had :itulum et remanere cujuſ- 
be more than dam termint 61 annorum commencing in craſtino Lady-day 1683 
ic really was. then to come and unexpired ; and upon that communication the 


Keb. 510, 
518, 522. 


general againſt the defendant for taking away the calamanca vi ef 
" arms, for he is a taker. e e 


XN action upon the caſe pro eo quod cum quaedam converſatis 


the plaintiff ſays, that the defendant then and there falſly and 


* 


f Judgment was given for the the defendant upon the firſt excep- 


There was an exception taken to the caption, that it was ad 


| Lyſney ver /. Selby. 


; babita et mota fuit inter the defendant and plaintiff, de et 


fendant's by the plaintiff of the defendant to which or to the equity 


.defendant affirmed falſly and fraudulently to the plaintiff, that the 
aforeſaid 14 houſes cum pertinentiis were then demiſed at the yearly 
rent of 65 J. to which aſſertion and affirmation of the defendant's 
then and there ſo made the plaintiff giving credit, the ſame 
. plaintiff aftrwards, viz. the ſame day and year and place bought 
of the aforeſaid defendant the ſaid 14 meſſuages cum pertinentus 
for a great ſum of money, vix. for 5 J. in hand paid, and for 
200 J. then before owing to the plaintiff by the defendant for 
money lent by the plaintiff to the defendant, and thereupon the 
defendant by an indenture of aſſignment between the ſaid plaintiff 
and defendant bargained and fold and aſſigned to the plaintiff the 
faid 14 meſſuages cum pertinentiit, and the equity of redemption of 
the ſame, to hold to the plaintiff for the reſidue of the ſaid term 
of 61 years then to come and unexpired, ubi revera et in facto 
the faid 14 houſes at the time of the affirmation of the defendant 
aforeſaid, and at the ſaid time of the buying and aſſignment afore- 
ſaid, were demiſed for 52 J. 10s. only and no no more; et fic idem 


fraudulently deceived and defrauded the plaintiff to the damage of 

the plaintiff of 200 1. Upon not guilty pleaded, there was a ver- 

dict for the plaintiff. Mr. Eyre moved in arreſt of judgment; 

firſt, that it did not appear that the defendant was in poſſeſſion of 

theſe houſes at the time of the ſale, though it was neceſſary he 

ſhould be Jo, to the maintaining of the action, the reaſon on 
5 1 : E gro 


- 
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ground of the action being, that the defendant had a better means 
of knowing the yearly rent than the plaintiff. It is only laid in 
the declaration, that the defendant was intitled to the houſes, or 
the equity of redemption eorundem, which makes it more-probable. 
he was out of poſſeſſion, and conſequently having no better means 
of knowledge than the plaintiff, though he did affirm the houſes 
to be demiſed at ſuch a yearly rent, yet that affirmation will not 
be ſufficient to ground an action upon. Secondly, it does not T 
pear that this affirmation was made at the time of the ſale, the = 
declaration ſays, that ſuch a day there was a communication, &c. 
and upon that this affirmation was made = the defendant, to 7 
which affirmation the plaintiff giving credit, afterwards he bought. | 
To warrant this exception he relied on the caſe in 2 Cr. 196. Ro, "i 
well verſ. Vaughan : "where in caſe in nature of deceit, the plaintiff 

declared, that Queen Elizabeth was ſeiſed in fee of the advowſon 

of the vicarage of .S. to which the tithes in S. appertained : to 

which vicarage the gth of June 35th of Elizabeth the defendant 

affirmed, that he was lawful incumbent, and had right to the 

tithes from the death of T. V. the laſt incumbent: whereupon the 

plaintiff 16 June 35 Elix. having communication with the defen- 

dant about his buying-of the defendant the tithes appertaining to 

the ſaid vicarage from the death of T. V. the incumbent; which 

was 16 April 35 Eliz. until Michaelmas following, ' the defen- 

dant adtunc ſciens, that he had not any right or intereſt to the 

tithes, whereas he was never inſtituted and inducted, but that they 

v eee to E. T. fold them to the plaintiff for 30 J. falſe et 

deceptive, and avers, that E. T. was en admitted, &c. to 

that vicarage the laſt day of Auguſt 35 Elix. and took the tithes, 

and ſo the plaintiff loſt them: in which caſe it is held, that the 

warranty, which is neceſſary in theſe actions, ought to be at the 

time of the ſale. And by the ſame reaſon the affirmation, which 

in theſe actions comes in lieu of the warranty in thoſe, ought to 

be allo at the time of the ſale. It appears upon the declaration in 

this caſe, that the affirmation and the ſale were the ſame day; but 

it is poffea that ſame day; ſo that the affirmation was not at the 

very time of the bargain, The chief juſtice ſaid, the reaſon of the 

cafe in Croke was, becauſe the thing that was ſold being in the Caſe dees no: 
realty, the plaintiff who was buyer might have looked into the lie for ſelling 
title M hich Powell agreed, and ſaid it was like felling another 2 


8 her 
lands, for which the buyer ſhall never have any action. — 


Serjeant Darnall. The firſt objection, that it does not appear, 
at he was in poſſeſſion, is nothing; for it is not material whe- 
ther he were or no. We have ſhewed, that the defendant was in- 
titled to 14 meſſuages, and being ſo intitled, treated with us for the 
dale, and we not Knowing the value of them, nor what they were 
let 


Ys 
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i Holt chief juſtice Taid, as to the warrantizando vendidir, that 
ſore the ſale is ; - A : 
y ve to mais. WAL be fo, though the warranty be before the ſale; as if upon a 


lum an ation, freaty about the buying of certain goods, the buyer ſhould all; the 


not after, 


let only for fo much. So that our action is grounded on the fale, 


Jet for, the defendant affirmed they were let for ſo much; and 
that we giving credit to his affirmation bought them; whereas at 
the time of the affirmation, and at the time of the ſale, they were 


and therefore, unleſs the defendant has not power to fell them, 
nothing elſe is material. The rents the houſes were let for was in 
his notice, not in ours. 


ſeller, if he would warrant them to be of ſuch a value, and to be 
his own goods, and the ſeller ſhould warrant them, and then the 
buyer ſhould demand the price, and the ſeller ſhould fet the price, 
and then the buyer ſhould take time to conſider for two. or three 
days, and then ſhould come and give the ſeller his price; though 
the warranty here was before the fale, yet this will be well, be- 
cauſe the warranty is the ground of the treaty, and this is warran- 
rizando vendidit. But it is otherwiſe, if the warranty be after the 
ſale; as if a man ſells goods, and afterwards warrants them, 
ſuch a warrant is not good. But in the other caſe the war- 
rarity is part of the contract. Secondly, as to the defendant's 
not being in poſſeſſion ; ſuppoſe a man has houſes in leaſe in the 
poſſeſſion of his tenants, which is this caſe, and upon ſale of them 
affirms, that they are let at ſo much per annum rent. The caſe 
of Eakins verſ. Treſham, 1 Lev. 102. 1 Sid. 146. is, that an 
action will lie for ſuch a falſe affirmation. If it were not for that 
reſolution, I ſhould think it a hard action to maintain. The dif- 
Ferehce is there taken between the annual value and the value in 
groſs: if the vendee does not depend upon the affirmation of the 
vendor, but fends to inquire into the value of the houſes, &c. 
what they let for, as it appeared the plaintiff did in this caſe, 
there it is not reaſonable he ſhould recover. And therefore this 
was not a good verdict, but I believe the jury had compaſſion 
upon the defendant upon this conſideration, becauſe it was not 
ſo clear, that the plaintiff relied upon his affirmation, and there- 
fore gave ſuch ſmall damages as 20/, If the vendor gives ina par- 
ticular of the rents, and the vendee ſays, he will truſt him and 
inquire no farther, but rely upon his particular; there if the pat- 
ticular be falſe, an action will lie: but if the vendee will go and 
inquire farther what the rents are, there it ſeems unreaſonable he 
ſhould have any action, though the particular be falſe, becauſe he 
did not rely upon the particular, 


Poroell juſtice. The plaintiff did not make out his title to his 
action fo clcarly upon the trial, Where the action is grounded 
& upon 
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upon the warranty, there you muſt ſay in your declaration, that 
the defendant warrantizendo vendidit; but in theſe actions npon 
the caſe in the nature of deceipt for a falſe affirmation, you need not 
lay, that the. defendant afermando vendidit. And if in thoſe ac- 
tions founded upon a warranty, the warranty were given befare 
the ſale, or while the contract was depending, the evidence will 
ſupport well enough the warrantizando vendidit in the declaration. 
This declaration would not have been good upon a warranty, be- 
cauſe the warranty muſt be before the ſale. But. there are actions 
upon the caſe in nature of deceipt, which will lie upon a falſe af- 
firmation, without a warranty; but the matter that ſticks with 
me is, that the vendee might have inquired into the rents. But 
then to that it may be anſwered, that the tenants might have com- 
bined with the landlord, under whoſe power they frequently are, 
and have mifinformed and ſo cheated him. The caſe of Eakins 
and Treſham is this very caſe in point, and the difference is there 
taken between the value of land or a leaſe in groſs, and the value f 
of the rent, or what it is let at; an action will not lie for a falſe f 
affirmation in the firſt caſe, without a warranty, according to the N 
caſe is Telv. 20, otherwiſe in the ſecond. As to the defendant's 
not being in poſſeſſion, he ſaid that was all one, for the equity of 
redemption was ſaleable: and if upon ſuch a fale ſuch an affirmation 
be made, that is a ſufficient cauſe of action. He ſaid the poſtea 
here is not after the contract, but after the communication. Quaere. 


— pp = 


Sauld juſtice ſaid, the value of the rents was a thing hard to be 
known, and ſecret, known to none but the landlord and the te- 
nants, and they might be in confederacy together. 


Powys juſtice ſaid, that it was a hard aQion, becauſe the vendee 
might come to the knowledge of the value of the rents. And he 
took notice of the difterence in Eakins and Treſham's caſe. 


This paſt in Micbaelmas term laſt, and the court took time to 
conſider and look into the record of Ealins and Treſham's calc ; 
and after long conſidering, and upon the view of that record, the 
laſt day of Hilary terms the chief juſtice returned the pyſtea to 
lerjeant Darnell and bid him enter his judgment. 


. Markett ver/. Johnſon. 


os an action of debt upon a bond of 500/, the defendant pleaded, 3 0. 
quoad 225 l. parceilam de praediftis 5001: that he had paid it, ito. 

dad the plaintiff, demurted. And it was moved oo the part of the _ 55 
defendant, that by the demurrer the aQtiop was diſcontinued, the ,, Mod, 34. 


Diſcontinu- 
5 pien ance. s 
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lea being only to part; and therefore the plaintiff t to 
IR rs Ken i dicit for the refidue. by. 3 2 
—— —  verſ. Maſon was cited, in which ſerjeant Hall was of the 
_ plaintiffs council, where in an action of debt upon a bond, the 
defendant pleaded guoad part, payment and an acquittance, and the 
plaintiff demurred, and the action was held to be diſcontinued. 
derjeant Hall for the plaintiff ſaid, that it was not a diſcontinuance 
in this caſe, becauſe the bond is intire, and therefore the plaintiff 
cannot have judgment for part. | 


: Holt chief juſtice ſaid, that in an action of debt upon a bond, a 
man might have ſeveral pleas in bar. As ſuppoſe the plaintiff ſued 

as executor, the defendant might plead the releaſe of the teſtator as 
to part, and for the reſidue the releaſe of the plaintiff, - So a man 
may plead quoad part, payment and an acquittance, and then 
there being no anſwer to the reſidue, the plaintiff ſhould have took 
judgment by nil dicit for it. | 


The court were- going to give judgment for the defendant, when 
it was obſerved, that this plea was of this term, and therefore the 
plaintiff might take his judgment for the reſidue by ml dicit, and 
for the reſidue, for the inſufficiency of the plea. 2 


It was alleged for the defendant, that the plea delivered was of 
laſt term, and therefore the record ought to have been made up ſo. 
And it was prayed, that it might be examined. But the clerks 
certifying the court, that it being only a plea to enter, the recotd 
might be made up either way; the court would not order it to be 
examined, but ſaid it was trick for trick. 


Ty ſonn ver, Hylyard. 


8. C. Salk TPON a writ of error of a judgment in the Common Pleas, 
269. the declaration was of Trinity primo; and upon diminution 
In error, if alleged for want of an original, and imparlance, and continuances, 


ee and certiorari ſued out, it was returned, that the declaration was 


return a te- of Hil. 13 Will. 3. with imparlances to Trinity primo, and an oti- 
cord contrary ginal of Trinity primo. And it was objected, that this could not 


ice de the original in this action, being after the declaration; and ſo 


it cannot be there being no original, the judgment ought to be reverſed, 


received. 
= . placita was of Trinity primo, Debt upon a bond of 1000. 
by the plaintiff, as the record is, adminiſtrator of Chriſtopher Hyl- 
yard de bonis non adminiſtratis per Jane Hylyard widow, executrix 
of Chriſtopher, with the will of Chrifloper annexed. The * 
1 . an 
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dant in propria penſona ſua venit et defendit, Sc. et nihil, Cc. dicit, 
and thereupon judgment is given for the plaintiff in the ſame term. 
The plaintiff in error aſſigns for error, inter alia, that there was 
no original of Hil. 1701, or Eaſter 1702, or Trin. primo, nec non 
babetur omi ſſio certificationis intratioms narrationis, et conti- 
' nuationum proceſſus ſuperinde facti, de termino ſan#ti Hilarii 1701 
ſupradicti; and alſo, that there was not any warrant of attorney 
for the plaintiff in the Common Pleas, and thereupon prays certio- 
raris, The cuſtos brevium returns, that there is no original of Tri- 
nity primo, and thereupon a ſcire facias is awarded againſt the de- 
fendant in error; and he comes in and pleads, that there is an ori- 
ginal of Trinity primo, which is omitted in the record certified, 
and prays a certiorari to the cuſtos brevinm, who returns an original 
of Trinity primo, Thereupon the plaintiff in error prays a cer- 
tiorari to the chief juſtice, to certify, whether there was any war- 
rant of attorney for Hylyard necne, and alſo utrum fit aliqua in- 
tratio narrationis et continuationum proceſſus ſuper inde facti in pla- 
cito praedicto de termino ſancti Hilarii 1701, ſeu de termino Paſchae 
1702, five de termino ſandtae Trinitatis primo, necne. The chief 
juſtice returns, quod invenit intrationem de recordo narrationis, ac 
licentiam interloquendi ad narrationem illam cum continuationibus 
inde inter partes praedictas, tenor cujus, Cc. Placita irrotu- 
lata, &c. coram the chief juſtice, &c. de banco, de termino ſancti 
Hilarii, anno regni Willielmi tertii, &c. 13%. And then follows 
the declaration, word for word the ſame with this; and then fol- 
low the imparlances, viz. er praedictus Willielmus Tyſon in propria 
perſona ſua venit et defendit vim, &c. et petit licentiam inde inter- 
| bic uſque in quindenam Paſchae et habet, &c. Idem dies, &c. 
ad quem diem, &c. et ſuper hoc idem Willielmus petit ulterius licen- 
tiam ay" pas" bic uſque a die ſanctae Trinitatis in tres ſeptimanas, 
et babet, &c. idem dies, &c. And the chief juſtice alſo returns, 
that there was no warrant of attorney of any of thoſe terms or years. 
The defendant in error pleads, that there is a warrant of attorney 
of Trinity primo, and prays a certiorari ;-and the chief juſtice re- 
turns a warrant of attorney of Trinity primo; and thereupon the de- 
Fendant in error pleads, in nullo et erratum. | 


Powell juſtice. The way in the Common Pleas is to enter all 


their proceedings of the ſame term of which the judgment is 
gen. s : » 


Holt chief juſtice, This matter that is returned is impoſſible 1 Rel. 764. 


and repugnant, and cannot be in this action. It is contrary to the 
record, to certify imparlances in a cauſe, as which there is no ſuch 
cauſe, There is no reaſon in this caſe for an imparlance, for im- 
Patlaaces are not to be given by the court, unleſs they are aſked 


for, 
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Velv. 108. 
1 Lev, 69. 


for, contrary to 1 Keb. 238. n. 37. cited by Mr. Parker for the 
plaintiff in error, who holds, that in judgments by nil dicit, or 
non ſum informatus, the defendant” muſt have time to plead, and 
they cannot be entered the ſame term. This declaration muſt be 
took to be in another cauſe between the ſame parties. For to ſay, 
that this declaration and the imparlances certified were in this cauſe, - - 
is to aver againſt the record. 


Powell juſtice. There are imparlances in the Common Pleas 
from term to term ; but when the clerks make up the record, they 
make it up as of that term of which the judgment is given. We 
cannot take notice of this declaration and the imparlances certified, 
becauſe it is contrary to the record. 7 ; 


The judgment was affirmed, 


Mr. Salkfield cited the caſe of Booth verſ. Beard, 1 Lev. 61. and 
1 Keb. 177, 197, 238, 327. to maintain, that the original in a 
term after the impariance is not good. As'to the difference taken 
in Levinz, where it is ſaid, that the record was made up with an 
alias prout patet de termino ſancti Michaelis, and ſo that is differed 
from this caſe, where the record is all of the ſame term; he tells 
me, that the record of that caſe was in court, and was made up as 
this; and the other matter appeared upon the return of a certtorars 
as here, and that he offered it to the court to be read. 88 | 


The chief juſtice ſaid it was a ſenſeleſs caſe, See Stiles 292. 
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Vivian verſ. Champion. 


N an action of covenant the plaintiff declares, guad cum his S. C. Salk. 


anceſtor per quandam indenturam ſuam factum apud, &c. cujus 41, 
8 | guidem indenturae alteram rtem a Axillo F. . leaving out not repairing 


_ 


figillatam, idem the plaintiff in curia profert, &c. had demiſed 13 


to the ſaid J. S. the premiſſes for ninety- nine years, if three lives 
ſhould live ſo long; and ſets out a covenant in the leaſe, where- 
by the leſſee covenanted to repair the premiſſes from time to time, 
and to leave them repaired at the end of the term ; and ſhews, that 
leſſee aſſigned to the defendant, and that 15th Decemb. 8 Will. 3. 
his anceſtor died ſeiſed, and the reverſion deſcended to the plaintiff, 
and aſſigns the breach, quad poſt confectionem dictae indenturae of 
aſſignment to the defendant, et poſt mortem of the anceſtor of the 
plaintiff, er poſt the deſcent of the reverſion to the plaintiff vix. 
iſt April tertio of the Queen, et per decem annos tunc ultimo elapſor, 
the defendant had permitted the premiſes to be out of repair. Upon 
iſſue joined, whether the whine” were out of repair, there was a 
verdict for the plaintiff, and intire damages. And now ſerjeant 
Darnall moved in arreſt of judgment, that the breach was laid in 
part in the anceſtor's time, and conſequently, that the plaintiff had 
recovered damages for a breach in his anceſtor's time, which was ill. 
The death of the anceſtor is laid 15th Decemb. 8 Will. 3. and the 
breach is, that the defendant iſt April tertio, et per decem annos, &c. 
which reaches to a matter of four years before the anceſtor's death. 
Secondly, that it did not appear, that the leſſee ſealed the counter- 
by reaſon of leaving out the word /igi/latam, and the jury 
e ſaid gave damages for the whole ten years. And he ſaid, it was 
a hard action: for may be the leſſee might leave the houſe in repair 
at the end of the term, or elſe would be liable to an action, and 
that therefore it was uſual to give but ſmall damages. 2 
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Holt chief juſtice. If the premiſſes were out of repair in the 
anceſtor's time, yet if the leſſee ſuffers them to continue out of re- 
pair in the time of the heir, that is a damage to the heir, and he 
ſhall have an action. And in theſe actions there ought to be very 
good damages; and it has been always practiſed ſo before me, and 
every body elſe that I ever knew. We always inquire in theſe 
| Damages in Caſes, what it will coſt to put the premiſſes in repair, and give ſo 
covenant for much damages, and the plaintiff ought in juſtice to apply the da- 
mot repairi®S* mages to the repair of the premiſſes. The breach is certainly and 
well enough aſſigned, by ſaying that poſt mortem of the anceſtor, 
and the deſcent of the reverſion to the plaintiff, viz. the firſt of 
April tertio of the Queen, the defendant permitted, Cc. and the 
decem annos, being repugnant, are void. And as to the ten years 
being conſidered in the damages, that cannot be, for that matter 
75 is ordered as before. As to the other exception, he ſaid it was 
1 admitted by the defendant's plea over; or if not ſo, yet the verdict 
Nate, 86, 1 ould help it. | | | g | 
All the court agreed with the chief juſtice ; and though the 


ſerjeant preſſed to have the cauſe ſtayed, the court would make 
no rule in it. 1 Ao, 


Smith wver/. Goffe. 


5 C. Sal I N an action upon the caſe the plaintiff declared, that whereas 


83 one H. M. was bound to the plaintiff in 60 /. upon condition 
ration ofa to pay 29 J. and intereſt, &c. the defendant, the money not being 


promiſe being paid, did promiſe the plaintiff, that if he would deliver up the 
to celiver uf bond, the defendant would pay, &c. and avers, that the plaintiff 
wherein 7, S. did deliver up the bond to H. M. unde the defendant natitiam ba- 
a third perſon uit + and yet, & Upon non afſump/it pleaded, there was a ver- 
3 douns, mult dict for the plaintiff, And now Mr. Eyre took two exceptions in 
lo the obl gor. arreſt of judgment: firſt that it was not laid, that the plaintiff gave 
the defendant notice of his having delivered up the bond, and 

that ought to have been averred: and for that he cited 1 Cr. 571. 

where a man promiſed to pay another ſo much money, when the 

other returned from Hamboroug b; and in a declaration upon this 

promiſe, the plaintiff ſet out his return from Hamborough, but did 

not ſhew that he gave the defendant notice of it, and for want of 

that judgment given for the plaintiff in the marſhal's court 

was reverſed, Secondly, that the bond ought to have been deli- 

wered to the defendant within the meaning of the promiſe, that he 

might have had it as a ſecurity for the money paid by him on the 

. 2 | behal 
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te it is not ſaid in the declaration, to whom 78. 93,249. 
the promiſe was made, or to whom the money was to be paid, it S0 where it is 
ſhall always be intended to the plaintiff in the action. So here, 8 
the delivering up of theſbond being the ground of the action againſt congderation 
the defendant, thoſe general words muſt be underſtood of a N I e | 
livering up to the defendant, who is the perſon.to be charged by the uten ie be 
delivering 8 Wh 2 to 
Sir James Mountague for the plaintiff ſaid, that theſe general » Cr. 571. 
words muſt be underſtood of delivering to the obligor. And as to 1 
the notice, he ſaid, that if it was neceſſary to lay it _ had done it; 182, 200, 
but that it was not neceſſary in this caſe, For the defendant having 259, 238. 
taken upon him to pay the money upon the delivering up of the 1 I 
bond to the obligor, and the perſon being certain, ſo that the de- 5 Mod. 330. 
fendant might have informed himſelf, he is bound to take notice. 143. 
at his peril. And he cited the caſe in 3 Cr. 97. aſſumpit, in conſi- 

deration that the plaintiff at the requeſt of the defendant agreed to 

give his bond to J. S. for the debt of the defendant, the defendant 

promiſed to ſave him harmleſs, and avers that he gave the bond, 

and was ſued, &c. and exception taken for want of the plaintiff's 

averring, that he gave the defendant notice of his giving the bond 

and over-ruled, becauſe there was a perſon certain appointed, to 

whom the bond was to be given, and the defendant might inquire 

of him, and therefore is bound to take notice. So in the caſe in 

Lev. 47. covenant to pay all ſuch ſums of money as ſhall be 

charged by the plaintiff upon A. to be paid to B. and ſays, that he 

charged ſo cok money upon A. to be paid to B. and that the 

defendant had not paid it, and good without ſhewing that he gave 

defendant notice of what ſums of money he had charged upon 

A. to be paid to B. upon the ſame reaſon. 


The chief juſtice ſaid, a ſack full of caſes might be cited upon 
this head. 


Holt chief juſtice. Which way ſoever you underſtand the words, Notice, when | 
deliver up the bond, the plaintiff had no need to give notice. If — 
you underſtand it, that the bond is to be delivered to the obligor, 
then there needs no notice; becauſe the obligor being a third perſon, 
the defendant may come to the knowledge of it. 80 if H. pro- 
miſes J. S. that in caſe he will deliver him ſuch goods, he will 
give him as much for them as J. N. gave for the ſame fort of 
goods ; H. may bring an action, and declare that J. N. gave fo 
much, and it will be good, without averring, that he gave J. S. 
notice what it was J. N. paid him: for F. N. being a third per- 
don, it lies as much in the notice of J. S. as it does in H,'s what he 


gave. 
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gave. If you underſtand the conſideration, that the bond was to 

de delivered to the defendant, that is notice of itſelf, | Secondly, 
the meaning of the promiſe is, that the bond ſhall be delivered up 
by way of diſcharge of the debt, and conſequently it muſt be deli- 
vered up to the obligor. For the conſideration muſt be underſtood 
of the moſt effectual delivering ap, and then that muſt be ſuch a 
delivering up as that the bond may be cancelled. 0 


Powell juſtice. This caſe was moved before in the abſence of 
the chief juſtice, the laſt day of laſt term. As for the objection of 
the want of notice, that has no weight, becauſe there is a perſon 

certain named, to whom the bond is to be delivered up, of whom 
the defendant might inform himſelf. And the difference is, where 
the defendant has no way to come to the knowledge of this per- 
formance of the conſideration, or the time when the promiſe is to 
be performed: as if a man in conſideration, c. promiſes to pay 
another ſo much money upon his marriage, there the plaintiff ought 
to give notice that he is married; otherwiſe where there is a perſon 
certain named, as there is in this caſe, to whom the defendant may 
' reſort and inform himſelf. So there needs no notice to be given of 
a matter, which a man is awarded to do, becauſe a man may in- 
quire of the arbitrators. As to the other, he ſaid, that delivering u 
of a bond imported in common parlance a different thing from of 
ſigning it, and imported a giving it up to the perſon that gave it. 


Holt chief juſtice ſaid, that in that caſe put by Powell, the plain- 


tiff need not give notice of his being married, becauſe it was a 
thing notorious of itſelf. 


Powell ſtrongly of the contrary. . 


Holt ſaid, that the difference was, where the conſideration, Ge. 
is to be performed, and no perſon is named to whom it is to be 
performed; and where a certain perſon is named, as here. 


Judgment was given for the plaintiff, ni cauſa to morrow. 


Mayor 
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| Mayor of Winton ver” Wilks, 
Intr. Tin. 3 Ann. B R. Rot. 214. 


N an action upon the caſe, the plaintiff declares, quad cum civitas 8. C. Selk. 
Winton eft et @ tempore, &c. fuit antigua civitas, et in eagem 8% 6 v4. 
civitate habetur et a tempore, &c. babebatur conſuetudo, quod nom 21. 
licrat alicui perſonae proeter bomines liberos de gilda mercatoria ci- Caſe for exer- 
witatis illius ad utendum vel cxercendum publice infra eandem civita- ky 
tem aliquod miſterium, artem ive manualem occupationem in dicta of the guild of 
civitate, tato tempore ſupradicto ufitatam, . niſi bujuſmodi perſona per ——— 
ſpatium ſeptem aunorum prius educatus ſuiſſer tanquam apprenticius 333 
in eadem civitate ad vel in hujuſmodi miſterio, arte, ſve occupat ione, years as an 
aut ad inde aliter fuit legitimo modo authorizatus fecundum morem "Pence, 
ciuitatis illius, &c, yet the defendant, &c. bringing him within the we wa og 
cuſtom, ad dammum of the plaintiff, &c. upon not guilty pleaded, 1 Wilſon 233. 
there was a verdict for the plaintiff, and the court was moved in 2 Willoa 266. 
arreſt of judgment; and it being a cauſe of conſequence, it was or- 
dered to be put in the paper; and it was argued by Mr, King for 
the plaintiff, and Mr. Eyre for the defendant, ſome time fince. 
And now it was argued by Mr. Serjeant Darnall for the plaintiff: 
and he ſaid, that there were two objeQions made: Firſt, that a cu- 
ſtom of excluding perſons from exerciſing a trade within a particu- Hob. 85. 
lar place is a void cuſtom, and if it were not ſo in the general, yet Moor 871. 
this cuſtom, as bere ſet out, is void. Secondly, that if the cuſtom . 420. 
were good and well ſet out, that the action was miſconceived, be- 
cauſe it ought not to have been brought by the mayor and corpora- 
tion, but by the guild of merchants. Firſt, that ſuch a cuſtom in 
the general is good, has been ſettled in #aganor's caſe, 8 Co. and 
that caſe is a ſtrong authority for us. 


Holt chief juſtice ſaid, that caſe was of ſuch, a cuſtom in London ; 
but he would be glad to ſee a caſe, where ſuch a cuſtom had been 
allowed good in any other borough or city. 


He ſaid, that ſuch a cuſtom is admitted to be good in Palm. 2, 
3, 4, f. and by Mauntggue chief juſtice, in the caſe of Jolly wer. 
Ercad. 2 Rall. Rep. 203. and that in .a.caſe, which was in the 
Common Pleas, the corporation of Lotneſi verſ. Cæuden, in ſuch Toners cor- 
an action as this, it was never made a point: but that caſe was poration veel, 
never adjudged, Ie ſaid, that the difference as it ſtood, upon g- e 
nor's caſe is, that ſuch,a privilege granted to a city, &c. by charter 
is not good: and thetefore no city founded within time of memoty 3 Cr. 802, 
can have ſuch a ptivilege. But it can only. be in ancient cities, Ev. 20a. 

5 F &c. 
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Sc. by the ancient cuſtom of the place. He faid, that ſuch a 
cuſtom might be intended to have a reaſonable commencement by 
agreement among the inhabitants, upon their firſt ſettling there, 
And that ſuch caſes, which are founded upon tenure between the 
lord and tenants, to have the ſole trade within a manor, Ge. are 
good upon that reaſon. But that if no ſuch good reaſon could be 


given for ſach cuſtoms, it is not reaſonable to inquire into them 


>. now. And he cited the caſe in the Regi/ter, 105. b. the cuſtom of 


Rippon, quod archiepiſcopus Eboracenſis ratione dominii ſui de Rippen 
talem libertatem in villa praedifia habeat, &c. quod nullus in eadem 
villa uti debeat ſeu cinſuevit officio frve miſterio tinctoris, fine licentia 
i pſieus archiepiſcopi. And ſuch a reſtraint may be good as well to all 
trades as one. And he cited another caſe, which is alſo cited in the 
caſe of the city of London, 8 Co. 125. 4. b. a cuſtom for the lord of 
the manor of H. to have frank foldage over all the ville of H. as well 
within his ſeniory, as without. He ſaid, that though Waganor's caſe 
was of ſuch a cuſtom in London, yet upon the reaſons, on which 
that judgment was founded, there would be no difference between 
ſuch a cuſtom in Wincheſter, and ſuch a cuſtom in London: that 

that which differs London from other cities, vi2. the confirmation 
of their cuſtoms by acts of parliament, was not taken notice of in 
the reſolution of that caſe; and that indeed it would have little 
weight, for if the cuſtom were a void cuſtom, the confirming acts 
would not make it good ; for they confirm only good cuſtoms, 
As to the exception to the ſetting out of the cuſtom, that it was 
too generally laid, to ſay, aut ad inde aliter fuif legitimo mods 


aul borizatus ſecundum morem civitatis illius, without ſhewing how 


that was to be, he ſaid, that in the caſe of Day verſ. Savage, Heb, 
85. in treſpaſs for taking goods, the deſendant juſtifies by cuſtom 
to diſtrain the goods of perſons not lawfully thereof diſcharged, and 
refuſing to pay wharfage, which he ſaid, was as general as this: 
Note, it never came to be a queſtion in that caſe, whether ſuch 
general pleadings were good or no.] That the forms of declara- 
tions were altered, and that ſhort ways of declaring were uſed: that 
to have ſaid no more in a declaration for diſturbing a man of his 
common, than that the plaintiff habere debuit communiam, would 
have been thought ſtrange heretofore ; but that in the caſe of Stroud? 
verſe. Bird, 4 Med. 411. ſuch a declaration was held good upon de- 
murter; and the great reaſon of that caſe will come to this, vis. 
that the right would come upon evidence upon the general iſſue; 
and ſo will the authority in this caſe. And as to the ſecond objec- 
tion, that the guild of merchants ought to have brought this aCtion; 
he ſaid, that being free of the guild of merchants was but one of 
the qualifications which would intitle a man to ſet up à trade; 
but it he had either ſerved ſeven years apprenticeſhip, or were free 


by redemption, he might ſet up a trade, And therefore it was not 
| | a damage 


; 
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2 damage to the guild of merchants only, but was as much a da- 
mage to every freeman: and conſequently, if the guild of merchants 
might bring an action, every freeman might bring an action. He 
{aid, the mayor and corporation mult bring the action for another 
reaſon, viz, that a corporation by letters patent, as the guild of 


merchants was, could not maintain this ation, but only a corpora- 


tion by preſcription, ſuch as the city was, 3% 
| ns 

Mr, Raymond argued for the defendant, that this was an un- 
reaſonable cuſtom, and conſequently void; for as Litt. ſect. 169. 
is, conſuetudo muſt be ex certa cauſa rationabili uſitata; and as 
Coke's commentary is, conſuetudo contra ratianem introdufs potius 
wſurpatio quam conſuetudo appellart debet. It is unreaſonable upon 
two accounts; firſt, with relation to the perſon that is bound by 
it; and ſecondly, to the publick. As to the firſt, every man at 
commdn law might uſe what trade he would without reſtraint : 
ſo is 11 Co, 53. 1 Saund. 312. and this cuſtom depriving the in- 
habitants of that city of this liberty, and not giving them any 
conſideration or recompence for it, is therefore unreaſonable and 
void. Secondly, the freedom of trade tends to the increaſe of trade, 
and is a publick benefit, and conſequently the reſtraint of trade 
is an injury to the publick. This cuſtom cannot be intended to 
have a reaſonable commencement, becauſe it cannot be intended, 
that all the people of England could, if they would, conſent to it. 
And beſides, by the common law, a man cannot reſtrain himſelf 
from uſing a trade generally all over England, though upon good 
conſideration he may reſtrain himſelf from uſiog it in ſuch a parti- 
cular place. And ſo is the difference upon the caſe of 2 Hen. 5. 5. 
fl. 26. 1 Jones 13. Jolliſfe verſ. Broad. S. C. 2 Cro. 596. Allen 


67. Groſſe verſ. Pragnal 3 Lev. 241. He ſaid, that a grant by The grant of 
the King, by his letters patent, in reſtraint of trade, is void, 11 Co, the t ma- | 
84. Darcy's caſe; and the caſe of the Canary company, 1 Sid. 441. 8 


where the King grants to A. and B. the ſole trade to the Canary 
xlands, and that if any one traded thither without their leave, the 
ſhip and goods ſhould be forfeited to them; and the patent was 
held to be void. By the ſame reaſon a corporation erected by the 
King's letters patent cannot make a by-law in reſtraint of trade, as 
that only perſons ſo and fo qualified ſhall uſe any trade within 
that corporation. 8 Co. 125. Hab. 210, Neither can a corporation 
by preſcription, that has a power to make by-laws by cuſtom, 
make ſuch a by-law. And ſo it was reſolved in the caſe of the 
corporation of Bedford verſ. Tix, 1 Lutw. 562, Trin. 2 Will. z. 
Ret, 416, Lambert verſ. Thompſon. And if ſuch a by-law made 
by virtue of a cuſtom is not good, neither is the cuſtom itſelſ 
good; for the derivative has all the efficacy that the principal has. 
Waganir's caſe, upon which the ſetjeant has ſo much relied, _ 

| terially 
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122. a; where the act of Rich. 2. is ſet out, and 126. a; where it 
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terially Uiffers from this caſe; upon account of the ſeveral-aQs that | 
have been made for the confirming the cuſtoms of Londen, And 
that thoſe acts were inſiſted upon; appears by the return, fol. 


is aid, that there are divers cuſtoms in London, which are againſt 
common right, and the rule of the common law, and yet are al- 
lowed in our books, et eo potius, becauſe they have not only the 
force of a cuſtom, but are alſo ſupported and fortified by autho-— 
rity of parliament: and 129. 4. where among the grounds of the 
reſolatibn; which. my lord Cote ſums up, be reckons the acts of 
parliament. And upon this ground it is, that though a cupiat 
cannot be awarded before a ſummons, even by the cuſtom of a 
court, as 2 Roll. 277. is, yet by the cuſtom of London after a 
plainr, the defendant may be arreſted by his body, as 9 Ce. 68, 4. 
Mackally's caſe is; and the reaſon given by the book is, becauſe 
the cuſtom of London is eſtabliſhed and confirmed by parliament ; 
ſo 8 Cb. 129. a. 4 citizen and freeman of London may deviſe in 
mortmain, notwithſtanding the ſtatutes of mortmain; for all the 
cuſtoms of London are eſtabliſhed and confirmed by act of parlia- 
ment. Beſides; he ſaid }/aganor's was diſcharged, as appears by the 
report of the caſe, 2 Brownl. 284. As to the other caſes cited 
by the ſerjeant, he ſaid; they were caſes between landlord and te- 
nants, and went upon the tenure. As for the caſe of the cuſtom 
of Rippon, Regiſter 105, that was a reſtraint of one particular 
trade only, and that too a trade, that was accounted a nuſunce, as 
appears by 9 Co. $9. Raft, intr. 442, [Note, the words in that 
cafe, ratione dominii ſui de Rippon.] He urged, that the guild of 
merchants ought to have brought the action, and not the mayor, 
Sc. of Mincbeſter; for the petſons, whoſe franchiſes are broke, 
and who are thereby grieved, ought to bring the action. And ac- 
2 in 1 Lev. 262. the action is btonght by a freeman z and 
in 3 Co. 803, by the corporation, in whom the franchiſe is laid to 
be. But here the franchiſe is laid in the guild, and therefore the 
guild ought to bring the action, and not the mayor, c. for it is 
no franchiſe of the city, nor conſequently does an infringement of 
it intitle them to an action. And upon this caſe, in 3 Cro. he took 
an exception to this declaration, that the plaintiffs did not ſhew 
themſelves to have been incorporated, or that they had this name 
of corporation given them, nor bow, as the caſe in 3 Cote and 
Hob. 210, is. Note, in that caſe 211. my lord Hobart ſays, it 
is not neceſſary for a corporation in ſuch caſe, to ſnew how they 
were incorporated, for the name argues a corporation, and the 
like of cities, and upon nil debet, &c. it muſt be proved.] As to 
the other objection, he (aid, they dught to have ſhewed particularly 
and certainly, what the other qualifications were, and that it was 
not enough to ſay generally, aut ad inde aliter fuit legitims' _ 
i 1 aulbori- 
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Mayor of Winton verſ; Wilks. 
Intr. Jin. 3 Ann. B R. Rot. 214. 


N an action upon the cafe, the plaintiff declares, uud cum civitas S. C. Salk, 
Winton oft et @ tempore, Sc. fiat antiqua ciuitat, et in eadem 3% 61104. 
Avirate baberur t a tempore, Ic. babebatur co ſuetuda, quod no 21. 
liceat alicui perſanae pructer homines liberos de gilda mercatoria ci- Caſe for exer- 
witatis illius ad utendum vel exercendum publice infra eand:m civita- ng Ga : 
tem aliguod miſterium, artem five manualem occupationem in dicta of the guild of 
civitate, tato tempore ſupradicto uſitatam, nifi hujuſmodi perſona per 8 
ſhatium ſeptem annorum prius educatus fuifſet tanguam apprenticius fed kenn 
in eadem civitate ad vel in bujuſmodi miſterio, arte, five occupatione, years as an 
aut ad inde aliter fuit legitimo modo authorizatus ſecundum morem bent 
civitatis illius, &c. yet the defendant, Gr. bringing him within the dhe cutom. 
cuſtom, ad danmum of the plaintiff, Cc. upon not guilty pleaded, 1 Wilſon 233. 
there was a verdict for the plaintiff, and the court was moved in 1 260. 
arreſt of judgment; and it being a cauſe of conſequence, it was or- 

dered to be put in the paper; and it was argued by Mr. King for 

the plaintiff, and Mr. Eyre for the defendant, ſome time fince. 

And now it was argued by Mr. Serjeant Darnall for the plaintiff: 

and he ſaid, that there were two objections made: Firſt, that a cu- 

ſtom of excluding perſons from exerciſing a trade within a particu- Hob. 85. 
lar place is a void cuſtom, and if it were not ſo in the general, yet Moor 871. 
this cuſtom, as here ſet out, is void. Secondly, that it the cuftom . 421. 
were good and well ſet out, that the action was miſconceived, be- 

cauſe it ought not to have been brought by the mayor and corpora- 

tion, but by the guild of merchants. Firſt, that ſuch a cuſtom in 

the general is good, has been ſettled in Wagenor's caſegy8 Co, and 


that caſe is a ſtrong authority for us. 


Holt chief juſtice ſaid, that caſe was of ſuch a cuſtom in London; 
but he would be glad to ſee a cale, where ſuch a cuſtom had been 
allowed good in any other borough or city. | 


He ſaid, that ſuch a cuſtom is admitted to be good in Palm. 2, 

3. 4, f. and by Mountague chief juſtice, in the caſe of Jolly ver/. 

Bread. 2 Roll, Rep. 203. and that in @ caſe, which was in the 

Common Pleas, the corporation of Totreſs verſ. Coden, in ſuch Toner cor. 

an action as this, it was never made a point: but that\caſe was poration vel, 

never adjudged. He ſaid, that the difference as it ſtood upon Maga- d. 

nor's-cale is, that ſuch a privilege granted to a city, &c. by charter 

is not good: and thetefore no city founded within time of memory 3 Cr. 804, 

can have ſuch a. privilege. But it can only be in ancient ov bt 
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Sc. by the ancient cuſtom of the place. He ſaid, that ſuch a 
cuſtom might be intended to have a reaſonable commencement 

agreement among the inhabitants, upon their firſt ſettling there, 
And that ſuch caſes, which are founded upon tenure between the 
lord and tenants, to have the ſole trade within a manor, Ge. are 
good upon that reaſon, But that if no ſuch good reaſon could be 


given for ſuch cuſtoms, it is not reaſonable to inquire into them 


now. And he cited the caſe in the Regr/ter, 105. b. the cuſtom of 
Nippon, quod arcbiepiſcopus Eboracenſis ratione dominii ſui de N 
talem libertatem in villa praedicta babeat, &c. quod nullus in — 


Vvuilla uti debeat ſeu cinſuevit officio frve mifterio tinctoris, ſine licentia 


#pfrus archiepiſcopi. And ſuch a reſtraint may be good as well to all 
trades as one. And he cited another caſe, which is alſo cited in the 
caſe of the city of London, 8 Co. 125. a. b. a cuſtom for the lord of 
the manor of H. to have frank foldage over all the vile of H. as well 
within his ſeniory, as without. He ſaid, that though Waganor's caſe 
was of ſuch a cuſtom in London, yet upon the reaſons, on which 
that judgment was tounded, there would be no difference between 


ſuch a cuſtom in Mincbeſter, and ſuch a cuſtom in London: that 


that which differs London from other cities, vig. the confirmation 
of their cuſtoms by acts of parliament, was not taken notice of in 
the reſolution of that caſe; and that indeed it would have little 
weight, for if the cuſtom were a void cuſtom, the confirming acts 
would not make it good; for they confirm only good cuſtoms, 
As to the exception to the ſetting out of the cuſtom, that it was 
too generally laid, to ſay, aut ad inde aliter fuit legitimo mods 
authorizatus ſecundum morem ctvitatis illius, withour ſhewing how 
that was to be, he ſaid, that in the caſe of Day verſ. Savage, Hob. 
8 5. in treſpaſs for taking goods, the defendant juſtifies by cuſtom 
to diſtrain the goods of perſons not lawfully thereof diſcharged, and 
refuſing t6 pay wharfage; which he ſaid, was as general as this: 
Note, it never came to be a queſtion in that caſe, whether ſuch 
general pleadings were good or no.] That the forms of declara- 
tions were altered, and that ſhort ways of declaring were uſed : that 
to have ſaid no more in a declaration for diſturbing a man of his 
common, than that the - plaintiff babere debuit communiam, would 


| have been thought ſtrange heretofore ; but that in the caſe of Strode 


werſ. Bird, 4 Mad. 411, ſuch a declaration was held good upon de- 
murrer ; and the great reaſon of that caſe will come to this, vis. 
that the right would come upon evidence upon the general iſſue; 
and ſo will the authority in this caſe. And as to the ſecond objec- 
tion, that the guild of merchants ought to have brought this action; 
he ſaid, that being free of the guild of merchants was hut one of 
the qualifications which would intitle a man to ſet up à trade; 
but it he had either ſerved ſeven years apprenticeſhip, or were free 
by redemption, he might ſet up a trade. And therefore it was not 

| 4 # | a damage 
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2 damage to the guild of merchants only, but was as much a da- 
mage to every freeman: and conſequently, if the guild of merchants 


might bring an action, every freeman might bring an action. He 
ſaid, the mayor and corporation muſt bring the action for another 
reaſon, vis, that a corporation by letters patent, as the guild of 
merchants was, could not maintain this action, but only a corpora- 


tion by preſcription, ſuch as the city was. | 


Me. Raymond argued for the defendant, that this was an un- 
reaſonable cuſtom, and conſequently void; for as Litt. ſect. 169. 


is, conſuetudo muſt be ex certa cauſa rationabili ufitata; and as 
Gike's commentary is, conſuetudo contra rationem introducta potius' 
uſurpatio quam conſuetudo appellari debet. It is unreaſonable upon 
two accounts; firſt, with relation to the perſon that is bound by 
it; and ſecondly, to the publick. As to the firſt, every man at 
common law might uſe what trade he would without reſtraint : 
ſo is 11 Co, 53. 1 Saund. 312. and this cuſtom depriving the in- 
habitants of that city of this liberty, and not giving them any 
conſideration or recompence for it, is therefore unreaſonable and 

vaid. Secondly, the freedom of trade tends to the increaſe cf trade, 
and is a publick benefit, and conſequently the reſtraint of trade 
is an injury to the publick, This cuſtom cannot be intended to 

have a reaſonable commencement, becauſe it cannot be intended, 

that all the people of England could, if they would, conſent to it. 
And beſides, by the common law, a man cannot reſtrain himſelf 
from uſing a trade generally all over England, though upon good 
conſideration he may reſtrain himſelf from uſing it in ſuch a parti- 
cular place, And ſo is the difference upon the caſe of 2 Hen. 5. 5. 

#4. 26. 1 Jones 13. Yolliffe verſ. Broad. S. C. 2 Cro. 596. Allen 


67. Groſſe verſ. Pragnal 3 Lev. 241. He ſaid, that a grant by The grant of 
the King, by his letters patent, in reſtraint of trade, is void, 11 Co, — _ — 
84. Darcy's caſe; and the caſe of the Canary company, 1 Sid. 444. 


where the King grants to A. and B. the ſole trade to the Canary 
iſlands, and that if any one traded thither without their leave, the 
ſhip and goods ſhould be forfeited to them; and the patent was 
held to be void. By the ſame reaſon a corporation erected by the 


_ King's letters patent cannot make a by-law in reſtraint of trade, as 


that only perſons ſo and ſo qualified ſhall uſe any trade within 
that corporation, 8 Co. 125. Hob. 210, Neither can a corporation 
by preſcription, that has a power to make by-laws by cuſtom, 
make ſuch a by-law. And ſo it was reſolved in the caſe of the 
corporation of Bedford verſ. Tix, 1 Lutw. 562. Trin. 2 Will. z. 
Ret. 416. Lambert verſ. Thompſon. And if ſuch a by-law made 
by virtue of a cuſtom is not good, neither is the cuſtom itſelſ 


good; for the derivative has all the efficacy that the principal has. 
| #aganor's caſe, upon which the ſerjeant has ſo much relied, ma- 


terially 
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_ terially differs from this cafe, upon account of the ſeveral aQs oe | 
have been made for the confirming the cuſtoms of London. And 


that thoſe acts were inſiſted upon, appears by the return, fol. 
122. 4. Where the act of Rich. 2. is ſet out, and 126. 4. where it 
is ſaid, that there are divers cuſtoms in London, which are againſt 
common right, and the rule of the common law, and yet are al- 

lowed in our books, et eo potius, becauſe they have not only the 
force of a cuſtom, but are alſo ſupported and fortified by autho- 
rity of parliament: and 129. 4. where among the grounds of the 
reſolution, which my lord Coke ſums up, he reckons the acts of 
parliament, And upon this ground it is, that though a capias 
cannot be awarded before a ſummons, even by the cuſtom of a 
court, as 2 Roll. 277, is, yet by the cuſtom of London after x 
plaint, the defendant may be arreſted by his body, as 9 Cs. 68. 4. 
Mackally's caſe is; and the reaſon given by the book is, becauſe 
the cuſtom of London is eſtabliſhed and confirmed by parliament ; 
ſo 8 Co. 129. 4. a citizen and freeman of London may deviſe in 


mortmain, notwithſtanding the ſtatutes of mortmain ; for all the 


cuſtoms of London are eſtabliſhed and confirmed by act of parlia- 
ment. Beſides, he ſaid }aganor's was diſcharged, as appears by the 


report of the caſe, 2 Brownl, 284, As to the other caſes cited 


by the ſerjeant, he ſaid, they were caſes between landlord and te- 
nants, and went upon the tenure, As for the caſe of the cuſtom. 
of Rippon, Regiſler 105, that was a reſtraint of one particular 
trade only, and that too a trade, that was accounted a nuſance, as 
appears by g Co. 59. Raft. intr. 442. Note, the words in that 


caſe, ratione dominii ſui de Rippon.] He urged, that the guild of 


merchants ought to have brought the. action, and not the mayor, 
Sc. of Wincheſter ; for the perſons, whoſe franchiſes are broke, 
and who are thereby grieved, ought to bring the action. And ac- 


cordingly, in 1 Lev. 262. the action is brought by a freeman; and 


in 3 Co. 803. by the corporation, in whom the franchiſe is laid to 
be. But here the franchiſe is laid in the guild, and therefore the 
guild ought to bring the action, and not the mayor, Gc. forit is 
no franchiſe of the city, nor conſequently does an infringement of 


it intitle them to an action. And upon this caſe, in 3 Cro. he took 


an exception to this declaration, that the plaintiffs did not ſhew. 
themſclves to have been incorporated, or that they had this name 
of corporation given them, nor how, as the caſe in 3 Croke and 
Hob. 210, is. [Note, in that caſe 214. my lord Hobart ſays, it 
is not neceſſary tor a corporation in ſuch caſe, to ſhew how they 
were incorporated, for the name argues a. corporation, and the 
like of cities, and upon nil debet, Ge. it muſt be proved.] As to. 
the other objection, he (aid, they ought to have ſhewed particularly 
and certainly, what the other qualifications were, and that it was 
not enough to ſay generally, aut ad inde aliter fuit * on 
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authortzatits ſecundum morem civitatts. Ag to the caſe. of Stroud. : 
verſ. Birt, be ſaid, that differed exceedingly from this, for there 
| the action was againſt a wrong - dor, but here againſt a man for 
doing a law ful act, and therefore in this cafe there ought to be 
2 certain title ſet out, though there need be none in that -caſe, 


And beſides the generality of the laying the cuſtom, it was ill laid 


in that manner of laying it ſecundum morem cvitatis, whereas it 
ought to be laid directly, that there was fuch a cuſtom. And for 


that he cited the caſe of Devered verſ. Ratchliff, 3 Co. 18g. 


2 Leen. 29. where in an action of eſcape, that F. S. being in his 
cuſtody, Oc. was charged in his cuſtody ſecundum confue!udinum, 
and that was held to be ill, And Hil. 8 Will. 3. Rex verſ. Ber- 
nard, an indictment againſt a man for refufing to ſerve the office of 


conſtable, being duly elected by the inhabitants of the town ſecandum 
amſurtudinem, was quaſhed for want of ſhewing a cuſtom in the 
inhabitants to chuſe. | 


Eu chief juſtice faid, that this point had not been ſo well 
ſettled ; that even in Waganor's caſe, which was the ground-work 


a cuſtom was laid, and a by-law grounded upon it, and the caſe 
had great agitation, but was never determined, I have the argu- 
ments of that cafe in a report under chief juſtice Bridgman's own 


hand, The point is ſtated in Norris and Stamp's. caſe, Hob. 210. 


There is no reaſon to ſupport ſuch a cuſtom, eſpecially to give the 


corporation an action; for this exerciſing a trade, though by a per- 
ſon not qualified, is no prejudice to the — All people 


are at liberty to live in this place, and their kilt and induſtry are 
the means they have to get their bread ; and conſequently it is un- 
reafonable, to reſtrain them from excrcifing their trades within 
this place, within which having a liberty to live, they ought alſo 
of conſequence to have all lawful means of ſupporting themſelves. 
What was the foundation for making the ſtatute of the 5 Eliz. 
but the general liberty of trade, which all perſons had before the 
ſtatute? The cuſtom of Londen for excluding perſons from uſing 
trades there, that are not free, is founded upon cuſtoms that they 
have relating to the bringing up of the youth within their city, 
and qualifying them to be freemen of it, which other cites have 
not, and therefore ſuch a cuſtom is reaſonable there; but it does 


not follow from thence, that it is reaſonable elſewhere, where they 


have no ſuch cuſtom. By the cuſtom of the City of London they 


have a power to make infants be apprentices, and they are bound 
by the covenants in their indentute of apprenticeſhip. If an ap- 
prenti-e is not inrolled, he may ſue out his indentures of appren- 

5 I ticeſhip, 


Wee 
cluding fo- 
X a reigners from 
on which the plaintiff's counſel built, the defendant was diſcharged, trading in a 
That it came in queſtion again in the Common Pleas in 18 & | 


19 Car. 2. in a relating to the town of Colebeſter, where ſuch Can. 68. 11 
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ticeſhip, and thereby he will be diſcharged; but till then the bind. 
ing is good. There is alſo a cuſtom of turning over -apprentices, . 
And when a perſon has ſerved his apprenticeſhip is: Lond he has 
a Tight to be free. Theſe cuſtoms are a good reaſon for excluding 
all foreigners from exerciſing any trade in London. He aid, that 


Cillamercate. the words gilda mercatoria ſignify a corporation, and that where 


ria, what. 


"Treſpaſs a- 
gaioſt a com- 
moner, he 
cannot give 
his right in 
evidence on 


not guilty, 


the King in ancient times granted to the inhabitants of a ville or 
borough to have gildam mercatoriam, they were by that incor... 
porated, 10 Co. 30. a. but what it ſignifies here in this declara- 
tion no body knows; for the plaintiff does not ſnew what it is, 
but only ſays, that it is not lawful for any perſon to exerciſe a. 
trade, that is not free of the gilda mercatoria. He ſaid, the caſe 
of Strode verſ. Birt cited by the ſerjeant was nothing to the pur- 
poſe; for the common was ſufficiently deſcribed in that declaration. 
And though 'there was no title ſet forth, yet -that was well enough, . 
becauſe the defendant was a wrong-doer ; and if the - defendant 
were really owner of the land, he might plead /iberum tenementum, 
and that would force the - plaintiff to reply a title. It has been 
held, that in treſpaſs againſt a commoner, he may plead not guilty, 
and give his right of common in evidence; but I cannot think fo, 
but he ought to plead ſpecially, and -ſhew. his title: otherwiſe of 
the lord of the waſte, he may plead not guilty, and give his title in 
euid ene. . | 


Ponpell juſtice ſaid, that in the caſe in the Common Pleas, the 
declaration was more ſpecial, and the cuſtom ſet out more at large, 
and it was laid as a franchiſe in the corporation, I thought the 
corporation might maintain the action, but Treby chief juſtice was. 
of another opinion, becauſe the mayor, &c. of London would have 
brought an action in Waganor's caſe, and not have made a by- 
law, and brought an action upon that. But indeed I thought, that 
a franchiſe might be veſted in a corporation for the benefit of the 
members of it, for the breach of which they might bring an aQion, 
Which Gould agreed. He ſaid, that a cuſtom to exclude people 
from exerciſing a trade, was a ſtrange cuſtom ; but if that were 
the point now to be determined, he would conſider well of it, be- 
cauſe the giving judgment to ſet aſide ſuch a-cuſtom, would have 
a very great influence; becauſe ſuch a cuſtom is claimed in molt 
corporations by preſcription; but that there would be no need to 
come to that in this caſe, for that this declaration was naught: 
firſt,. for not ſhewing that there is ſuch a franchiſe in the cotpora- 
tion; for as this declaration is, the corporation would maiatain an 


action for breach of their franchiſe, | without ſhewing they have 


the city are all one, though they may be ſo; and upon the evi 


any: for the franchiſe is laid by this declaration in the gilda mer- 
catoria, and we cannot take notice, that the gilda mercatoria and 
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dence. it ſeemed probable they were ſo. Secondly, they ought to 
have ſet out ſpecially, what the cuſtom of the city is, and not 
bare. come ſo generally, as aliter legitimo modo autherizatus ſecun- 
aum morem civitatis. For who can tell what that cuſtom of the 
city is ? This is to maintain an action upon a cuſtom, without 
ſhewing what the .cuſtom is. Pays juſtice went upon this laſt 
exception; and Gould juſtice was alſo. of opinion, that the declara- 
tion was ill, and that therefore there was no occaſion to give any 
opinion upon the principal point. | 


Powell, who was. a judge, and Gould, who practiſed in the 
Common Pleas, was counſel in the cauſe cited by Darnall. Both 
agreed, that that cauſe was never determined there, and that the 
point of the cuſtom was never ſpoken to, but taken as admitted. 
But Gould ſaid, that his clients the corporation deſpaired of judg- 
ment. 8 | | 

Serjeant Darnall mentioned a cauſe in this court, where the 
corporation had judgment in ſuch an action as this upon the ſame 
declaration. But to that Gould ſaid, that he intended in that cauſe 
to have moved in arreſt of judgment, but that the plaintiffs being 
eaſy with the defendants, he adviſed his clients the defendants to 


. agree the cauſe, and .accordingly they did, or elſe that had been 3 
moved. | | Cro, El. 803. 


Holt chief juſtice ſaid, he would give judgment for the plain- 
tiff, if he could tell why. Judgment was entred, quad querentes nil 
capiant per billam; per curiam, on the exceptions to the declara- 


Sheriffs of Middleſex ver/. Barnes, 


N an action of debt upon a bail-bond, the plaintiffs declared Debt on « 

thus: A. B. et C. D. vicecom. Middleſexiae praediftae querun- Nies in 
tur, Cc. And upon a ſham plea pleaded, there was a demurrer. newt" * 
And now Mr, Southouſe took exception to the declaration, that it clare in the 
ought to have been gueritur, and not queruntur, becauſe the bond On 
is taken by them as officers by the name of their office, and they 


declare by the name of office, and they both make but one officer. 


Holt chief juſtice ſaid, that if the plaintiffs had not named 
themſelves ſheriffs in the declaration, yet it had been a good de- 
claration prima facie; but indeed, if the defendant had craved 
der of the bond and the condition, and upon that it had appeared, 
that it was a bail-bond, that might have been ill. He ſaid, 7 
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You are a 
brandy noſed 
whore, you 


ſtink of 


brandy. 
Cro, Car. 
285, 309. 


Lat. 5 5, 156. 


3 Salk. 288. 
Ante 1101. 


words; A whore and an arrant whore;” (but the court there 


the debt veſted in them in their natural capacity, otherwiſe u | 
their deaths it ought to go to their ſucceffors, like the chamberlain © 
of Lendon's caſe; which it would not do, but to the ſurvivor, and 
upon his death to his executors. ee 


Powell ſaid, that unleſs the defendant had craved cher of the 
bond and the condition, and it had been entred upon the record, 
they could not take notice, that it was a bail-bond. judgment 
was given for the plaintiffs, | 7 ON | 


Aubery ver}. Barton. 


Woman libelled againſt another in the ſpiritual court for © 

\ theſe words: © You are a brandy noſed whore, you ſtink of 
te brandy.” And Mr. Earle moved for a prohibition, becauſe 
they were words of heat, and did rather charge the defendant 
with intemperance than incontinency. And he rehed upon 2 Roll, 
Abr. 296. n. 15. a prohibition was granted to a fait by the mother 
for theſe words; Thou art the ſon 'of a whore, and thy mother 
% was a bitch: and 1 Jones 44- a precedent cited 3 Jac. of a 
prohibition granted for theſe words; Thou art a whore, and 
<« @ trained whore, and a dirty whore ;*' and it is ſaid there, that 
for the word whore, without mentioning any particular act of in- 
continency, no ſuit can be maintained in the ſpiritual court: and 
1 Crs, 110. Though art a cuckold and a wittol, which is worſe 
te than a cuckold ;” the wife cannot ſue in the ſpiritual eourt for 
theſe words. 2 Kb, 334. a prohibition ganted to a fuit for theſe 


ordered, that a declaration ſhould be delivered, in order to ſettle - 
the point) 2 Keb. 581. a caſe cited 11 Jae. Thou art a whore, 
e and I was never ſtrucken by a whore's hands before,“ and a 
prohibition granted: another 21 Jac. He had run away out of 
* England into Treland but for his whore, Short's wife, who is 
* his whore; and there alfo a prohibition granted (but note, tbe 
principal cafe in 2 Keb. 577. and 58 1. was a fait in the ſpiritual 
court for calling the defendant whore, and the plaintiff ſuggeſted, 
that it was ſpoken in heat, viz. that the defendant called the 
plaintiff rogue, and the plaintiff called the defendant whore ; and 
Twiſden there faid, that before 8 Carol, it was a brangled queſtion, 
whether a prohibition ſhould be granted for theſe words, and. that 
prohibitions had been ſometimes granted; and fometimes denied; 
but that then it was ſettled, that no prohibition ſhould go, and 
prohibitions have been denied generally fince. See 3 Lev. 119. 
Vincent verſ. Alpy, where the mother libelled in the fpiritual court 
for ſaying of her ſon, He was a rogue and à raſcal, _— 
: : 2 2 40 


N 
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« of a whore.” And the caſe in 2 Roll 296. was cited, as a 
ground for a prohibition, but the court differed this caſe from that, 
becauſe there the words, © and your mother is a bitch,” make the 
firſt words inſenſible: but here the words import, that the woman 
was a whore, which is an eccleſiaſtical ſcandal, and therefore the 
court denied a prohibition, which ſeems to come up to Mr. Earle s 
caſe in all the views of it.) | 


Halt chief juſtice faid, that a prohibition had been denied in 
this caſe forty times. | ; A 


Powell juſtice ſaid, that the court granted a prohibition, where 1 Wilſon 62. 
the ſuit in the eccleſiaſtical court was for ſuch words ſpoke in 
London, upon this ſpecial reaſon, becauſe an action will lie for them 
in London, upon account, that a woman that is a whore in London 
may by the cuſtom of London be carted, And it being granted 
upon ſuch a ſpecial ſuggeſtion, is an argument, that the ſpiritual 
court may proceed, where the words are ſpoke elſewhere. He 
ſaid, he moved once for a prohibition to a ſuit in the eccleſiaſtical Jade. 
court for calling a woman jade, but could not prevail. But Holt 
Laid, he would have granted one in that caſe, 


And in this caſe the prohibition was denied. 
Stephens ver. The manucaptors of Hudſon. 


Scire facias againſt bail, the defendants pleaded payment of Amendment 
the money by the principal, Cc. the plaintiff replied, r 
Jolvit, &c. et boc petit, quod inguiratur per patriam, et praeditti de- frndente: fimi- 
fendentes ſimiliter. The defendants demurred, and the paper- book 4, «ſer the 
was made up, without ſtriking out the praedicti defengentes fimili- - yp Sang 
ter : the record was a record of laſt term. And now this term 2 Barnes 20, 
the cauſe came on in the paper, and this exception was taken by s 
Mr. Whitaker for the defendants, and the cauſe ſtood an ulterius 1p mens 
ag es in 2 mean time Mr. ſerjeant _ came and 2 2. oa 
moved for leave to ſtrike out theſe words, et praedicti defendentes 
fmiliter. | DUE 0 . * 


The court held, that it was a thing of courſe, for the party that 
takes the iſſue to join the iſſue for the other, upon a ſuppolition, 
that they will join in the iſſue, to maintain the fact they have al- 
leged; and therefore if they will not join in the iſſue, but will de- 
mur, they ought to ſtrike it out, and the leaving it in is a trick; 


and thereſore the court gave leave to ſtrike it out. 


1 | | Fanſhaw 


r 


* 


reginae. 
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Intr. Paſch. 3 Ann. B. R. Rot. 1 39. 


s C. SH. A Writ of error of a judgment given in the Common Pleas in 
28 p< IN a ſcire facias upon a recognizance ; the recognizance was 


"197, Entred into, upon bringing a writ of error upon a judgment in 
33 Ki Common Plets. in tage” Fer of debt; a oo e 
Seba if the plaintiff in error ſhould be nonſuited, or the writ of erro 
ror. ſhould be diſcontinued in his default, or the judgment ſhould be 
4 Lev. 193. affirmed, that then the plaintiff ſhould pay, Fc. The defendants 
pleaded, after yer of the ſcire facias and the condition, that the 
plaintiff in the writ of error did proſecute the writ of error with 
effect, and did aſſign errors, and that placitum ſuper praedidtum 
breve de errore adbuc pendet indeterminatum. The plaintiff replied, 
that the judgment was affirmed, ab/que hoc quod the plea adbuc 
pendet indeter minatum. And to this there was a demurrer, and 
judgment was given for the plaintiff below. 


This caſe was formerly debated upon an exception to the man- 
mer of aſſigning the breach in the ſcire facias, and that exception 
was allowed ; but upon the plaintiff's applying to the Common 
Pleas, that fault was amended. And Mr. Weld took an exception 
to the traverſe in the replication, that it was a traverſe of a matter 
of record, which was ill : becauſe a matter of record could not be 
put in ifſue to be tried by the country. Whereas he ought to have 
replied, that the judgment was affirmed, prout patet per recordum. 

This exception was taken laſt term, and the cauſe adjourned over 

upon it. And Mr. Veld then took another exception, that the 

_ defendant appeared contrary to the return of the writ, both the 
ſeire facias's being returned nichil, 2 | 


Upon two But Holt chief juſtice ſaid, that the books ſaid, that two nichil 

. nichil: return- returned amounted to a ſcire feci ; and that upon two nichils re- 

1 ro. turned, the plaintiff would have judgment. 

9 is | 
Poxve!] juſtice ſaid, that the defendant's appearance was well, 

. becauſe the ſcire factas's were entered upon the roll, and the de- 


fendant had day by the roll. So that exception was over- ruled. 


Now. this term Mr. Whitacre for the defendant in error argued, 
that the plea was ill: firſt, becauſe the plea is to the ſecond ire 
 facias, and he has only pleaded, quod ante profecutionem pracdicti 
brevis de ſcire facias he proſecuted with effect; and that he my 
2 | 


li. 
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have done, and yet have been defective in proſecuting with effect 
before the bringing the firſt /erre ſacias; and therefore he ought to 
have pleaded it, that before the proſecuting the firſt writ of ſcire 
ſacias, &c. Secondly, that he does not ſhew, whether he ptoſe- 
cuted the writ of error in en or by attorney; and being at 
liberty to do it either way, he ought to ſhew which way he did it. 
Thirdly, he pleads that he aſſigned. errors, but does not conclude 
with an averment to the record, as he ought to do, that being a 
matter in the affirmative, and a matter triable by-the record, to 
which the defendant may plead nul tiel record. Fourthly, that the 
plea is only general, quod placitum, &c. pendet indeterminatum ; 
whereas he ought to have pleaded in the words of the condition, 
that the writ of error was not diſcontinued, nor the plaintiff in er- 
ror nonſuited. And he ſaid, that it was a rule, that wherever you 
plead performance of a condition, or aſſign a breach for non- per- 
formance of it, you muſt do it in the very words of the condition; 
therefore in debt upon a bond conditioned to deliver writs ſuch a 
day, a plea that the defendant delivered them ſecundum formam 
conditionis, is ill. 1 Leu. 145. So an award was to pay money ad 
vel ante ſuch a day, and in debt upon bond for non- performance 
of this the plaintiff aſſigned a breach, that the defendant had not 
paid the. money upon the day, and ill; though it was agreed, that 
payment before the day would upon evidence maintain the iſſue of 
ayment upon the day. 3 Lev. 293. 2 Ventr. 221. Dier 243. l. 
Fifthly, e defendant ſhould have pleaded, that the writ of error 
was returned ſuch a day, and then have ſhewed at large what pro- 
ceedings were had upon.it, and not have pleaded generally, that he 
proſecuted the writ of error with effect, but have ſhewed coment. 
Sixthly, all the plea is made up of matter of record, and yet there 
is no concluſion to the record. As to the traverſe in the replication, 
the ſubſtance of the plea is pendet, which is an affirmative, and that 
is what is traverſed.; and the indeterminatum, which is the negative, 
ſhall be rejected, or it is no more than pender. ; 


Veld for the plaintiff in error argued, that the plea was, that 
he had proſecuted the writ of error with effe&, and that pla- 
citum, &c. pendet ; and that ſhewed ſufficiently, that the —_ 
nizance was not forfeited, and there was no need to plead in t 

words of the condition, that it was diſcontinued, Cc. for that 
was included by ſaying pendet. For it could not be depending, if 
it were diſcontinued ; and it was not material, whether he proſe- 
euted the writ of error in perſon or by attorney, for either was 
Proſecution within the intent of the ſtatute, to ſave the recognizance. 
And as to the concludiag of the plea with an averment, and not to 
the record, he ſaid, that the plea, guod placitum, Gc. adtunc pendet 
indeterminatum, was a negative, and therefore ought to = 

: u 
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cluded with an averment, and not to the record, becauſe it cannot 
be tried, nor can any iſſue be joined upon it. And as to the af. 
ſigning of errors, there was no need to conclude to the record as to 
that, becauſe it was not material to be alleged, being no part of 
the condition of the recognizance. Then he took an exception to 
the recognizance, that it was void, not being purſuant to the ſtatute 
3 Fac. 1. c. 8. which gives it in this caſe, and is only to proſecute 
the writ of error with effect; but recognizances with theſe ſpecial 
conditions in this form ought only to be taken in dower and eject- 
ment, in which they are given by the 16 & 17 Car. 2. c. 8. 


Performance Holt chief juſtice. If a man pleads performance to a bond with a 
pleaded to a Condition, he ought to plead it in the very words of the condition; 
_ A otherwiſe if he pleads a matter by way of excuſe, as he does here; 
of the condi- for this matter of a writ of error depending is only pleaded by way 
Gon. of excuſe, why he has not paid the money. Which Powell juſtice 
agreed. The defendant's plea is the negative, and therefore he is 
not to vouch a record for it; but if the judgment be affirmed you 
ought to ſhew that of your fide, viz. ought to plead that the 
record was certified in the King's Bench, Cc. ſuch a term, and 
that ſuperinde tuliter proceſſum uit that the judgment was affirmed, 
and conclude your plea prout patet per recordum; and if it were 
not ſo, the defendant may rejoin nul tiel record. Not proſecuting 
his writ of error by the plaintiff is no forfeiture of his recognizance, 
without giving him a rule below, in caſe where the record is not 
certified, to certify it, and then, if he does not certify it, nonſuit- 
ing him; or in caſe the record is certified, he does not forfeit” his 
recognizance, unleſs you nonſuit him here above. And theſe mat- 
ters all appear upon record; and therefore the plaintiff ought to 
ſhew, either that the judgment was affirmed, or that the writ of 
| error was diſcontinued, or the plaintiff in error nonſuited, and it 
| Matter of re- lies of his fide. The traverſe is naught, for it puts a matter of 
elle. record in iſſue to be tried by the country. And as to the faying in 
' the replication, that the judgment was affirmed, the plaintiff can 
have no advantage of that, becauſe it comes in only by way of in- 
ducement to the traverſe. | 


Powell juſtice. The replication is ill, for you make that the 
inducement.to the traverſe, that ought to have been the iſſue. 


Holt chief juſtice ſaid, that though the condition of the recog- 
nizance was particular, yet it was well enough, for they were no 
more than what the law implied: and expreſto errum, &c. And 
Powell juſtice faid, that ever ſince the ſtatute of King Charles 2. 
they had purſued the words of that ſtatute in the framing the con- 
ditions of their recognizunces. And Hott chief juſtice ſaid, 2 45 


— * * 


I 141 


there where no ſtatute, which gave any ſuch power, that the recog- Juiges of the 
niſance would be good; for any judge of this court, or of the Com- Pann, 2 
mon Pleas, might take a recogniſance by the common law. And Pleas may 

if a man would enter into ſuch a recogniſance voluntarily, and take recogni- 


. | ſances d 
there were no coercion uſed, it would be a good recogniſance. c % wh 
80 if a man upon a writ of error would enter into a recogniſance in Nee 80 


more than double the ſum. 
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in more than 


double the ſum on error, good. 


The court were juſt going to reverſe 'the judgment, when Mr. 
Whitaker took an exception to the writ of error, that the writ of 
error was a writ of this Queen's time, and recited a judgment ſuper 
guodlam breve naſtrum de. ſeire facias; and the ſcire facias was 
brought in the late King's time, which appeared to be ſo by one of 
the continuances, in which it was entred, ante diem dominus 


Willielmus, Gc. diem claufit extremum: and for this the writ of er- 
tor was quaſhed, ni. 


Bell ver/. Gipps. 


EBT upon a bond, condition to perform an award the Award, that 
defendant pleaded no award; the plaintiff replied, and ſet the defendant 

out an award ore tenus, that the defendant ſhould pay the plaintiff — EO 
211. and that the plaintiff ſhould deliver up to the defendant ſuch and the plain- 
a bond, being the matter in controverſy, to be cancelled, and that uf ſhould de- 
the plaintiff and defendant ſhould give one another mutual releaſes 3 
to the day of the date of the ſaid bond: and aſſigned a breach in cancelled, and 
the non-payment of the 21/, And upon iflue joined, there was 2 
a verdi and judgment for the plaintiff in the Common Pleas. of the d of 
And upon that this writ of error was brought. Mr. Page fot the the ſaid bond. 
plaintiff in error took an exception to the award, that it was not 
final, for the delivering up of the bond would not deſtroy th 
effect of it, but Rill the plaintiff might bring an action on it. And 
as for the releaſe, that was to be only to the day of the date of the 
faid bond, which muſt be intended the bond that was to be delivered 
up, that being the bond that was laſt mentioned, and the contro- 
verſes ſubmitted were ſince that. In anſwer to which Mr. Smith 
for the defendant in error ſaid, that it did not appear, the bond to 
be delived up had any date, and therefore the words muſt be a 
plied to the bond of arbitration, which had a date; and alſo that 
the word datus fignified delivery, and therefore it muſt be con- 
ſtrued to the day of the delivering up of the bond; and that it did 
not appear there were any other matters in difference, beſides this 
bond ; and that the court would not intend any, and if there were 
none, the relcaſe extending to diſcharge that bond, the award will 


54. be 


* 
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be final. Beſides, the award was good without that, for there is 
money awarded to be paid on one fide, and a bond to be delivered 

up of the other to be cancelled, And he cited 2 Ventr. 242, that 
an award by parol ſhould be favourably expounded,” 


Holt chief juſtice held, that the award was good, For this bond, 
which is awarded to be delivered up, was the foundation of all the 
controverſies between the parties; at leaſt it does not- appear, that 
there were any controverſies between them about any thing elſe, 
or that aroſe ſince the date of the bond; and therefore the awardin 
the bond to be delivercd up to be cancelled, and a general releaſe 
to the defendant to the day of the date of that bond, will make an 
end of all the controverſies between them. | 


' Powell juſtice held, that the award was mutual and final, if 
the releaſe was left out of the caſe, And the judgment was af- 
firmed. 


The earl of Yarmouth verſ. Ruſſel. 


Writ of Error of a judgment in the Common Pleas by default 
in an indebitatus aſſumpfit, and a writ af inquiry awarded and 
ſeveral damages, and a remiſit damna entred upon all the counts 
but one. And Mr. Raymond took two exceptions: firſt, that the 
Inquiſition was taken. upon a ſecond writ of enquiry, and that was 
awarded without returning the firſt, but upon a vicecomes non miſit 
breve only to the firſt; and that he ſaid was held ill in the caſe of 
Atwood verſ. Burr, in a writ of error of an award of execution 
upon a ſcire facias upon a recogniſance againſt bail in the court of 
Maidſtone, and the proceedings were upon the alias ſcire fatias, 
and that was awarded without any return of the firſt, and for that 
the judgment was held to be erroneous, 1 Annae B. R. Secondly, 
Peſt. 1252. that the remiſit damna was not entered in proper perſon, 
Ante 821. ; 
Renis dim. Holt cbief juſtice admitted the caſe of Atwood verſ. Burr, but 
na entred per ſaid that this was only a ficut privs. And as to the ſecond he (aid, 


 nttornatum. that it was not neceſſary that it ſhould be ſo. And the judgment 
was affirmed. 


{ 


Bullock 


3 * 


— 
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| PON iſſue joined in an action of debt, there was a verdict 8 c. Sa. 

for the plaintiff, and Mr, Eyre moved in arreſt of judgment, 45+, LP 
becauſe the diſfringas was de placito with a blank, omitting debits. in debt wass 
The venire facias was right. And he ſaid, that the court would %% with 8 
intend this was a di/tringas in another cauſe depending between the _— 1 
ſame parties, which Fl chief juſtice denied. N 

Sy. 374. 

Mr. King for the plaintiff ſaid, that this was a void diftringas, 
and fo as none, and conſequently aided now after a verditt by the 
ſtatutes of jeofarles ; and if the court would not take it fo, but to 
be only an ill difringas, yet they would amend it by the venire fa- 
cias. And for that cited Hob. 246. where in treſpaſs the venire 
facias and habeas corpora were placito debiti, and after a verdict 
amended. Mr. Eyre cited 2 Cr. 528. where in an iſſue joined up- 
on a ſcire facias the venire facias was in placito debiti, and ill. 
And Holt chief juſtice ſaid, that the caſe in Hobart had been held 
otherwiſe. And Mr, Eyre ſaid, that the judge had no authority to 


try the cauſe, 


Holt chief juſtice ſaid, that the judge of ni privs's authority juriggiaionof 
was not by the diſtringas, but by the commiſſion of aſſize; for that judges of nif 
by the ſtatute of ni preus, 13 Ed. 1. c. 30. which gives the trial“ 
by ni prius, it is to be before judges of aſſize; and the diſiringas See 14Edw. z. 
is only to bring the jury before them: and at firſt the trials by nj 16. fat. . 
frius where had upon the venire facias, and the clauſe of niſi prius 
is by that ſtatute expreſly ordered to be inſerted in the venire facias. 
Then came the ſtatute of 42 Edw. 3. c. 11. and ordered that no 
inqueſt but aſſiſes and deliverances of gaols ſhould be taken by writ 
of niſi prius, nor in other manner, before that the names of all 
them that ſhall paſs in the ſame inqueſts be returned into the court. 
And by reaſon of that ſtatute trials by ni prius came to be upon 
the difiringas; and the intent of that ſtatute was, that by the 
Jury being returned of record in court, the party might have an op- 


portunity to ſee the panel, and to prepare himſelf to make his 
challenges. 


Powell juſtice agreed with the chief juſtice; only he ſaid, that 
the reaſon of trials being had upon the diftringas was, to prevent 
an inconvenience that was frequent heretofore, for the defendants 
to caſt an eſſoin at ni privs, when all things were ready for trial; 
for the defendants being by the ſtatute of Marlb. c. 13. to have 
but one eſſoin after iſſue joined ; and upon the return of the venire 
Facias, 
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Facias, when the trial was not had upon that, but that ns ae 
ed above, the defendant muſt be effoined above, and could have 
no eſſoin below upon the .di/{ringas, and fo the miſchief was 
helped. ; : | 


No difingas As to the fault in the dif/ringas being aided after a verdict, the 
ME net Court took the difference between no diſtringas and a bad one: in 
An ill one, the firſt caſe it is helped, otherwiſe in the laſt. And Poxel! ju- 


ſtice ſaid, he knew an ill ringas dropped once at the bar. 
The whole court held, that the diſtringas was amendable, and 
gave judgment for the plaintiff, ne. 


* 


Regina ver/. Smith. 


S. C. Salk. Writ of error of a judgment at the ſeſſions for Middleſex at 
— HM Hickes's hall, upon an indid ment upon the ſtatute of uſury : 


for vfury not and Mr. Eyre aſſigned for error, that the juſtices at ſeſſions bad no 
good, if took juriſdiction of uſury by the ſtatute. And upon looking into the 
1 ſtatute, the court were of the opinion, and reverſed the judgment, 
See 1 Hawk, See for the reaſon of this and the like caſes, the caſe Rex verſ. Alſop, 
c. 68. & 82. 4 Mad. 49. an indictment for ſhooting with a hand-gun and hail- 
. ſhot, found at the ſeſſions, and held not to lie. And Rex verſ. 
253. Bugg, an indictment found allo at the ſeſſions, for that the deſend- 
Cro. Jac. 104, dant being a cloth-worker, and not living in any city, borough, 
599 ' or town corporate, did yet keep in his houſe more than one woollen 
loom. 4 Med. 379. | i 

8. C. Salk. 


Idle ver. Cooke. 
620. J : | 
3 Dany. Abt. Inter. Tin. 11 Vill. 3. B. R. Rot. 283. or 823. 


186. p. 14. 
Copyholdſur- 


13 


_— TPON a ſpecial verdict ig ejectment the caſe was no more 
for life, afrer= L than this: Zachary, Cliffe the father, a copybolder in fee, 


wards ro the. ſurrendered his copyhold to the uſe of himſelf for life, and aſter to 
2 ee the uſe of Valentine Cliffe his ſon, and Alice his wife, pro et durat- 


et durante ter- te termino vitarum ſuarum naturalium, et haeredum et affignatorun 
mine witarum prac dictorum Valentin et Aliciae; et pro defetiu talis exitus ad fu 


ſuorum natu- 


valium, ct haes ef uſum rectorum baeredum praedicti Zachariae in perpetuum, And 
redum, et of- Whether by theſe words an eſtate-tail paſſed to Valentine and Alice, 
Hei of a fee-limple, was the queſtion between the leſſor of the plaintiff, 


1 atitcto! um 
5 7 C. ee Who claimed by ſurrender from Zachary, made after the death of 
defettu tals = 
exitus ad aſum of the right heirs of 4. J. and C. | 
| 2 | | Jalen- 
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valentine and Alice without ifſue, and the defendant, who claimed by 
ſurrender from Alice, who ſurvived Valentine her huſband. The 
caſe was argued ſeveral times at the bar, and now this day the 
court delivered the opinions ſeriatim. | 


Could juſtice ſaid, he had conſidered very well of the caſe, and S. C11 Mod. 
could not bring himſelf to be of opinion, that it was a fee-ſtmple, J, 1 
but did not take it to be an eſtate-tail, 1 in this his opinion he; Lev 5. 
was ſo unfortunate as to differ from the reſt of the judges. That Lek f. 173. 
which ſtuck moſt with him was the caſe of Abrabam and Twigg. 28. 
but upon conſideration he thought his cafe differed from that: that p. 64. 
in this his opinion he had the intention of the parties of his ſide. pg. 
He faid the reaſon he went upon was, that thoſe preciſe words of TRE 
the body, were not requiſite to create an eſtate-tail; but if there 
were words, that did tantamount and declare the intention of the 
parties, it was ſufficient, ſo thoſe words were conſiſtent with the 
rules of law. He faid, he did not go at all upon any differenc 
between a ſurrender of a copyhold, and a conveyance of freehold 
lands; for he thought they ought to have the fame conſtruction. g ne con- 
Firſt, he ſaid, here was the word heirs, and that explained to be the fruttion of « 
heirs of V. and'A. and being Valentini et Aliciae in the genitive caſe, — we 
it was all one as if it had been de Valentino et Alicia. He ſaid, > 
that this was like Beresford's caſe, 7 Co. 40. where a feoffment was at common 
made to the uſe of A. for life, and after his deceaſe to the uſe of B. l. 
and the heirs male of the faid B. lawfully begotten ; and for default 
of ſuch iſſue the remainder over; and that was held to be an eſtate- 
tailin B, Now there the heirs of B. is juſt the ſame with what this 
muſt be, if it were put into Engliſʒ; but indeed as this ſtands in La- 
tin it is the genitive caſe, and if that were to be tranſlated it might 
be 4e B. the words lawfully begotten, that are in that caſe, ſignify 
nothing; becauſe every heir muſt be lawfully begotten. But that 
which makes the doubt in that caſe is, that it is not limited in cer- 
tain of what body the heirs male ſhould come, and therefore there 
ought to be ſomething in the words to ſhew that. And that in Be- 
resford's caſe is done by the words, of B. in Latin, de ditto B. and 
here by the words Valentini et Aliciae in the genitive caſe, which is 
in Engliſb in the ſame manner of Valentine and Alice, the words 

Juch iſſue refer to them two. He ſaid that Beck's caſe, Litt, rep. 
344, Sc. and 1 Cr. 363. ruled this: there a feoffment was made to 
the uſe of A. for life, remainder to C. ſecond ſon of A. for his life, 
remainder to the uſe of the firſt ſon of C. which ſhould have iſſue 
male of his body, and to his heirs for ever ; and for want of ſuch 
flue remainder to the right heirs of C. A. died, leaving B. his ſon 
and heir; C. had iſſue H. a ſon, who died without iſſur; C. after 
the death of D. levied a fine to E. and in ejectment by B. againſt E. 
it was reſolved, that that was an eſtate - tail in contingency to = 

5K 
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firſt ſon of C. who ſhould have iſſue male, and fo the remainder in 
fee veſted in C. and that muſt have been the queſton; for if it had 
been a fee to the firſt ſon of C. then the remainder. to the right 
heirs of C. had been void, being limited after a fee. But they held 
the remainder to be good, and conſequently, that the eſtate to the 
- firſt fon of C. was an eſtate-tail. He ſaid, that the caſe of Ara. 
ham werſ. Twigg was objected, which is repored in Beresford's 
cCaſe, and in 3 Cr. 478, and Moor 424. where a limitation of an uſe 
was, ad opus et uſum Gabrielis Dormer et haeredum maſculorum 
ſurtum legitime procreatorum, et pro agfectu talis exitus the re- 
mainder over; and it was adjudged to be a fee · ſimple, becauſe it was 
not limited of what body the iſſue male ſhould iſſue. But to this 
caſe I anſwer, that our caſe differs from it, becauſe in our caſe it 
is ſaid to the uſe, of the heirs of the ſaid Valentine and Alice, and 
in that it is only Saeredum maſculorum ſuorum; but if it had been in 
that caſe, haeredum maſculorum dicti Gabrielis Dormer, as our caſe 
is, it had been a fee-fimple ; and ſo it is held by Richardſon chief 
juſtice, and the difference taken in his argument of Bec#'s caſe, 
Litt. rep. 347. It is objected farther, that the word afligns alters 
the caſe, and will make it a fee- ſimple, becauſe an eſtate-tail is not 
aſſignable. But to that I anſwer, that that makes no difference in 
the caſe, and therefore, where the caſe in Ploud. 541. 4. out of 
13 Ric. 2. is, that if a man make a feoffment to one to have and to 
hold to him and his heirs, et / contingat that the feoffee die with- 
out heir of his body, that then the land ſhall revert ; this is an 
eſtate-tail. So it would have been in the ſame manner, though the 
habendum had been to him and his heirs and aſſigns; as Cotton's caſe 
is, 3 Leon. 5. where the caſe was, a feoffment to the uſe of the fe- 
offor and his wife pro termino vitae ac etiam rectorum haeredum of 
the feoffor et afignatorum of the feoffor after the death of the feoffor, 
and his wife; et „i contingat praefatum feoffatorem obire fine exitu de 
corpore ſuo procreato, remainder over: this was adjudged to be a 
good eſtate-tail in the feoffor, though there was the word aſſigns, 
So that upon the whole I am of opinion, that judgment ought to 
be given for the plaintiff. - , - : SB 
. Powys juſtice for the defendant, that it is a fee-ſimple, To 
make an eſtate-tail it muſt be limited by the gift, of 82 oo body 
the iſſue male or female ſhall iſſue. So is Litt. ſe. 3 1. and there- 
fore a gift to a man and his heirs male, or to a man, and his heirs 
female, is a fee - ſimple; but indeed a deviſe to a man and his heirs 
male, or to a man and his heirs female, is an eſtate- tail; becauſe 
wills are conſtrued according to the intent of parties, which is ap- 
parent in that caſe, to create an intail. So is 27 Hen 8. 27, where 
the difference is taken between ſuch a deviſe by will, and a gift. 

| Hob. 32. C. L. 27. 4. There are books, as 9 Hen. 6. 25. 3 Cr. 478. 
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that even a deviſe to a man and his heirs males, is a fee ſimple, 
but the other is the better opinion. But in all other caſes there 
muſt be, in caſes of limitations of eſtates-tail, either the words. de 
corpore, or words equivalent: as the caſe of 37 Aff. 15. a gift to a 
man babendum to him et baeredibus furs, fi Baeredes de carne ſua ba- 
buerit, et ſi nullos de carne ſua habuerit, revertatur, Cc. that was 
adjudged to be an eſtate- tail. So in the ſtatute de donis, two of the 
inſtances there put, have not the words de corpore in, but bere- 
dibus de ipſit viro et muliere procreatis, which are tantamount. And 
where-ever the words de corpore are not in, there ought to be the 
words 4e F. S. or ex F. S. as 5 Hen. 5.6. a gift to R. et K. uxiri 
ejus et haeredibus eorum, et aliis haeredibus dicti R. fi dicti haeredes 
de R. et K. exeuntes cbierint fine haeredibus de ſe, is an eſtate- 
tail in baron and feme. So 3 Edw. f. brief 743+ a gift to one er 
haeredibus fuis de prima uxore ſua, is an eſtate-tail. And the dif- 
ference between de dicto Adeno, and haeredum ſuorum maſculorum, 
which are the words in Abraham and Twigg's caſe without de, or 
laeredum Adeni, is that which gave the turn to Beresford's caſe, 
and was the ground upon which the judges adjudged it to be an 
eſtate-tail, In this caſe the words are in Latin in the genitive caſe, 
there the words that were in Engliſb are turned into Latin, and 
made de dicto Adeno, to ground that conſtruction upon, that they 
created an eſtate-tail. If the words here were, and the heirs and 
aſſigns of Valentine and Alice, then it were Beresford's caſe, but 
as it is, it is the very caſe of Abrabam verſ. Twigg, which was a 
caſe adjudged upon great deliberation, only this ſeems to be the 
ſtronger caſe of a fee - ſimple of the two. The only objection is, 
what could be meant by the words, and for want of ſuch iſſue, which 
it may be ſaid, muſt be underſtood of ſuch iflue of their bodies? 
But to this I anſwer, that here is a total omiſſion of what body 
the iſſue ſhould come of, which was the thing chiefly neceſſary, 
and therefore it is altogether uncertain what iſſue was meant, 
and ſuch iſſue may as well mean iſſue of the ſurvivor, as heirs is 
the heirs of the ſurvivor in the precedent words, ſo that that is to- 
tally uncertain. This caſe does not come up to the caſe of 5 Hen. 
5. 6. for there the words are, haeredes de R. et K. and haeredibus de 
e; nor are the words ſo ſtrong for an eſtate- tail, as they are in the 
caſe of Abrabam verſ. Twigg : there are the words, baredum mf 
culorum ſuorum legitime procreatorum : here the words are, baere- 
dum V. et -. as general as can be, And there is no difference be- 
tween a limitation in a ſurrender of a copyhold, and in a convey- 
ance of freohold land, but there muſt be proper words uſed to 
create the eſtate. And ſo is the caſe of Seagoad verſ, Hone, 1 Cr. 
366. where a copyhold was ſurrendered to the uſe of A. and B. and 
the longeſt liver of them, and for want of ifſue of B. remainder 
over ; and reſolved, that though in a deviſe thoſe. words would 
2 
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* 


—  —— 


Eaſter Term 4 Annae reginae. 


K__CG__ oi 
K — 


PIES 


give an eſtate-tail to B. by implication, yet it ſhall not be ſo in 4 
ſurrender or conveyance, in paſſing which the party ought or might 
have had ſufficient counſel to direct him; but in regard an eſtate for 
life is limited to B. by expreſs limitation, it ſhall not be an eſtate 
unto him higher by implication. It is objected, that the words of 
the ſtatute de donis are, quod voluntas donatoris de cetero obſervetur, 
and here inthis caſe it appears to have been the intent of the donor 
to have it an eſtate-tail. But the anſwer to this is, in thoſe other 
words of the ſtatute, /ecundum formam in charta doni ſui manifeftt 
expreſſum ; that the intention, which is by the words of the ſtatute 
to be obſerved, is the intention of the donor plainly expreſſed in his 
deed of gift. The caſe of Harrington verſ. Smith in 2 Sid. 41. is 
the very caſe in point : there the caſe was a ſurrender of a copyhold 
to the uſe of J. and his wife and their heirs lawfully begotten, re- 
mainder over; and though there is no mention in Siderin what be- 
came of the caſe, yet in a manuſcript report that I have, it is re- 
ported to have been adjudged a fee-fimple, To conſtrue this an 
eſtare-tail upon the intention of the parties, without any words to 
raiſe ſuch an eſtate, may be of very ill conſequence in altering the 
forms of words, that have been hitherto ſtuck to, and thought ne- 
ceſſary to create an eſtate-tail ; and to judge eſtates to be intails up- 
on ſuch looſe words, will occaſion a great deal of uncertainy in 
titles, and beget a great many diſputes, and I think the judges have 
carried it far enough already. PE 


Powell juſtice for the defendant. He ſaid that the queſtion 
was, whether this was an eſtate- tail, or a fee-ſimple : that it was 
objected, that it was the intent of the party, that it ſhould be an 
eſtate-tail, and that the ſtatute de dorrrs had been taken by equity 
to ſupport the intent of the parties, and he would go as far as he 
could to ſupport the intent of the party, but he could not comply 
with it ſo fir as to take away all diſtinction, and leave no difference 
between the forms of words neceſſary to create an eſtate-tail and a 
fee-fimple. He ſaid, that the ſort of eſtate, which is now ſince 
the ſtatute de donis called an eftate-tail, was well known before that 

ſtatute, and that the ſtatute did not create the eſtate, but only preſer- 
laberitances ved it: that there were three ſorts of eſtates of inheritance at common 
at common Jaw: Firſt, an abſolute eſtate of inheritance to a man and his heirs: 
_ Secondly, a fee-fimple qualified as to the time of its duration; as 
an eſtate to a man and his heirs as long as F. S. as heirs of his 

body, or as long as Bow church ſtands, or as long as J. S. lives; 

for in theſe cafes, though the eſtate ſhall deſcend to a man's heirs, 

yet they ſhall have it for no longer time than is contained in the 
reſpective limitations: Thirdly, a fee · ſimple reſtrained as to what 

heirs ſhall inherit it. And this was called a fee - ſimple conditional 

at common law: but that is not ſo to be underſtood, as if wo 
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the performing the condition a fee accrued; for then it would have 
been the ſame caſe, as a gift for life with a condition, that if the 
donee did ſuch an act, that then he ſhould. have fee, and con- 
ſequently, if the tenant in fee-ſimple conditional had aliened before 
iſſue had, it would have been a forfeiture of his eſtate, which was 
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not ſo. But it was only a qualification as to what ſort of heirs 


ſhould inherit it: but the tenant in fee-fimple conditional had an 
eſtate of inheritance in him before iſſue had; but it was qualified as 
to the deſcent of it, to ſuch particular heirs as were expreſſed in the 
limitation. And therefore if lands at common law were given to a 
man and the heirs male of his body, and he had iſſue two ſons, and 
the eldeſt ſon had iſſue a daughter, the ſecond ſon ſhould inherit, 
and not the daughter, becauſe ſhe was not within the form of the 
gift. But the ſtatute de donts takes notice, that there had an abuſe. 
crept in before the making of that ſtatute, in letting perſons in to 
take, that were not within the limitation. As if lands were given, 
to baron and feme, and the heirs of their two bodies, and the wife 
died, and the huſband took a ſecond wife, ſhe was held to be dow-. 
able; ſo if the huſband: died, and the wife took a ſecond huſband, : 
he ſhould be tenant by the curteſy, and the iſſue by ſuch ſecond, 
marriage ſhould beinheritable ; and the ſtatute provides that de cetero 
it ſhall not be ſo. If then this eſtate, which is now called an 
eſtate-tail, was a fee-fimple conditional at common law, to create 
it there muſt neceſſarily be ſuch words as would have been ſuffici- 
ent to have created a fee- ſimple conditional into an eſtate · tail, and 
the poſſibility of reverter into a reverſion or remainder. Now let 
us ſee, if there be any thing in this caſe to reſtrain the general word 
heirs to any particular ſort of heirs : and that there ſhould be ſome 
words to reſtrain it is equally neceſſary in wills as well as ſurrenders 
and deeds. There is indeed this difference between wills and deeds, 
that as in wills the preciſe word heirs is not neceſſary to make a 
fee, ſo neither are the words de corpore F. S. or de F. S. or ex J. 
S. Cc. neceſſary to make an entail; but there muſt be ſomething in 
the will, by which it muſt appear, that it was the intent of the 
deviſor, that it ſhould be an eftate-tail. And therefore if a man 
deviſes his ſon lands to his and his heirs for ever, and for default of 
heirs of his ſon, to his daughter and her heirs for ever, which was 
the caſe of Hearne and Allen, that is a tail, becauſe of the manifeit 
intent of the deviſor appearing from the clauſe for limiting the lands 
over to the daughter and her 3 for default of heirs of the fon; 
for the ſon could never die without heirs in a general ſenſe, as long 
as the daughter had any, and therefore heirs could be intended by 
the deviſor nothing but ĩſſue. And there muſt be ſomething in the 
will to reſtrain the generality of the word heirs to ſpecial heirs, 
either in expreſs words, or words that ſhew an apparent intent of 
the parties to reſtrain it ; for we can judge of the intent of the parties 
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only by their words, and this muſt be ſo in wills as well as deeds. 
And where there is no ſach thing, we muſt judge according to the 
generality of the words, and conſequently there being no reſtraine 
to tie the words to any particular heirs in this caſe, we muſt judge 
it a fee-fimple. The judges ſhewed their favour to eſtates-tail, and 
ſupporting the intention of the donor, in Beresford's cafe, and the 
pu 7 they grounded their reſolution upon in that caſe was, becauſe 
the Engliſb words in that caſe, the heirs of the ſaid B. might be 
tranſlated, Bacredes de dicto B. which words are ſufficient to create 
an eftate- tail: but here the words are in Latin, and therefore it is 
the very caſe of Abraham and Twigg. My brother Gould has en- 
deavoured to give an anſwer to the caſe of Abraham and Twigg, 
but I cannot ſee the force of his anſwer ; for I cannot apprehend 
any difference between theſe words, Gabrielis Dormer et haere. 
dum maſculorum | ſuorum, and Gabrielis Dormer et baeredum maſ. 
culorum pracdifti Gabrielis Dormer, that is in Engliſh, between 
G. D. and his heirs males, and G. D. and the heirs males of the 
ſaid G. D. but they are to me both the ſame thing. The clauſe, 
and for default of ſuch iſſue, will not help it, becauſe there is 
no limitation to any iſſue before, for it to relate to, for all heirs 
are iſſue of ſome body: if the words had been, if they ſhall have 
no iffue, or for want of iſſue of them, that would have reſtrained 
the general word heirs to the iſſue of their bodies. He faid, that 
the judges had gone too far already in ſuporting the intents of par- 
ties withont proper words ; and if they ſhould go farther, it would 
introduce great uncertainty into titles of eſtates. He faid, it was 
not material to the reſolution in Beck's caſe, whether that limi- 
tation was an eſtate- tail, or a fee-fimple, and that when the cauſe 
came into this court by writ of error, there was no notice ta- 
ken of that point; and it was ſufficient to ſupport that reſolu- 
tion, that it was a contingent eſtate. For though it was a doubt 
f in Lennard Lovey's caſe, whether a remainder could be limited af- 
ef K ter a contingent fee, yet it is none now. And therefore if a fee- 
contingent ſimple be limited to ſuch perſons as A. ſhall appoint by his will, 
lee. remainder over, that is a good remainder veſted, till the appoint- 
ment. But beſides in that caſe, there are words for the clauſe and 
for want of ſuch iſſue to relate to, iſſue male of his body going be- 
fore. For though thoſe words are indeed only a deſcriptio perſo- 
nae, yet they may ſerve for thoſe words to relate to, and help a 
little. But here in this caſe is nothing for ſuch iſue to refer to, 
but the general word heirs, which is of no avail, becauſe every 
heir muſt be iſſue of ſome body. MHarrington's caſe is in point, 
but I never knew before that it was adjudged. This conſtruction 
will make too much uncertainty in limitations of eſtates. 
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Hol chief juſtice for the defendant. He ſaid, the queſtion wat, 
whether theſe words being in Latin in the ſurrender, do make an 
eſtate-tail: and that they could not be conſtrued by any rule or 
reaſon of the law an eftate-tail, He ſaid, that the intention was, 
it ſhould be an eftate-tail, and therefore he was defirous to make 
it ſo; but he could not do it by any rule of law, but according to 
and in purſuance of them he muſt conftrue it to be a fee-fimple. 
He faid, that this limitation muſt he conſidered in the ſame man- 
ner, as if it were a deed, though it were a limitation of the uſes 
of a ſurrender of a copyhold eſtate ; for that limitations of uſes, 
and ſurrenders of holds, muſt be confined to the rules of the 
common law. He (aid, that according to Littleton. ſed#. 31. in 
all gifts in tail it muſt be limited of what body the iſſue ſhall come, 
and if that be omitted, though the gift be to a man and his heirs. 

males, or to a man and heirs females, yet the donee has a fee- 

fimple and not an eſtate-tail ; but the word males in the one caſe, 

and females in the other, ſhall be rejected. And though the ſta- 

tute de donis ſays, that the will of the donor ſhall be obſerved, yet 

it is confined, ſecundum formam in charta doni fui manifeſie expref 

ſam ; and therefore in that caſe of a gift to a man and his heir 

males, becauſe it is not limited of what body the heirs ſhall come, 

the word males ſhall be rejected, though it be in the ſame ſen- 

tence, and the lands ſhall go to all the heirs of the donee without 
diſtinction, though the intent of the donor was, that it ſhould' go 

only to the male heirs. According to this is my lord Cote in his 

comment upon this ſection, 27. 3. where are theſe words; It 

* is à certain rule in law, that in every tate in tail within the 

* ſaid ſtatute, it muſt be limited either by ſs words or by 

« words equivalent, of what body the heir inheritable ſhall iſſue. 

And being there are no words in this caſe to ſhew of what body 

the heirs inheritable (hall iſſue, and there are words to make a fee- - 

ſimple, this is the very caſe in Litt. je. 31. He faid, that in a Efte-tilins 
will indeed this would be an eſtate- tail, but the reaſon of that was, . 7 
becauſe of the intention of the party ; but in expreffing a man's 

intention in a deed, a man muſt d other methods than he 

need do in a will, Where if he did but expreſs his intention, it. 

mattered not in what form he did it. For the law has appointed 

particular ſettled words to carry eſtates in a deed, as for inſtance 

the word heirs to paſs a fee-ſimple, which are not neceſſary ina 

will; and the reaſon of this difference is, becauſe the fame law by 

virtue of which a man has a right to his eſtate rather than 7. F. 

and ſuch an eſtate paſſes by ſuch a conveyance, has reſtrained and 

tied up that conveyance to particular ſet words, in which it ſhall 

be penned, But the ſtatute of 32 Hen. 8. by which the power of 

deviſing lands by will is given, ſays, that all perſons having ſocage 


lands, 


I 


* 


— * 
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| lands, and no knight-ſervice lands, ſhall have power to diſpoſe of 
them by their laſt wills and teſtaments in writing, at. their free 
will and pleaſure, and ſo leaves them at liberty to Expreſs their 
wills in what words they. pleaſe. And therefore, though a gift of 
land to a man for ever in a deed is but an eſtate for lite, yet in a 
will it is a fee-ſimple, becauſe the intention of the deviſor is plain, 
that the deviſee ſhould have the inheritance, and the ſtatute by 
left him at liberty-to uſe the words he thinks fit, to expreſs 1 

intention. 7 | e 


He faid ſecondly, that there were not words ſufficient to turn 
the eſtate in fee- ſimple limited by the firſt words, to the heirs of the 
ſaid J. and A. into an eſtate-tail. If it had been, and if they die 
oithout iſſue of their bodies, the remainder over, there had been 
particular, words to expreſs what heirs the ſurrenderor meant, 
and ſuch as were conſiſtent with the general words preceeding, 
and would have reſtrained them, And ſo it was in the. caſe of 
5 Hen. 5. 6. and Perkins, je. 171. where the caſes are put, viz. 
if lands be given to a man and his heirs, if he have iſſue of 
his body, and if he die without heir of his body, the reverſion to 

the donor: this is a tail. So a gift to a man habendum ſibi et hae- 
redibus ſuis, fi haeredes de carne ſua habuerit, et fi nullos haereges 
de carne ſua habuerit, the reverſion to the donor, is a tail alſo. 
But it is objected, that an eſtate-tail may be created by implication, 
and for that Perkins, ſect. 173. is cited; where the caſe is, that if 
land is given to J. S. et f contingat ipſum obire fine baeredibus de 
corpore ſuo, quod tunc revertatur to the donor and his heirs, the 
donee has aneſtate-tail, notwithſtanding that it is not given to him 
and his heirs, becauſe the ſtatute of Wem. wills, quod voluntas 
donatoris ſecundum formam in charta doni ſui war dit expr eſſam, 
de cetera obſervatur. I agree C. L. 20. a. that caſe, becauſe there 
the intent of the donor appears in expreſs words in the deed, and 
the implication is a neceſſary one - the words. But there is no 
ſuch force in the words, and for default ofJuch iſſue; uſed in this 
ſurrender, nor no ſuch implication, for eytry heir is iſſue of ſome 
body. But the remainder limited over in this caſe is a fee limited 
after a fee, and void. As if lands were given to a baſtard and his 
3 1 heirs, and if he died without heirs, the remainder over; though a 
caſe was fur baſtard can have no heirs but of his body, yet the limitation is a 
ther urged by fec- ſim ple, and the remainder over is a void remainder, becauſe it 
the chief ju- Yo CRE 
Rice to au- is à limitation of a fee after a fee. 


{wer the ob- 


jection mentioned by Powy?, that there could be ro heirs, that would be heirs to both huſband and wife, 
but what mult be heirs oli their bodies, | 


U 


He ſaid thirdly, that there could be no implication againſt ex- 
preſs words, And for that he cited the caſe of Seagood very. _ 
1 | 1 Cro, 


. he 
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105. 467. and therefore, there being a ſee gieen iu this taſe By 
words to the ſutvivot of VJ. and A. there ſhall'be no eftats 
| raiſed by implication, contrary to that expreſs | limitation, ' He Fai, 
that he could not differ "this eaſe from the caſe of Hbrabam verſe, 
Twire, which be ſaid was 4 great authority, ſo great a one, that he 
could not get over it. He ſaid, that was à cafe of limitation in 4 
deed; that by the words, Harremum maſculbrum ſiuorum Rgitime proc 
creutorum, and the chuſe pro dgfectu talis exitus, it plainly appears 
ed what heirs the party meant, and yet that was reſolved to be an 
eftate in fee: ſimple contrary to the apparent intent of the parties, 
and the ſtrong implication upon the wotds of the limitation, for 
want of complying with Lyttleton's and Colte's rule, and ſhewing of 
what body the heirs ſhould iſſue. My brother Gould ſays, that 
there is no difference between the genitive caſe and the ablative, 
between baeredum ſuorum, and de ſe. But there is a very great 
one; for de is the word made uſe of in the ſtatute de donis, and 
ex and de import a man's body. And if you were to tranſlate this 
Engliſh, the heirs of John, into Latin, it would not be proper to 
tranſlate it by the genitive caſe, haeredes Jobannit, but baeredes de 
channe ; fo beirs of bim, not baeredes eus, but haeredes de ipſo; 
o fon of ſuch a father, not natus or filius talis patris, but nattis 
or filius de tali patre. And therefore when, as it was in Bereſt 
ford's caſe, a limitation is in Engliſb to the uſe of B. and the 
heirs male of the ſaid B. lawfully begotten, and for default of 
ſach iſſue, the remainder over, that muſt be tranſlated into Latin 
according to the ſubject matter, de dicto B. He faid, the words 
de corpore were not neceſſary, but that words tantamount were 
ſufficient : as a gift to a man ef beredibus de curne ſua, or de fb, 
or to a man and his heirs, which he ſhall beget of his wife, are 
eſtates-tail. And ſo is Co. L. 20. 6. He faid, that if in the caſe 
of Abrabam and Twigg the words had been, the heirs males of 
Gabriel Dormer, in Engliſh, inſtead of, his heirs males, or baere- 
dum maſculorum ſuorum, that had been an eſtate-tail; and that is 
the difference taken in Beresfird's caſe, As to Beck's caſe, there 
the words, and for want of ſuch iſſues, refer to the words 


male of bis body before. For what muſt. fuch iſſue be, but ſuch as | 


is mentioned before, | 


He ſaid fourthly, that to make this an eſtate-tall, would be a 
conſtruction repugnant to the premiſſes; for the limitation is nt 
only to the heirs of V. and A but alſo to their aſſigus, and that 
word is very conſiderable in the caſe; for it ſhews, that the ſur- 
renderor intended, that Y, and A. ſhould have an aflignable eſtate; 
and therefore to conſtrue it an eſtate-tail is to give . and A. an 
Eſtate that is not aſſignable (for it is the very efſence of an eſtate- 

tail not to be atlignable, the words of the ſtatute de dais betty, 
beth 5M | quod 
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‚ vently 
is a conſtruction contrary to the firſt ps of the limitation by 
e 


aſſigns with ſuch a condition, the condition is void ; and yet leaſing 
it to the leſſee and his aſſigns, was no more then what the law 
implied. So the caſe in Dier 205. a leaſe of a houſe paſſes the 
ſhops, and yet if a man leaſes a houſe. with the ſhops by expreſs 
name, and after excepts the ſhops, that exception is void. And 
for theſe caſes he cited Hob. 170. So here, though the limitation 
to a man, his heirs and aſſigns, is of no greater effect then a limi- 
tation. to a man and his heirs, yet it may have that effect as to 
prevent the ſubſequent clauſe, and for want of ſuch iſſue, from 
making it an eſtate-tail contrary to the expreſs limitation before, 
whereby an aſſignable. eſtate was limited to J. and A. He con- 
cluded, that though the intent of the party ought to. be regarded, 
yet ſo ought alſo the rules of law, and that eſpecially in a caſe of 

a conveyance in a man's life-time, and that of an eſtate, to the 
creating of which the law required a particular form of words, or 
words that did tantamount, | 


Judgment was given for the defendant. 


Kempe ver/. Goodall. 


$. c. Salk. JN an adion of debt for rent the plaintiff declared upon a de- 
«5 miſe by indenture, &c. The defendant pleaded nibil habuit in 
Nihil babuit + - 3 a : ts 
in tenementis Tenementis tempore dimiſfionts praediflae, And the plaintiff de- 
pleadedin murted generally, Mr. Salkeld for the defendant ſaid, that he 
""_ nie did not pretend that nibil habuit in tenementis could be pleaded 
by indenture. Contrary to the e/topple by acceptance of the leaſe by indenture, 
3 Sn. 611. but that the plaintiff for want of replying, and relymg upon the 
etopple, had loſt the benefit of it. For inſtead of demurring, be 
ſhould have replied and prayed judgment, if the defendant, con- 
trary to his own acceptance of a leaſe of this land by indenture, 
| ſhould be admitted to plead this plea. And he compared it to the 
caſe of Speak ver. Richards, Hob. 206, where in an aQion of on 


0 


* 


— — 
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vgainſt the ſheriff for. money levied upon a levari factas, the 

aintiff in his declaration ſet out the recogniſance and of all the pro- 
ceedings upon it and the levari facias, and that upon it the defen- 
dant levied the money, and at the return of the writ returned, 
that he had levied it. gquos paratos habeo, &c. the defendant pleaded 
25 to part nil debet, and to the reſidue payment and an acquittance 
before the day of the return of the writ, And though it was ob- 
jected, that theſe pleas were direQly contrary to the defendant's 


return upon record, yet the court held, that in regard the plaintiff 


had joined iſſue upon the nil debet, and demurred to the plea of 
payment and the acquitance, and had not relied upon the efopple, 
the pleas were made good. 


The whole court held this to be no plea, becauſe it appeared 
upon the declaration to be a demiſe by indenture, and fo the 
eſtopple appeared upon record, and ſo there was no need of reply- 
ing it: othefwiſe where a man declares quod cum demiſit generally, 
And Powell ſaid, that all the books were to the contrary. And 
Holt chief juſtice ſaid, that in that caſe in Heb, they did not 
ſet out the return in the declaration with a prout patet per re- 
cordum, and therefore the levying the money was the ground of 
the action, and not the return: hut if a man ſhould bring debt 
upon a judgment, and in his declaration ſet out the judgment, 


' prout patet per recordum, the defendant could not plead payment. 


Judgment was given for the plaintiff, niſi. 


Glover ver/. Rogers. 
Intr. Hil. 3 Ann. B. R. Rot. 345. 


A Writ of error of a judgment in the Common Pleas, in ans. C. Selk. 
action upon the caſe, wherein the plaintiff declared, that the 557- 


defendant in conſideration the plaintiffs zefator tranſportaſſet for 


orum ſummam pro tranſportatione merchandizarum praediflarum 
rationabiliter habere meruiſſet, and avers, that pro tranſportatione 
merchandizarum he had deſerved ſo much, Cc. Upon non af- 


ſumpſit pleaded there was a verdict for the plaintiff. Sir James 
Mountague for the plaintiff in error took theſe exceptions : firſt, that 
it was only tantam denariorum ſummam, and not ſaid quantam : 


| ſecondly, that it was tantam denariorum ſummam pro, Gc. rationa- 
biliter babere meruiſſet, and not ſaid who: thirdly, that the aver- prag 
ment was only pro tranſportatione merchandizarum he had deſerved ted, 


ſo 


meruit the 


the defendant from ſuch a port to ſuch a port ſuch and ſuch mer- word av 
chandizes, promiſed to pay the plaintiff's teſtator tantam denari- omitted. 


„ 
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| fo much, and not ſaid of theſe; whereas if they were dthers, k 


made nothiog to this cauſe of action. 


But the court over-ruled all the exceptions, and after the cauſe 
was twice on in the paper, affirmed the judgment. And firſt, 28 
for the leaving out quantum, they faid' Zantdm imported enou 
alone, vis. that the defendant promiſed to pay ſo much the plain. 


tiff had deſerved. As to the ſecond, they aid, merutſſet was he 


deſerved; and if it had been ipſe meruiſſet, that muſt have related 
to the perſon that tranſported the goods, eſpecially that being the 
ground of the action; and therefore mer ui ſſet eniffing as much as 


Aue, 899. ipſe meruiſſet, would be well. And Powell ſaid, there were but 


8. C. SK. 


267. 


two perſons in the declaration, and therefore it could be no body 
bot the tranfportet, and ſo was good within that difference. As 
to the third, they ſaid, that if the tranſporter had not tranſported 
theſe merchandizes, the plaintiff could never have had a verdict, 


and therefore now after a verdict the want of praedick. was helped. 


* 


And Gould juſtice faid, that Twi/den' joſtice uſed to call a verdict 


omnipotent. 


Smith et ali ver, Stoneard, 


Writ of error of a judgment in the Common Pleas after a 
verdict, The plaintiff in error aſſigned for error want of an 


Baroard, Rep. original, but did not take out a certiorari, as the courſe is, and 


Addey V. Hut- 


chinſon. 


And the judgment was affirmed. 
VVV 


get the want of the original certified : the defendant in error pleaded, 
in nullo eſt erratum. And now when the cauſe came on in the 
paper it was objected, that there ought to have been a certiorar 


taken out, and a certificate made of the error; for it might be that 
there was an ill original, and if that were returned, the plaintiff in 


error might take advantage of it, and that would not be helped by 


the verdict, though the want of the original were. 


Holt chief juſtice. If the want of an original be aſſigned for 
error, and the plaintiff in error does not take out a certiorari, and 
get a return to it, and the want of an original certified; the courſe 
is for the defendant in error to go to the maſter of the office, and 
get a rule for the plaintiff in error to return his certiorari; and if 


he does not get it done, as is ordered by the rule, the aſſignment of 
error ſtands for nothing. But if the defendant in error will come 


in gratis and confeſs the error, there need be no certiorari returned. 


And as to the matter, that there might be a bad original, Cc. that 


is another ſort of error, and when the want of an original is afligned 
for error, the court will never intend, that there is a bad original. 


Regina 


* 
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Regina verſ. Weſt. 


HE defendant was adjudged by two juſtices to be the reputed 8. C. 6 Mod. 
father of a baſtard-child, purſuant to the 18 Eliz. and or- Be. 


A. 59. 
dered to pay, &c. and upon appeal to the ſeſſions in Hertfordſbire may 544. 
the order was confirmed, and for not paying of the money ordered, Judge by wo 


: ſlices the re- 
the defendant was committed, and was now brought into court on — 8 
upon a babeas corpus; and ſeveral exceptions were taken to the a baſtard, and 


order of the two juſtices, and after they had been ſeveral times 8 3 
ſticred, Mr. King took an exception to the return of the habeas appeal the or- 
„that this was not a ſufficient cauſe of commitment, but that der it confirm» 


in caſe of refuſal to obey the order, the juſtices ought to have pro- > — 


ceeded againſt the defendant upon his recogniſance, which is the cannotcommit 
method preſcribed by the ſtatute, the words of which are, that — —_— 
« every perſon making default in not performing the order of the proceed oa the 
* two juſtices, ſhall be committed to ward to the common gaol, recogniſance 
« there to remain without bail or mainpriſe, except they ſhall put 5 | 
« jn ſufficient ſurety to perform the ſaid order, or elſe perſonally 77 : Salk. 
« to appear at the next general ſeſſions of the peace to be holden in 477, 488. 

« that county where ſuch order ſhall be taken; and alſo to abide 

« ſuch order, as the ſaid juſtices of the peace, or the major part 

« of them, then and there ſhall take in that behalf (if they then 

and there ſhall take any) and that if at the ſaid ſeſſions the ſaid 

e juſtices ſhall take no other order, then to abide the order before 

* made,” So that the two juſtices only have the power to com- 


mit, if the party refuſe to give ſecurity; but the ſeſſions have no 


power to commit; but in caſe the perſon will not perform their 
order, they muſt go againſt his ſecurity. And for this reaſon in the 
like caſe between the King and Hammond, 2 Bulſir. 341. where the 
defendant was committed at the ſeſſions, after a bond given to the 
two juſtices, purſuant to the ſtatute, he was diſcharged. 


Holt chief juſtice, Where the ſeſſions proceed by way of ap- 
peal, it is by virtue of the power given them by the 18 Ez. and 
by that ſtatute they have no power to commit, but the proviſion 
that is made by that ſtatute, to compel the party's obedience to 
their orders, is by a recogniſance, which is to be taken by the two 
juſtices that made the order; and if the party will not give ſuch 
a recogniſance, they have power to commit him. Indeed if the 
ſeſſions proceed originally by 3 Car. 1. they may commit for not Original pro- 
performing their order. And he ſaid, it was not material in this <eedings ac 
caſe, whether the two juſtices had taken any recogniſance of Weſt a 
or no (which Mr. Eyre objected did not appear to have been done, 
and ſo would diſtinguiſh this from Hammend's caſe); for if they had 
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not done it, it was a neglect in them; but the ſeſſions. would ng 7 
thereby have a power to commit, When no ſuch power is given them 
by the ſtatute. * tak 


* 


Potdell juſtice. The two juſtices power to commit is only con. 
ditional, except the party put in ſufficiear ſecurity, Cc. as by the 
4. e 00 | : | | 


. | DOD pon this exception, the defendant was diſchatged; and as to 
ow the order, curia adviſare till next term, and He, was bound by 
recogniſance to appear in the King's Bench the firſt day of next 

Poſt. term, : | a | | 


: Startup ver/. Dodderidge. 


$ C. 11 Mod. R. Broderick moved for a prohibition to a ſuit in the eccle- 
2 Sal. I. ſiaſtical court for tithes, upon this ſuggeſtion, quod 4 tempore 
65. cus, &c. babebatur talis antiquus uſus et ronſuetude de modo deci- 
Lill. Ent. 19% mand; de et pro omnibus decimis quibuſcunque inſra parochiam de I. 
* eb ef fines, limites, et loca decimabilia ejuſdem quoquo modo creſcentibus, 
v. is void. Tenovantibus, ſfue contingentibus, vis. quod omnes et ſinguli proprie- 
Ro. Abr- 378: karii, eorum fir marii, vel occupatores aliquarum ters arum vl tene- 
nt BY 5 mentorum infra parochiam de W. praedidtam, &c. per totum tempus 
864. praedictum annuatim folverunt, et ſolvere conſueverunt,” retort ec- 
clefiae parochialis de W. praediito firmario five dipututo rectoriae 

illius pro tempore exiſtenti upon requeſt ſecundum ratam 2 6. legalis 

monetae Anghae pro qualibet et utraque libra" veri adaucti annualis 

redditus vel valoris, Anglice, of the true improved yearly rent or 

value, reſpeftivorum terrarum et tenementorum infra parochium de 
Whatlington praedittam, &c. et non ultra, in nomine, loco, ac in plena 

ſati gfactione, omnium et ſingularum decimarum quarumcungue an- 

nuatim creſcentium, &c. in vel ſuper reſpectiva terras et tenementa 

ſua infra parochiam de W. praedittam, &c. which the ſeveral rectors, 

Sc. have time out of mind accepted in full ſatisfaction, &c. of all 

tithes, and the cuſtom aforeſaid inviolably obſerved ; yet the de- 

fendant knowing the premiſſes, has ſued the plaintiff in court 
Chriſtian for ſubtraction and non- payment of tithes' of hay and 
wheat in and upon the lands and tenements aforeſaid,” in the tenure 

and occupation of the plaintiff, being in the year of our Lord 1696, 
growing, Se. and ſuppoſed by him to be ſubtracted and taken 

away, licet the plaintiff, Sc. And a rule was made for the de- 

fendant to ſhew cauſe, why a prohibition ſhould not be granted, 

And now Mr. Pengelly moved, that the rule might be diſcharged. 

He ſaid, this modus was not good for the uncertainty, for the yearly 

rent or value is variable and atterly uncertain, and may change 

every 
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year; but a modus, which is againſt common right, and goes 
in deſtruction of the original right of the parſon to take his tithes 
in ſprcie, ought to give the parſon a certain recompence for a cer- 
tain duty, and otherwiſe the court cannot adjudge that it is ſuitable, 
And he cited the caſe of Perry ver/. Soame, 3 Cro. 139. where, in 
2 ſoit in the Spiritual Court for tithes of herbage of dry cattle, the 
def:ndant ſurmiſed for a prohibition, that every pariſhioner there, 
which had milch kine and calves under the number of ſeven, ſhall 
pay for every calf he rears a halfpenny, for every one he kills a 
penny, and for every one he ſells the tenth penny; and if he has 
ſeven or above, to give one in ſatis faction of tithes of them, and of 
all dry cattle, And they held this to be an ill modus, becauſe if 
the pariſhioner had only dry cattle, and no calves, he pays nothing, 
and it is uncertain, whether he ſhall have calves or not, and ſo it 
is an uncertain thing for a certain duty. And Allen's caſe, 2 Roll. 
265. d. p. 2. a preſcription to pay one penny, or thereabouts, for 
every acre of arable Jand, in lieu of tithes, naught for the uncer- 
tainty. And 1 Keb. 612. Took verſ. Ledgard, a modus to pay 45. 
for every day's plowing of wheat, and 2 s. for every day's plowin 

of barley, is not good for the uncertainty ; but if the modus h 

been, ſo much for every day's work, with an averment that it is 
certainly known, and the contents of it, it might be. And a note 
on the fide of Dr. Leyfield's caſe in Hob, 11. where the printipal 
caſe was, a libel for tithes of ſtables, ſuggeſting a preſcription time 
out of mind for the parſons to have a modus decimandi for the houſes, 
ſtables, and buildings, - viz. after the rate of the tenth. part of the 
yearly rent or value of the ſame, and a prohibition was granted in 
the caſe, with directions to declare. And on the fide of that caſe 
is this note, viz. that modus deci mandi can hardly ſtand to riſe and 
fall accordivg to the rent by preſcription. And though ſuch a modus 
be allowed to be good in Dr. Grant's caſe, yet that caſe is made a 
queſtion in 1 Roll. 642. u. 1. and the authority of Dr. Leyficld's 
caſe oppoſed to.it, Secondly, this modus is void, becauſe 1t gives 
room to the pariſhioner to defraud the parſon, for it is in the power 
of the pariſhioner to take a great fine, and reſerve a ſmall rent, 
and ſo the parſon ſhall have nothing. - For the cuſtom is to pay 
24. per pound ver! adaui#t annualis redditus vel valoris, Anglice, 
of the true improved yearly rent or value, reſpecłi vorum terrarum 
et tenementorum ; alſo the parſon cannot come to the certain know- 
ledge, what rent was reſerved. And he cited the caſe of Wilſon 
verſ. le Eveſque de Carlifle, = modus for tirhe wool, that if the 
pariſhioner had under ten fleeces, that he ſhould pay one penny to 
the parſon for each, in lieu of tithes ; and if he had more, that he 


ſhould deliver to the parſon the tenth part of his wool, upon his 


conſcience, without fraud or covin, fine viſu vel tactu of the —_— ; 
and held to be ill, becauſe it lays the parſon open to be de 7 
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And my lord Hobart, in his report of the caſe, ſays, that it is a weak 
anſwer to ſay, that if it be not a juſt tenth, the parſon may refuſe 
it, and ſue for his due: for firſt, he hath no means to be aſſured 
whether it be true or not, ſo his ſuit may be cauſeleſs; fure he may 
be it may be fruitleſs. Hob. 107. 1 Roll. 647, 648. p. 5. Secondly, 
the ſuggeſtion in this caſe is not ſufficient, becauſe it is not averred, 
what was the value of the land, nor what rent was paid for it, ag. 


tit ought to have been; for it is only ſaid, /icef the plaintiff obewit 


ef paratus fuit et exiſtit ad folvendum praedictam ratam 2 s. pro 


gqualibet et utraque libra veri adaucti annualis redditus vel valiris 


terrarum et tene mentorum praedictorum, &c. without ſaying how 
much that was, or what ſum was tendered; and for this the ſug- 
geſtion is ill. For in every ſuggeſtion of a modus, the party ought. 
to aver the performance of the conſideration, or ſomething which 
tantamounts, and ſo bring his caſe within the compaſs of the cuſtom, 
by averring that he has done as the cuſtom requires. And for that 
he cited 1 Roll. Rep. 38, 39, 62. 3 Cro. 139. Note, the caſe in 
Rolle is againſt the objection, and takes the diſtinction, where the 
modus extends to ſuch of the pariſhioners as keep cows, &c. there 
the plaintiff muſt ſhew, that he keeps cows ; but where the modus 


is to pay money, &c. in lieu of tithes, there the plaintiff need not 


3 Mod. 132, 


allege payment, &c, becauſe it is a good ground for a prohibition, 


that the parſon ſues for tithes in kind; whereas a modus ought only 


to be paid, and not tithes in kind, and conſequently the parſon 
ought to ſue for the modus. 1 Roll. Rep. 63. S. C. And the caſe of 
3 Croke well underſtood, turns upon the ſame diſtinction. 

Mr. ſerjeant Broderick ſaid, that the value of land was certain 
enough, and made the modus certain enough, according to the rule, 
id certum efl quod certum reddi poteſt; that the value of land was 
ſuch a certainty as the law took notice of, and therefore where a 
man demiſed a chamber, paying for it yearly fo much as it ſhould 
be reaſonably worth, debt was brought for the rent, with an aver- 
ment that the leſſee held the chamber from ſuch a time to ſuch a 
time, and that for that time it was reaſonably worth ſo much. 
Stiles 397. Farmer and Lawrence. And in powers in ſettlements 
for tenants for life to make leaſes, it is a common proviſo, that the 
beſt improved rent, that may be reaſonably had for the ſame, be 
reſerved, And 2 Cro. 671, Page's caſe, it was held to be a good 
cuſtom of a manor, that the land was demiſable for twenty-one 


years, paying three years value, ſo 2 Leon. 117, a tenure was by 


the ſervice ſolvendi poſt quamlibet vacationem five alienationem the 
value of the annual profits of the lands. So is the caſe of Titus 
verſ. Perkins, the cuſtom of a copyhold manor was for the tenant, 
upon admittance to pay to the lord for a fine, tantam denariorum 


ſummam quantam the tenements valebant per annum tempore tals 


admiſſionit; 
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admiſfionis 3 and adjudged by the Common Pleas, and arffimed upon 
a writ of error in the King's Bench, to be a good cuſtom, becauſe. 
it is certain enough, and iffusble, and triable by the country, if it 
de of ſuch a yearly value or not. 3 Lev. 255. 3 Med. 132. And 
that, as it is certain enough, ſo of confequence it is well enough 
known, He faid, that the principal caſe of Dr. Ley d was for 
bim; and that as to the marginal notes, they were not to be re- 

garded, being added as he ſuppoſed by the editor of the book, but. 
wers not my lord Hobart's, many of them being of matters which 
happened after his death. He ſaid, that Dr. Grant's caſe was in 
point, where the caſe was, a libel by Dr. Grant in the ſpiritual | 
court alledged a cuſtom for every pariſhioner, &c. occupying, &c. : 
a manſion-houſe, &c, to pay quarterly nomine et leco decimarum 
ſuarum juxta ratum cujuſſibet 205. rent per annum ex qualibet bu- 
juſmodt domo, &c. 2s. and upon a ſuggeſtion of a diſcharge . by the 
31 Hen. 8, a prohibition was granted, and upon traverſe of the 
ſuggeſtion, there was a verdict for Grant, and upon motion by 
Grant for a conſultation, it was oppoſed, becauſe the cuſtom was 

againſt common right, no tithes being to be paid for houſes, and 
therefore void. But a conſultation was granted, becauſe this might 
have a lawful commencement ; for this modus decimandi might 
have been paid time out of mind for all the tithes of the land, upon 
which the houſes were built, and the lands being built after would 

not take away the right of the parſon. 11 Co. 15. 3. He ſaid, 
that though according to this modus the parſon might have more. 


one year, and leſs another, yet that would not make it void; and 


for that he compared it to the caſe in Co, Litt. 96. a. a tenure to 
ſheer all the ſheep depaſturing within the lords manor, - that is 
certain enough, although the lord hath ſometimes a greater number. 


there and ſometimes a leſs, being referred to the manor, which is 
certain. | | 


Hilt chief juſtice was of opinion upon the firſt ſtirring this caſe, Ne prohibl. 
that the modus was not good; and that upon the face of it, it ap- tion — be 
peared plainly to be nothing but an agreement between the parſon Id cee 


| old - 
and the pariſhioners. If it were an ancient compoſition with the 3 


conſent of the patron and ordinary, before the 13 Eliz. c. 10. that 3 

would bind the parſon ; but hen that was no ground for a prohi- 4 

bition, being it might be pleaded and tried below in the Eccleſia- 

tical Court, That there had been formerly prohibitions granted 

upon ſuggeſtions of compoſitions, and that there were old caſes to 

that purpoſe, but that it had been held otherwiſe ſince; which 

Powe agreed. But if it were a compoſition made ſince 13 Elia. Compoſition 

t was void. He ſaid, that a compoſition time out of mind was 233 

2 modus, Taking it to be a modus, it would be hard: to maintain 3 Cro. 139, 

it to be good; taking it as to the yearly rent, it could not he good, Lady Gre- 
3 - becauſe h de. 
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becauſe the land might be unlet, and then no tithes would be paid. 
or it might be let at an under-rent with a fine, and then the parſon 
would be cheated. And as to the value, in caſe the lands ſhould 
be unlet, who ſhould determine what that was. He faid, that if 
the modus were void, it was in vain to grant à prohibition to try 
it, becauſe, though it ſhould be found for the plaintiff, yet the 
' court muſt grant a conſultation, And to that purpoſe he remem- 
bered the caſe of Dix verſ. Woodſon adjudged Hil. 8 Will. 3. B:R. 
where a prohibition was granted upon a ſuggeſtion of a cuſtom 
within the hundred of D. to pay no tithes for agiſtment of barren 
cattle, and in-a declaration upon the prokibition iſſue was joined 
upon the cuſtom, and found for the plaintiff, and notwithſtanding, 
becauſe the cuſtom was void in law, a "conſultation was awarded. 
And he remembered the diſtinctions taken in that caſe, about a 
cuſtom in non deci mundo. He ſaid, that Der..Leyfield's caſe was a 
full caſe againſt the modus, for that the parſon might ſve in the 
Spiritual Court for the cuſtomary duty; which the reſt of the 
judges ' agreed. As to the exception to the ſuggeſtion, he ſaid, it 
was well enough, for it was enough for the plaintiff that came for 
the prohibition to bar the defendant of his ſuit in the court below, 
which is ſufficiently done by the ſuggeſtion of this modus, if it be 
good; for then the parſon ought not to ſue for tithes in kind, but 

for the modus. But the laſt time the caſe was ſtirred, after hearing 
Mr. ſerjeant Broderick, he was for granting a prohibition, and put- 
ing the plaintiff to declare, and the defendant might demur, and 
the point be determined judicially. I did not well hear his reaſons, 
but I apprehended them to be, becauſe the value of land was a 
thing well known, and conſequently certain enough: that if fuch a 
compoſition had been made before 13 Elia. and confirmed, it would 
have bound the ſucceſſors: that as the parſons might by cuſtom 
have tithes of things, of which they had no right to have any by 


the common law, as fiſh, &c. ſo cuſtom might model or reſtrain 
their tithes, or alter them. | | . 


But the other three j were againſt granting a prohibition, 
becauſe this was a 2 being = e recompence for a 
certain duty. And therefore, though it might be ceftain enough 
for a tenure or contract, yet it was not ſo certain, as that in confi- 
deration of that, they could adjudge the pat ſon ought to be barred 
af his tithes in kind. Alſo they thought this unreaſonable, becauſe 
the quantum of the rent was not in the conufance of the parſon, 
and fo he could not know what to demand of fas for, and was 
expoſed to be cheated ; and for the value of the land, they thought 
it unreaſonable, that the parſon ſhould bs put r neceſſity 
every year of trying that, upon any difference between him and His 
pariſhioners, upon the peril of coſts, They ſald, that it was m_ 
9549 12 | 
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this was an agreement between the pariſhioners and Cine of their 
former parſons, and now they had a mind to turn this into a modus; 
but that it could not be. | 


Powell juſtice ſaid, there was no caſe like this in the law, where 
2 prohibition had been granted upon ſuch an uncertain modus. 
Preys juſtice faid, that the modus was too high, v/s. two ſhillings 
ih the pound, and that while he ſat in the Exchequer, if a modus 
were high, they always diſallowed it; your ancient modus's being 
very low, one penny, or two pence, Cc. And the rule to ſhew 
cauſe was diſcharged by the three judges againſt the chief juſtice. 
The ſame motion was made in the Common Pleas in Trinity term 
following by ſerjeant Weld, and oppoſed by ſetjeant Parker. And 
the chief juſtice, and Nevill, and Blencowe held the modus void; 
but Tracy gave no opinion, it not being neceſſary. And in a caſe 
by Engliſb bill in the Exchequer between the ſame parties, the Mo- 
dus was decreed to be void by all the barons. In conſideration of 
which judgments -in the King's Bench and Ro, 094 the three 
judges of the Common Pleas ſaid, they would not have granted a 
prohibition, though they had not thought it ſo clearly a void 
modus. Ex relatione m'ri Pengelly. wig, 


Regina ver/; Wigg. 


8 H E defendant was indicted for keeping of hegs hers in town, 8. c. S. k. 
in ſome of the back ſtreets, contra formam ffatuti. Aud 460. 
' Mr. Whitaker moved to quaſh the indictment, becauſe by the "42=enfor 
2 Will. & Mar. ſeſſ. 2. cap. 8. ſe. 20. there was a particular pe- cluding with 
nalty appointed for this offence, viz. forfeiture of the ſwine to ths = /ormean 
uſe of the poor of the pariſh where they are kept; and therefore an 
indictment would not lie, at leaſt not upon the ſtatute as this was, 
by concluding contra formam flatuti. And he cited the caſe of the rex vert. 
King and Watſon, where it was | adjudged, that an indidtment Watſon, 
would not lie for keeping an alchouſe without lieence, becauſe, there . 106. 
is a particulat penalty appointed by act of parliament. | - 


Holt and the court a the caſe of the King and Watſor, be“ See 2 Ro, 
cauſe the keeping an alehouſe withobt licence Was no offence at Abr. 140, 
common law; and they took the difference, where a new penulty 
is appointed by act of parliament for a matter that was u ces 


—_—_— ;8. | 
alm. 536. 
at common law, there you may either take that temedy which is Han, 136. 


given by the a& of patliatnent, of by way of indictment as 3 
you might have done before: and E keeping of ſwine in the far is Cale 
city, &c, being 4 nuſance at common law, the proſecutor is at li- 3 


derty either to proceed by way of indiftment for the nuſante, or 
to 


e e a ark ee eee e eee 2 
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to take that more expeditious remedy, which is given him by the 
act of parliament, by ſale of the ſwine, But where the flatu:e 
makes the offence there you muſt purſue that. As to the contra 


/ 


formam ſtatuti, the offence being an oftence at common law, that 


Ante, 149. was but ſurpluſage, and would do no harm, But beſides they faid, 
that if the defendant had any hopes in his exception, he ſhould 
demur; for that it was a rule, never to quaſh indictments for 
nuſances. | | 


Thornborow ver/. Whitacre. 


35. 


corns nexx Monday the 29 of March, and four grains of rye corn on Monday 


double every 


ration. | 


Mc. Salkeld to miintain the demurrer ſaid, that the agreement. 


appeared upon the face of it to be impoſſible, the rye to be delivered 
amounting to ſuch a quantity, as all the rye in the world was not 

ſo much, and being impoſſible. was void, and the defendant not 

bound to perform it. He faid, that there were three forts of im- 
poſſibilities; impoſſibilitas legis, ſuch are all immoral actions, as 

to murder J. S. &c, Secondly, impoſſibilitas rei, ſuch as are all 
natural impoſſibjlities, which cannot be done from the nature of 

the thing; Thirdly, :mpoſibilitas facti, viz. ſuch an impoſſibili- 

ty, as though there is nothing in the nature of it impoſſible to be 

done, yet it is impoſſible for a man to do, as to touch the hea- 
vens, or go to Rome in a day. And a covenant or condition to 
dos any of theſe impoſlibilities is void. And he mentioned the caſe 


in Lit. ſect. 129. that though relief be by law to be paid imme- | 


diately upon the death of the tenant, yet if the relief; be a role, 
or a buſhel of roſes, if the tenant die in winter, the lord ſhall not 
diſtrain for his relief, till the ſeaſon that roſes come; becauſe /ex 


non cogit ad impeſſibilia ; and the law takes notice that roſes * 


$.C.6 Med. AA CTION upon the caſe, in which the plaintiff declares upon 
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8 but otherwiſe of wheat, Cc. which may. Note alſo, theſe 


other caſes 40 Edw. 3. 6. a. per Finchden : if a man be bound by Fitzh, Core: 


his deed to do things which cannot be done by impoſſibility (al- mn 46. 


though it was his folly) yet the deed is void ; but a man is liable 
to do as far as can be done by the power of a man. And the 
principal caſe there, which is alſo cited 1 Co. 98. a. and abridged 
Fitz. Cov. 16. and is put in Perkins, ſect. 738. that if a leaſe be 
made of a wood, and the leſſee covenants to leave the wood in 
as good plight as it was at the time of the leaſe made, and during 


the term the wood is blown down by a ſudden tempeſt, the leſ- Der 33. 4. 


ſor ſhall not have an action of covenant : otherwiſe in a Caſe of a | 


like covenant upon a leaſe of a houſe, and the houſe is blown 
down by a tempeſt during the term. For in the laſt caſe it is in 
the leſſee's power to have the houſe in as good plight as it was at 
the time of the demiſe ; and for that reafon, though it was blown 
down by a tempeſt, yet the leſſee muſt rebuild it, becauſe it was 
his own agreement: but in the firſt caſe it is impoſſible, becauſe the 
lefſee cannot make the trees grow again as they were before; and 
therefore by reaſon of the impoſſibility, he is excuſed him from his 
covenant. C. L. 206. 6, a bond, condition that if the obligee. 
go from Weſtminſter to Rome within thre hours, that the bond ſhall 


be void, the bond is abſolute, and the condition void. So of a | 


feoffment with the like condition. 


Holt chief juſtice. Sppoſe A. for money paid him by B. will 
undertake to do an impoſſible thing, ſhall not an action lie againſt 
him for not performing it; as in caſe of a bond with ſuch an im- 
poſſible condition, the bond is ſingle. So where a man will for a 
valuable conſideration undertake to do an impotlible thing, though 
it cannot be performed, yet h. ſhall anſwer damages. 


And as to the impoſſibility the court ſaid it was only impoſlible 
with reſpect to the defendant's ability, which was not ſuch an 
impoſſibility as would make the contract void And the chief ju- 
ſtice ſaid, the words, quolibet alio die lunae, muſt be conſtrued what 
we lay in Engliſh, every other Monday, that is, every next Monday 
but one, and that would bring the contract nearer to the defendant's 
kn ig performance. And he ſaid, that impaſſibilitas rei et facti 
were all one. | 


Powell ſaid, that though the contract was a fooliſh one, yet it 


would hold in law, and that the defendant ought to pay ſomething 
tor his folly, 


en 27. 


Upon this occaſion the caſe in 1 Lev. 111. James ver. Morgan Wilſon 
was remembered, which was an agreement to pay for a horſe a 295. 


5 P barley 


a 


CE FY 


nnn. 
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| 1 barley corn a nail, for every nail in the horſe's ſhoes, and double 

| ee.rery nail, which came to 500 quarters of barley ; and at a trial 
4 before Hide chief juſtice the jury gave the plaintiff the value of the 

i , | horſe in damages, and he had his judgment: which caſe was aq. 
mitted of all hands to be good law, and did, as the counſel for the 
i plaintiff urged, rule this. But Mr. Salkeld ſaid, that differed from 
4 ES this, becauſe that was poſũble to be performed, though it was an 
1 ill bargain, but this impoſſible. 


il | The counſel for the defendant perceiving the opinion' of the 
_ - court to be againſt his client, offered the plaintiff his half crown 
| and his coſt, which was accepted of, and ſo no judgment was 
i given in the calc. | | 


Kinſman werſ. | Hoke | 


The depoſi- TN a trial at bar May 14, 1705. of an iſſue directed out of Chan- 
ee Chan" cery, to try if a leaſe was made in purſuance of a power which 
bo 214 Was to make leaſes for the beſt rent that could be got: a witneſs 


thea ſee, but named Ruſbley was examined in Chancery concerning the value of 


na ee the land, having been collector of the rents; and at the time of his 


i 

1 3 8 : 

ll now referred Examination in Chancery he referred to and conſulted his rental, 
# 
| 


to, are permit- But now at this trial he was become blind, and therefore his exa- 
2 mination in Chancery and depoſitions there were admitted to be 
read; becauſe if he had been © ill as that he could not have come 

to the trial, they had been good evidence, and now he is diſabled 

to conſult the rental by the act of God, and therefore the ſame rea- 


ſion holds. He alſo gave evidence of what he remembered beſides. 


Secondly, 6000 /. was deviſed to A. and B. in truſt to purchaſe 
lands to be ſettled on Francis . Gofton for life, with remainder to 
his ſons in tail in contingeney, remainder to William Gofton for 
life, with contingent remainder to his ſons in tail, remainder to 
Harold Kinſman in fee, with power to make leaſes, ut ſupra, &c. 
Francis Gefton made a leaſe to Crooke, rendring 170 J. per annum 
rent, and died; and the queſtion was, whether the value was 270 /. 
per annum at the time of the purchaſe or not. My lord Gorges and 
Mr. Latin the truſtees, were produced as witneſſes to prove it. 
And it was objected, that they were not witneſſes, becauſe Kinſman 
the remainder-man not joining in the purchaſe, and who now con- 
teſted the leaſe, if the lands were not of that value, it would bea 
breach of truſt in the truſtees, and they would be liable in. Chan- 
cery to make ſatisfaction to the cęſtuy que truſt, and therefore they 
were to give evidence to excuſe themſelves, Sed non allocatur per 
curiam, and they. were ſworn and gave evidence. ” . 

* f tin. 
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Regina ver/. Beſt. 
| 5 BZ Vol. 53. 
Ndictment. That the defendant and three others, exiſtentes g. C. Salk. 
ferſenae malorum nominum, &c. et compaſſantes deviſantes et 174. TI, 
inter ſe conſpirantes how to cheat the Queen's N of their he v5 
money, &c. 18 of December, the ſecond year of the Queen, 
falſo illicite nequiter et altute machinantes intendentes et inter 5 con- for conſpiring 
ſpirantes as 5: P. P. non ſolum de pecuniis ſuis c et defrau- to charge a 
dare, verum etiam ipſum P. P. de bono nomine fama [latu et creden. n 0 4 
tra juts deprivare, et eundem P. in maximum ſcandalum, contemptum, gud, and it is 
&t igſamam, apud omnes ligeos et ſubditos of the Queen indutere, not averred, | 
the ſaid day apud London, viz. ſuch a pariſh and ward, falſe, illi- mares" 
cite, deceptive, malitioſe, et ex iniqui lucri cauſa inter ſe conſpira- good. 
verunt, machinaverunt, conſultaverunt, et agreeaverunt, falſo, injulle, 
neguiter, et diabolice ad onerandum et accuſandum praediftum P. 
de patrem infantis, unde praedifia E. E. one of the defendants 
tunc gravida fuit : et illi adtunc et ibidem prattendebant, et conſpira- 
tune inter ſe fic ut praefertur praebabita, adtunc et ibidem vi et arms, 
Sc. faiſo et malitioſe afſirmabant, et | pres corum adtunc et ibidem 
affirmabat et falſe malitigſe, quod idem P. tunc nuper pracantea habuiſ* 
jet carnalem cogmitionem corperis ipfius pracfatae Eliz. E. et ipſam 
pracfatam E. E. carnaliter cognowſſet, et 2 ipſe praefatus P. 
Juil pater praetenſi infantis, de quo praedicta E. E. tunc gravida fut, 
ut 2 aſſeruit et praetendebat : ac quod pro ulteriori executione prae- 
miſſorum iidem the defendant Beſt and the others adtunc et ibidem 
inter ſe agreeaverunt et concluſere, quod ipſe praedifius B. ad prae- 
fatum P. accederet, et eundem P. accuſaret, quod ipfe praedifius P. 
tunc nuper pracantea habuiſſet carnalem cognitionem- corports prae- 
fatae E. E. et ipſam E. E. carnaliter cognoviſſet, et ipſe prae- 
Jatus P. ſuit pater dicli practenß infantis, de quo pragtendebant 
Ham praedictam E. gravidam eſſe. Et juratores praeditti ſuper 
1. : 3 fac ramentum 
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oF; ſacramentum ſuum praedictum ulterius dicunt, quod praedictus Beſt 


1. 


in executione praemiſſorum, ac ſecundum praedicta conſpirationem, 
conſultationem, et agreamentum inter ipſos Belt alios defendente,, 


ut praefertur, praebabita, poſtea ſcilicet, the ſaid day and year and 


place, as in diverſis aliis lecis infra, &c. vi et armis, Gc. falſe, 
neguiter, maliticſe, diabolice, et ex iniqui lucri cauſa, in auditu 
guamplurimorum ligeorum et ſubditorum of the Queen fidedignorum 
onerabat et accuſabat praedictum P. quod ipſe pracfatus P. tunc 
nuper pracantea babuiſſet carnalem cognitionem cut paris praefatae E. 


et ipſam E. carnaliter cogneviſſet, et qued itſe praefatus P. fuit 
pater dicti praectenſi infantis, de quo affirmatant praediftam E. tunc 


gravidam eſſe: ad grave damnum, ſcandalum, et defamationem 
praefati P. in peflimum et pernitioſun exemplum omnium aliorum in 


 confuamili caſu delinquentum, et contra pacem aittae dominae reginge 


nunc coronam et dignitatem ſuas. The defendants demurred. 


Mr ſerjeant Weld for the defendant took exception : firſt, that 
it did not appear, that any thing came of this conſpiracy, and bare 
conſpiring to do an ill thing by another is not criminal, unleſs the 


thing be done; for it is the damage the party receives by the con - 


9 Co. 56, b. 


ſpiracy, that makes it criminal : ſecondly, that it did not appear, 
hat the facts the deferidants conſpired to charge the proſecutor with 


was falſe, and a conſpiracy to charge a man with a ſact that is 


true, is not puniſhable ; and therefore the indictment ought to have 


| aid, the proſecutor was not the father of the child; and for the 


adverbs of falſly, unjuſtly, wickedly, and deviliſhly, which were 
inſerted in the indictment, thoſe went to the conſpiracy, and the 
defendants might falſly conſpire to charge the proſecutor with a 
fact that was true; as if they had promiſed him not to do it: and 
he reſembled this to the caſe of perjury, where it is not enough to 
ſay, a man did falſo, &c. ſwear, but the indictment muſt lay, 
that the fact was falſe : thirdly, the woman, upon whoſe body the 
child was ſuppoſed to be begotten, was laid in the indictment by 
ſeveral ſurnames; and he ſaid, may be ſhe might be the wife of 
the proſecutor, and ſhe might go by his name among the reſt of 
her alias; and this he ſaid was the rather to be intended, becauſe 
they charged the proſecutor with being pater, which he could not 
be to a baſtard child: fourthly the indictment ought to have laid 
that the child was like to become chargeable to the pariſh ; for 
unleſs the proſecutor by this accuſation were like to be ſubjected 
to ſome penalty, the indictment will not lie: the indictment here 
is nothing, but that the defendants conſpired to tell the proſecutor, 
that he was the father of the child E. E. was big with, 


The ſecond exception was ſtirred twice before in Hilary term, 
and ſeemed to ſtick much with the court; and they _ 
ok, | ats 
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cedents, to be ſearched. And for the Queen were cited the caſes 

of the Queen againſt Kimberly, 1 Lev.'62, 1 Sid. 68, an indict- Holrand C 
ment for conſpiring to charge J. S. for having begot a baſtard” of _ _ 4 
the body of 7. G. to the intent to extort money out of him; and pur ie, eas 40. 
held good, and yet no averment that the proſecutor was not the bated, yet 
fither. . And the King againſt Armrong,' 1 Jentr. 304. an indict- — exception 
ment in the like manner for conſpiring to charge one for the keeping as 0 2 
of a baſtard child, and thereby alſo to bring him to diſgrace, And of them. 

ia both thoſe caſes a conſpiracy without any further act done was g Co. 56. b. 
held to be indictable. | 2 | 

| Now this Trinity term the court gave judgment for the Queen, 
for they (aid, the defendants were charged at leaſt with a con- 
ſpiracy to charge the proſecutor with fornication. And though 

that was a ſpiritual defamation, yet the conſpiring to do it was a 

temporal offence and indictable, and the conſpiracy was the giſt of 

the inditment. And the chief juſtice faid; that confederacies 

were one of the articles in the commiſſion of cer. And they 
(id, that E. E. could not be intended to de the proſecutor's wife, 

and eſpecially, as Powys ſaid, becauſe in the indictment ſhe was 
named ſpinſter. | 


Upon ſome of the arguments in this caſe, the exception in the © 
caſe in 5 Co. 122. Long's caſe, of dans was cited, for which the 1 
jadictment there was held inſufficient. And Holt chief juſtice ſaid, 
that by his conſent they would not be ſo nice again, and that 
there was not a caſe in the law like that. And Powell ſaid, that | 
dans did tantamount to et dedit. And Holt and Powell agreed, 
that the caſe of perjury differed from "this caſe, becauſe unleſs the 
matter that is ſworn is falſe, it is not perjury. And it was ſaid, 
that the proſecutor had been adjudged by two juſtices to be the re- 

Puted father of the baſtard E. E. was big with. And Holt ſaid, if 

the defendants had pleaded that conviction, it would have been a convinion 
good bar to the inditment. Powell ſaid, that MWeſ's : precedents before two ja- 
was a petty judicious book; but Halt ſaid, that there were many pe 899 
bad precedents in it. 5 N 1533 


Queen verſ. the inhabitants of Stretford. 


JA Writ, of error of a judgment given at the ſeſſions of dhe J. G fg. 0. 
| peace for the county palatine of Lancaſter againſt the deſen- A 56. 
dants for a nuſance. And the indi&ment' was, uod alta regia” via, That e way 
Ec. It Januarii primo, fuit et adbut oft valde luteſa et tam an- — Batt ; no 
Zuſla ita quod the Queen's people cannot paſs without danger of e /am a- 
dheir lives, Oc. and the inhabitants of ' Seret/ord had time but of % that 


8 people could 
5Q mind not pas, 


* 
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mind repaired it, and ought to repair it as often as need was. 
The inditment was found at the ſeffions held the 22d of July the 
ſecond to the Queen, The defendants pleaded not guilty, and a 
vemire facias was awarded, returnable at the next quartet - ſeſſiont, 
and upon the return of the. venire facias only part of the jury 
appeared, and thereupon a Zales de circumſtantibus was awarded, 
and the principal panel tales tried the cauſe, and the defen. 
dants were found guilty: and fined 40 J. The plaintiffs in error 
aſſigned the general errors, js 


Mr. Raymond for the plaintiffs in error took exception, that it 
appeared upon the indiAment, that the time the way is laid to be 
 Joeda et luteſa is the 11th of January, which is in winter, and it 
is no offence for the highways to be dirty in winter: ſecondly, 
that the matter, in which the nuſance ſeemed to be affigned by 
the inditment was that the way was fam —_— ita quad the 
Queen's people could not paſs; and that any, 2m was not indict- 
able, becauſe the ways were narrow; but was a particular 
power veſted in the juſtices of peace by act of parliament, to widen 
them, but the pariſh had no power to widen them. 


1 Ro. Abr. Halt chief juſtice and Powell held the indictment naught, for 

390. (A.) want of ſaying, that the way was out of repair. And Powell 

Phi. ſaid, that the ſaying it was tam anguſlia that the people could not 

— paſs, was repugnant to it's being ata regia via: for if it had been 

fo narrow, people could never have paſſed there time out of mind, 

Cro Car. 366, And Holt chief juſtice 5 0 Duncomb's * that A the 

4. inclofing land next adjoiniag to the highway would draw upon the owner 

ee ofthe andthe charge of the repairing the highway, 

repair the 5 1 | 

* The chief juſtice took ansther exception, that here was a miſ- 

Aube an trial, for a tales de circumflantibus cannot be granted upon the 
«viſe venire facias, And the judgment was reverſed. | 


Darby ver Anely. 


Writ of error was brought of a jud nt in the Common 
8. C. Salk, 8 | 
660. | Pleas, and the writ of error „ 
Variance, de juſdam loguelae quae fuit in curia, &c. per billam ; and the record 
— 25 returned was, the defendant attachiatus fuit per breue, Gc. de pri- 
* my 
d 


ou Ulegio e curia hic emanans ad reſpondendum the plaintiff, one af the 
— wie $NOTHIEsS of the court of Common Pleas, juxta libertates, Gr. dt 
of privilege. Placito tranſgrefionms ſuper caſum, &c. et unde the plaintiff, = 
pria perſona ſua queritur, &c. And a motion was made 
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being of a judgment in a plaint by bill, and the record returned Now fee Stat. 
being a record of a judgment upon a wit of privilege. And it 5 — 25 N 
was alleged, that attornies had two ways of proceeding in the whereby theſe 
Common Pleas, either by writ of dai, er by bill; and that variances we 
thoſe proceedings were different. The caſe of Covell verſ, Deual, 8 
2 Lut. 1634, 1637. was cited, where an attorvey brought an in- 

debitatus afſumpfit againſt an executor, and the entry, was, that 

the defendant attachiatus fuit per breve dominae reginae de privi- 

legio, Gc. as here; and defendant pleaded à bond to a third 

perſon ſtanding out, the defendant nulla babet gona ſeu ca- 
talla quae fuerunt his teſtators tempore martis ſuae in manibus ſuis 
adminifiranda, nec babuit die exbibitzanis billge of the plaintiff, in- 

ſtead of brevis, and that was held an incurable fault. And he ſaid 

the writ of error in the caſe of Thurflan verſ. Slatford, which was Lutw. gox, 
an indebitatus aſſumpfit by writ of privilege, and was loguela 1634, 1637+ 


fuit in curia noftra, &c. per breve ngſtrum. And ſo is the entry 
in 1 Lu. 905. b. 


And for theſe reaſons the court quaſhed the writ of error. 


Prohibition was granted in this cauſe in Michaelmas term laſt g C. gan 

to a ſuit in the ecclefiaſtical court for tithe milk, upon a 65% 
duggeſtion of a modus to pay from April to Novembey the tenth 10. 6 Mod. 
day's milk once ſkimmed made into cheeſe, in lieu of all tithe 1 Mod. 311. 
milk, with intent to have the cuſtom tried, and that the queſtion Salk. 656. 
might be judicially determined. For the plaintiff in the prohibi- Ra 24 
tion ebe. the _ es puts * 3 Cro. bog. Moore 6 Mod. x61, 
gog. a to pay the tenth cheeſe e from day until 31K. 002. 
the firſt of pu la dhe ate A yo 


e 


Mr. Eyre for the defendant argued, 
Tiſhoner here was imployed about 
tithe, and that would diſtinguiſh | 
though he admitted it was a good modus, i 
| 2 wound — the tenth 

n 
locks ; or age tro ang iter meu 
Hay for the parſon, to be di 
Jet it would not hold vice verſa. 
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Conſultation - Now this term Mr, Eyre came and moved the court for a con- 
for not pio. ſultation, becauſe the plaintiff in the prohibition had not proved 
ving the ſug- f Rd 8 . | | * 
geition wichin his ſuggeſtion within fix months, according to the ſtatute of 2 Ed. 6, 
fix months. which fix months he ſaid were to be accounted from the tee of 
the writ of probibition, which in this caſe was the 25th of Ne. 
vember, and conſequently the time of proof expired the 25th of 
May. The chief juſtice upon the motion doubted if this clauſe 
extended any farther than prohibitions to ſuits for predial tithes,” 
and upon that the counſel were directed to look farther into, it, 
And after upon motion by Mr. Eyre in the abſence of the chief 
juſtice, it was agreed by the counſel for the plaintiff in the prohi- 
bition, and by the court, that the act extended to prohibitions to. 
ſoits for ſmall tithes as well as great. Watſon 489. Nu. 1c2, 
2 Keb. 134. and the court granted a conſultation. And Mr. Eyre 
moved; that it might be part of the rule, that they ſhould: have 
their double coſts and damages according to the ſtatute. But the 
court ſaid, that could not be,made part of the rule, but that they 
muſt have them of conſequence, Mr. King for the plaintiff in 
the prohibition cited the caſe in Moore 573. that the time of fix 
months given by the 2 Ediv. 6. to-prove the ſuggeſtion, ought to 
be intended fx months in term-time, and that the vacation ſhould 
be -no part of the time, and that. conſequently the time in this caſe 
Nov 0 and. Was not expired. But the court, over-ruled him, and ſaid, it had 
Noy 30. anc . ' n a 
the time hall been adjudged contrarywiſe ſince. | 
be reckoned; * *' 1 r 
hy callendar, and not lunar months. Hob. 179. Litt. Rep. 19. 


; 


VN. B. For precedents of entries of proofs: of ſuggeſtions, ſee 
Cs. intr. 462, 463, 464. wht 2 eatgo ee eee e 
|. Precedents of writs, and entries of awards of conſultations for 
default of proving the ſuggeſtion, ſee» A/aton's! intr. 444, 445. 
Same entry Boot f judgments g and Tbeſaurus brev. 80. But 
note, that the entry in Aſbton is ill, in the award of the coſts; for 

there is only an aſſeſſment of them, vis. ides conſideratum eſt that 
the defendant in the prohibition recuperet, &c. And fo is Ne. 119. 
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8. C. Sk. IHE defendant pleaded; his privilege of attorney of the Com- 


mon Pleas, to an action brought in this court, and, pleaded 
it Without producing. any, writ, of, privilege. . Mr. Ward took ex» 
Plea of pri- ception to the plea, that where the defendant laid himſelf to be 


vil f at- — 8 
mia ene ne Common Pleas need not ſay, prout patet per recordum, 


C*388 


$45+ 
Lil. Entr. 3. 


attorney 
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0 y, he did not fay, prout patet per recordum ; and yet at- N 

2 not, muſt be tried by the record. | K Mod 798 
N eo | | | 72 

Mr. ſerjeant Broderick ſaid, that the precedents were all other- 

wiſe, and that they need not aver it by the record ; becauſe the ; 

matter of record was not the only matter in iſſue, but alſo the 


identity of the perſon. 


The court inclined againft the exception, but gaye day over to 
ſearch precedents. And now Mr. ſerjeant Broderick faid he could 
not find any ancient precidents; but there were ſome in ſome later Brevia Jud. 
books, and they were all without. As 1 Brown. intr. 2 T. _ 16g, 171. 
intr. 4. Clift's 570. And he faid, that the plaintiff by his 
.demurrer had confeſſed, that the defendant was an attorney. 


Holt chief juſtice Aaid, that a demurrer confeſſed nothing but 
what was well pleaded. They all agreed, that attorney or not, 
was triable by record. . 5 . 


The chief juſtice ſaid, there were two ways of pleading this Two ways of 
matter, ſo as it could not be denied, viz. with a profert of a writ 3 
of privilege, or of an exemplification of the record of his admiſſion — hes 
of attoney. Or elſe it may be pleaded as it is here. And as to cannot be de- 
the averment by the record, it is never pleaded as a matter of re- * 
cord, which 4s always pleaded with time, viz. of ſuch a term &c. 
but never any plea was ſeen, that the defendant was of ſuch a term Co. intr. 550, 
admitted an attorney, Ec. He ſaid, that in an avowry for a fine J 0 
in a court-leet, 8 never ſay, prout patet per recordum. He ſaid, fine Ae 
that the plaintiff in this caſe might have pleaded nul fiel record. leet does not 


The exception was over-ruled. — 0 


Mr. Ward took another exception, that there was no place laid, 
where the defendant was attorney, nor where the Common Pleas 
was. And though by the ſtatute the Common Pleas is to be held 


in aliquo certo loco, yet that need not be Weſtminſter, but may be 


Hertford, &c. 1 Saund, 6y. 


| 1 did. 352. 
The chief juſtice ſaid, it was not neceſſary to lay a venue where * Keb. 346. 
the defendant was attorney, becauſe that being a matter concern- rr 
ing the perſon of the defendant, ſhould be tried where the writ ters concera- 
was brought. And therefore where alien nee is pions in abate- ius tbe perſon 


ment, the plaintiff may reply generally, that he was born in — * 


England, without laying a place, becauſe it ſhall be tried where. ,,. 3 
the writ is brought. But if alien nee be pleaded in bar, there the 4 

plaintiff muſt reply, that the plaintiff was born in England, viz. 10% 
at ſuch a place. | Pot, 1243. 
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Powell 1 * And he put the caſe, where in treſpaſs the de- 
fendant juſtifies, becauſe the plaintiff. is his villain regardant to ſuch, 
a manor, &c. the plaintiff replies, that he is free: he need not 
allege a place, becauſe it ſhall be tried where the writ is brought. 
And as to the matter of laying a ' can for the Common Pleas, the, 
chief juſtice ſaid, it was not nece "th for they could write to the 
chief juſtice of that court by that name, where-ever the court was, 
And he could not imagine the reaſon, why it had been held neceſ- 
fary.to ſhew it in pleading a record, unleſs. it were, that that was 
part of the deſcription. of. the record. Bi 


Poul gave the fame anſwer ta this objeRtion, as ta the ſeeand,. 


Regina ver/; Sainthill. 


8. C. 6 Mod. Writ of error of a judgment given at the ſeſſions of the peace, 
38 S. of before the juſtices of the peace, upon an indictment for not 


munem portom quadum communi ſemita pedali ibidem ducente a B. uſque H. ac con- 
pedalem., 


* „ 


For the ſtatute of 22 Hen. 8. c. 5. which gives the juriſdiction 
to the juſtices of peace in their 10 t ons in caſes of nuiſances of 
bridges, is confined by the words to bridges in the highways: and 
ſo my lord Cote holds in his expoſition upon the ſtatute, 2 Hf. 707. 
and therefore he ſays the indictments, upon the ſtatute are, guad 
pons publicus et communis ſitus in alta regia vis ſuper flumen ſeu. cur- 
ſum aguae, &c. And agreeable to this are the precedents in Weſt 
119, 156, 157. Secondly, that the indictment in aſſigning the de- 
fect of reparations was too general, being only occidentalem partem; 
whereas it, ought to have been that ſo many feet in length, and ſo 


1 | | many 
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many in breadth were ruin. Sc. And for that he cited 2 Null. 
81. u. 16, 17. an indictment for ſtopping guandam partem regiae 
viae apud K. nau ht, for want of ſaying what part, as ſo many feet 
in length, 55 o many in breadth, Cc. So an * for 
ſtopping quandam partem regiae viae continentem per ae/iimationem 
6 fa in Ron % OS an in. „ for the 
uncertaincy of per agſtimatianem. To the firſt Mr. King made an- 
ſwer, Firſt, that this muſt be taken to be a bridge in a common 
highway, becauſe it is ſaid to be communis pons, and that by reafon 
of its being out of repair Iigei ſubditi dictae dominae reginae could 
not paſs prout debent et ſolebant. Secondly, that there was a com- 
munis ſtrata, which was not the Queen's highway, as C. L. 56. 4. 
and that no action lies for a nuſance in ſuch a way; but only an 

indictment: and that the way in queſtion muſt be taken to be 

ſuch. And that the juſtices had an original power of inquiring 

into nuſances by their ficſt creation by the ſtatute of Edw. 3. before 

the ſtatute of 22 Hen. 8. that in Weſt's Precedents 1 56. ſect. 346. 


there was an indictment that was only, that communis pons apud, 
Sec. adea confrattes,. &c. 4 


As to the ſecond exception, the court over- ruled it the 
firſt argument, and. held, that it being ſaid, confinentem ins Þ Ams. — — 
dium ejuſdem pontis, that made the occidenralem partem certain e 
enough ; for it is half the bridge, be that half more or leſs. As eee, 2 
to the firſt the court then ſeemed to think it a good exception, and / demidiunr 
that it qught to have been in ſemita communi pro omnibus ligets do- YH poutin, 
minae reginae: and if it had been fo, they agreed it would have 
been well, for that the bridge need not be laid to be in alta regia 
via. But as to Mr. King's firſt anſwer they held, that would not 
help it, for thoſe words were by way of inference. only, which 
would do no good without premiſſes. 


The laſt day of Eaſter term laſt, the caſe was mentioned by the 
court, and. they held the. indictment. naught, becauſe it was pors 
frdaks, which ſignifies a bridge of a foot long, inſtead of pedeſtris. 
And, ſo it does not appear what ſort. of bridge it is, whether a lodictment 
bridge for carts and carriages, or far horſes, or for footmen only, ia bei 
which is neceſſary to be ſhe wn. And the caſe in Styles 108. the ought to ſhew 
King againſt Sir Henry Spiller was mentioned, where it was allow- bz ſort it i. 
cd to be a good exception to an indiftment. for not repairing a 
bridge, becauſe it did not ſhew, whether the bridge were a cart 
bridge, or a horſe bridge, or a foot bridge, or what other paſſage 
was over it. As for the exception to communis ſemita;. they held 4 bridge is 
it was well enough. And they remembred: the caſe. of the King ,. e. 
werf, Thrower in my Lord Hass time (1 Ventr. 208. 3 Keb. — 


where: an/ indictment was for ſtopping communem viam pedefirem ad 
| eccigſiam 


? 1 
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ectlefiam de Whitby; and the indictment was held to be 158 ; for 
it ſhould be taken to be a common foot way, and that the church 
Wouas only the ferminus ad quem. And Styles 108. S. C. exception 
. taken that it does not ſhew the bridge is in the highway, and over- 
ruled]; becauſe it fays it is a common bridge, which is enough, 
and it is needleſs to fay, it is in the highway. (Weſt. 3. 346. acc.) 
But the court did not at that time reverſe the judgment. 


: But afterwards the laſt day of this term the judgment was re- 
verſed for the exception of pedalis, as Mr. Pengelly inform- 


ed me. 
Ball ver/. manucaptors of Ruſſel. 
8. C. alk. . fon, 3 
602. X Seire facias againſt bail. The writ ſet out a recovery againſt 
—— Ruſſel, cumque etiam E. T. de &c. et F. F. de &c. alias ſeiti- 


that the de- cer termino ſancti Hilarii ultimo praeterito, in eadem curia noſtra co- 


ſendant ſhould ram nobis py Weſtmonaſterium perſonaliter venere et devenere plegii, 
e ere Sc. that if judgment ſhould be againſt the defendant, that the mo- 


reſealciae do- ney recovered ſhould be levied of their lands and chattels, „i contin- 
minae-reginae gat that the defendant ſhould not pay it, nec ſe priſonae maręſculciae 


coram ipſa re- 


vina; the 772/72 ea occgſione reddere, praedictus tamen the defendant gebitum, 
| breach ia the Cc. nondum folvit nec ſe priſonae mareſcalli mareſealciae naſtrae 
ſeire _ hucuſque reddidit prout, &c. the defendants pray oyer of the recog- 
| 9 . nizance, and it is entred in haec verba. Robertus Ball executor 
himſelf priſo- Feſtamenti et ultimae voluntatis Caroli Ball defun#t queritur, &c. in 
b. 3 an action of debt for 80 J. on a bond, and the defendant by his at- 
noftri. torney vent et .defendit vim et injuriam quando, &c. et ſuper hoc 
See Latw, Coram domina regina apud Weſtmonaſterium venit E. T. de, &c. et 
1273. 5 F. de, Cc. in propriis perſonts et devenerunt plegit, &c. for the 
—_ 599. defendant quod. ſi contingat, & c. debitum et damna to the plaintiff 
138. #» 9 minime ſolvere aut ſeipſum priſonae mareſealli mareſcalciae dominae 
6 Mod. 86, reginae coram ipſa regina ea occaſione non reddere, &c. quo lecto, &c. 
* pln 26, the defendants plead that no capias was ſued out and returned 
' _ againſt the principal. The plaintiff replied and ſet out a wo: er 
And the defendants demurred. Several exceptions were i 


on by Mr. Pengelly. 


Firſt That the plaintiff in his oyer-ought to have ſet out what 
term the recognizance was of, that it might appear to be the ſame 
with that upon which the ſcire facias is grounded; but as this is 

ſet out without any term, it does not appear to be the ſame. But 
to this the chief juſtice ſaid, that this was an imperfect oyer ; not 
being the whole record, but then the defendant ſhould have inſiſted 
upon want of oyer, and not have gone on. But it is no — 


5 


— 
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PT is ſet out agrees well enough with the recogniſance v 


which the ſcire facias is grounded. A 


Secondly, That it appeared by the capias ſet out in the replica- But five days - 
tion, that there were but five days between the fete and return of 28 the 
it ; whereas every capras ſued out againſt the principal in order to 1 
charge the bail, ought to have eight days between the telle and iet ad fat,. 
return, and ought to lie four days in the ſheriff's office. Which 7. 
the court agreed, but ſaid, that it was only an irregularity in pro- | 
ceeding, and therefore the defendants ſhould have moved the court | 
to have them ſet aſide for the irregularity. But in point of law the MOOD 
chief juſtice ſaid, proceſs in the court may be made returnable & 


die in diem, eſpecially proceſs which goes into Midaleſex. 


Thirdly, and which was the principal objection, that the plai 
tiff had not aſſigned a ſufficient breach, by reaſon of the variance 
in the ſtile of the priſon between the ſcire facias and the recogni- 


. ſance. Fot the breach was too large, the word mareſcaiciae being 


uſed for more priſons than the priſon of the King's Bench. The 
priſon of the palace court is called mareſchalcia boſpitii domini 
regis, and the keeper of it is called mareſchallus mareſchalciae ho- 
ſpitii domini regis, 10 Co. 68. b. Weſ. brev. 233. And mareſ- 
callus indeed fignifies no more than a keeper, and fo is Spelman 
verbo mareſchallus. And there the citation out of the red book 

of the Exchequer makes mention of the marſhal of the Ex- 
chequer. And there being ſo many marſhals and marſhalſeas, 
priſona mareſchalli mareſchalciae dominae reginae may as well be 
taken for the marſhal of the marſhalſea of the houſehold's priſon, as 

the priſon of the Queen's Bench. For that is never ſtiled mareſ- 
calcia dominae reginae, or priſona mareſcalciae mareſcalli dominae 
reginae, but always priſona mareſcalciae mareſcalli dominae reginae 
coram ipſa regina, as it is here in the recogniſance ; or elſe mare- 
ſebal del bank le roy, as it is in F. N. B. 251. F and 5 Edw 3. c. 8. 
And if fo, then the breach is too large. The exception ſtuck with 
the court ſome time. And Mr. Raymend ſpoke to it for the defen- 
dants, And the laſt day of the term the court gave judgment for 2 
the plaintiff, becauſe it being a bail here, priſana mareſcalli mare. *"* . 
ſcalciae naſtrae muſt be intended the priſon of the marſhal of this 
court, for the court cannot take any other bails. . 


Powell juſtice ſaid, when this caſe was ſtirred before, that all Selm. ubi 


theſe marſhalſeas were derived from the earl marſhal, and that he _ 


had granted the inheritance of the office of marſhal of this court, 
out of him, f 


58 Eolt 


DO 


% 


— 
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1 Holt aid, that the marſhal of the houſehold is never ſtiled-mar 6 
ſchallus mar ſchalciae naſtrae. 


Marner ver/. Sir Edward Irby. 


Miſzolmer I N two actions againſt the defendant by „ Sir Edward 


e Irby baronet, the defendant pleads in one thus: Et praedictus 


to che addi · Edwardus Irby armiger, in propria perſona ſua venit et dicit, that 

tion. ble is not a baronet: and in the other he pleaded the ſame matter, 

: _ *+7» only with this difference, that he ſaid only praedictus Edwardus ve- 

La. Hard. nit, Cc. The plaintiff demurred. Mr, Southouſe took exception 

286. to the pleas, that it was ſaid praedictus Edwardus, which was ad- 

mittiug himſelf to be right named, and after that he is eſtopped to 

plead any miſnoſmer. But he ought to have pleaded, that Edwardus 

Irby armiger, qui per nomen Edwardi Irby baronetti is ſued, venit in 

propria perſona ſua, &c. et dicit, &c. Serjeant Broderick for the 

defendant inſiſted, that there was a difference, where miſnoſmer of 

the ſurname or addition is pleaded in abatement, and where miſnoſmer 

of the Chriſtian name: there you may ſay praedictus the Cbriſlian 

name, where it is the 2:ſnoſmer of the ſurname is pleaded, or prae- 

diftus the Cbriſtian and ſurname where it is only the muſnoſmer of 

the addition: but otherwiſe if mſnoſmer of the Chriſtian name be 

pleaded. And be cited 1 Edw. 4. 3. and ſaid, that all the books 

were ſo. Holt ſeemed to doubt the difference, but faid, that if 

it were ſo, yet the plea was naught, for want of ſhewing what 

| he is, For every one that will abate the plaintiff's writ, muſt give 

Cannot plead him a better. And therefore it is not enough for the defendant to 

aer ſay, he is not a baronet, without ſhewing what he is. And be- 

without ſhew- ſides he ſaid, one of the pleas was not within his own rule, for 

ing what he is. he ought according to that to have ſaid only, praediffus Edwardus, 

or praediftus Edwardus Irby, and not praedictus Edwardus Irby 

armiger. But the ſureſt way of pleading it would have been, to 

have ſaid, venit Edwardus Irby armiger, who is ſued per nomen 

: Edwardi Irby barronetti, et dicit, that he is an eſquire, and not a 
baronet. 


The court gave judgment, that the defendant reſpondeat ulterius, 
aifi, &c. ; 
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Regina ver/. Franklyn. 


HE defendant was indicted for uſing the trade of a ſemp- Arrenticn. 

ſtreſs, not having ſerved an apprenticeſhip, to it, Sc. And ©99* 254. 
the inditment was, ub! revera the defendant never was educated 2 tk 610, 
in the ſaid art or myſtery tanguam epprenticus for apprenticius.. 611. ; 
And becauſe the word apprenticus was nonſenſe, the indictment Pop. 1188. 
was quaſhed, And judge Powell took another exception, that the 
defendant was called labourer, which he ſaid was not a good addi- Labourer no 
tion for a woman. Paſch. 5 Annae B. R. Regina verſ. Maddox, tary whe 
ſuch an indictment was quaſhed for the ſame exception. And pens vert 
Holt ſaid, that the word apprentice was the very material word of Mildew. 
the ſtatate; and that an indictment for exerciſing a trade, in which k. 613. 
the defendant had not been educated for ſeven years, without the 
word apprentice, would be ill, which Powell agreed. 


' Wilſon ver. Ingoldſby. 


Writ of error of a judgment in the Common Pleas in eject- In « fire f- 
ment, teſte the firſt year of the Queen, judgment was not © «4 A- 
given in the ejectment till the third year of the Queen, and then een ey” 
the record was tranſcribed, and brought into this court. And the fendant plead- 
defendant in error ſued out a ſcire facias quare executio non to fr. 
compel the plaintiff to aſſign errors. And the plaintiff in error 5 
pleaded nul tel record, and upon bringing in the record, the coun- Swen after the 
ſel for the plaintiff in error moved. that here was a failer of the eee 
record, which the court agreed. For they ſaid, that the plea is 184K 329. 
nullum tale babetur recordum, which refers to the ſcire facias, which * Salk. 659. 
recites a record of a judgment in the Common Pleas removed hither 
by writ of error, which this record never was, no judgment having 
been given till after the return of the writ of error was out. The 
chief juſtice ſaid, that this being a record of the ſame court, it 


would have been moſt proper to have prayed cyer of it. 


Regina ver /. Mackarty et F ordenbourgh. 3 Vol. 487. 


S. C. Salk, 


AT indictment againſt the defendants for that they exiftentes 8. C. Mod, 
lucri inboneſti avidi, et nequiter, falſo, deceptive, et maliticſe a i: 
intendentes Thomam Chowne de London haberdaſher de diver fis bonis 177 4 4 . 
et merchandizis ſuis defraudare, ſuch a day year and place, in- 2 Keb. 572, 
ſimul deceptive bargainizaverunt cum praefato T. C. ad commutan- I 331 


dum, Anglice to barter, vendendum et excambiandum quandum quan- ey FOR 
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titatem vini praetenſi, ut bonum et verum novum vinum regni Por- 
tugalliae, vocatum new Lisbon wine, ipſus A. F. pro quadam guan- 
titate galerorum, Anglice hats, ipſius T. C. ad valentiam 118 |. 
bonae et legalis monetae Angliae: et ſuper commutationem vendi- 
tionem et . excambiationem praedictas ipſe praedittus A. F. afſumpſit 
ſuper ſe eſſe mercatorem Londini, et negotiare et merchandigare ut 
mercator in vinis regni Portugalliae, et adtunc et ibidem perſonavit 
mercatorem Londini at fi fuiſſet verus mercator Londini, ubi in 
facto ipſe praedictus A. F. nunquam fuit mercator Londini, nec ne- 
gotiavit vel merchandizavit ut mercator in vinis regni Portugalliae, 
Jeu aliquo vino quocunque, ut mercator; et ſuper commutationem, 
. wenditionem, et excambiationem praedictus ipſe praediffus M. M. 
Aſumpſit ſuper ſe eſſe bargainizatorem, Anglice a broker Londini, er 
adtunc et ibidem perſonavit bargainizatorem Londini, at fi” fuiſſet 
verus bargainizator Londini, ubi in facto ipſe praedittus M. M. 
tempore commutationis venditionis et bargainizationis praediftae, ſeu 
unguam poſtea, non fuit bargainizator Londini: ac praediflus T. C. 
fidem adbibens eiſdem ſictis aſſumptionibus, perſonationibus, et decep- 
tionibus, adtunc et ibidem commutavit vendidit et excambiavit prae- 
dicto A. F. et deliberavit eidem M. M. ut bargainizatori inter prae- 
ditum T. C. et A. F. pro uſu iffius A. F. quandam quantitatem 
galerorum valentiage 118 J. pro dolits praedictis vini practenſi prae- 
dicli: et quod praediftus M. M. et A. F. ſuper commut ationem bar- 
gainizatronem et venditionem praedictas affirmabant vinum praetenſum 
praedictum fore verum nouum vinum regu Portugalliae, vocatum 
new Liibon wines, et fore vinum praedicthi A. F. ubi in facto 
praedictum vinum praetenſum non fuit vinum regni Portugalhae, 
nec potabile, nec ſalubre, nec fuit vinum, praedicti A. F. in nag 
nam deceptionem et damnum ipjius T. C. in contemptum dictae 
minae reginae nunc, legumque ſuarum, et contra pacem dictae db- 
minae reginae nunc coronam et dignitatem ſuas, Cc. This in- 
dictment was found at the ſeſſions of the peace in London, and re- 
moved into the King's Bench by certiorari. And upon not guilty 
leaded, the defendants were at ni prius before the lord chief 
' Juſtice Holt in London convicted, And now Mr. Common Ser- 


jeant, and Mr. Raymond took ſeveral exceptions to the indictment 
in arreſt of judgment. | 


1. That here was no offence laid, for the agreement was, as it 
is here laid, ta barter, ſell and exchange a certain quantity of pre- 
tended wine as good and true new L1/bon. wine for a certain quan- 
tity of hats. Now to have made an offence of it, it ſhould have 
been laid, that the defendants pretended this liquor to be new 
Lisb:n wine, and pretending it to be ſuch did barter, &c. it for 
ſuch a quantity of bats, And Dee faid, that the bargain, as it is 
here laid, is nonſenſe and impoſſible; for either it is wine, or no 

1 Wine; 


W 
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wine; if it be wine, then it is not practenſum, and if be practes-, 
- ſum, it is not uinum. . ; 4 


2. That the indifiment was uncertain, it not appearing bow | 


much of this vinum praetenſum the proſecutor was to have for the 
hats, and conſequently to what degree he was cheated, which it 
ought to do, as well as in cafes where damages are to be recovered, 
becauſe the fine ought to be greater or leſs, And ſeveral caſes 
were cited to this purpoſe ; The King verſ. Foſter, Trin. 11 Will, 3. 


and the caſes there cited; and 2 Leon. 38. Henbeck's caſe. An in- 


formation upon the ſtatute of Hen. 6. which requires that all 
pipes of wine ſhall be gauged, &c. before they be fold, and that fo, 
much of the price as it wants in meaſure ſhall be abated, on pain 
to forfeit the value to the King and the informer; and that the. 
defendant had ſold ſeveral pipes of wine, of which none contained. 
126 gallons; and that he had not abated the price in proportion, 
and becauſe he had not ſhewed, how much was wanting in each 
pipe, judgment was againſt the informer. [For uncertainty take 
the caſes following, 5 Co. 34. Plaiſter's caſe, treſpaſs e piſces 
cepit, without ſhewing the number or nature, ill. Mich. 8 Will. 3. 


in the Common Pleas, Smith verſ. Therbold, trover pro parcella 


diverſas cumulus tritici, ill. 2 Bulftr. 317. Rex verſ. Goldſborough- 
& Whifiler, and 2 Roll. Indifiment, p. 13, 14, 15. fol. 80.] \ 


3. Dee ſaid, that aſumpfit ſuper ſe, &c, was improper ; for 


culmi, judgment arreſted after verdict, Indictment for rg 


that was, he promiſed, and not pretended, which was intended, 


That at / was alſo improper, and ſignified 'but if, which was 
nonſenſe, and not as if, which is ac ,. 4. That to make it an 
offence, they ought to ſhew, that the proſecutor delivered the hats, 
which * had not done. For when they came to lay that, 
they lay, deliberavit eidem M. M. Ge. guantitatem gale- 
rorum valentiae 118 J. pro doliis praedictis vini proetenſi praedicti: 
and there are no doliis. mentioned before. And by Mr. Raymand, 
where a praedie?, or a ſcilicet ſhall be rejected, the difference is, 
where the matter appears once well upon the record before, and 
then a praedi&us or a ſcilicet, which is repugnant, follows, it ſhall 
be rejected, becauſe there is enough before for a foundation for 
their judgment, But where that which follows the praedi&. or 


ſcilicet is material to the point of the action, and not well ſhewed, 


as this is; the praedict᷑. cannot be rejected. 2 Cre. 149. Yebv. 97. 
Jennings verſ. Markham ; debt upon an obligation to m an 
rage. rad _ leaded ; the plaintiff replies an award, that 
t ſhould pay upon the 21ſt of May tunc proxime ſeguen. 

to the plaintiff 20 J. and To the plaintiff. ſuper praedifo iſt of 
Mey ſhpuld releaſe to the defendant, ee tight ln. a. copyhold 
T0. f Upon 
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Galk, 210, 


mation, that it was new Eiſton wine, wil 


ment. For the rule of law is caveat emptor. Pa therefore 
2 Cro, 4. Chandler verſ. Lepus, an action does not lie ayainſt a 


1181. That if a man was to be maige for cheating 1 


—— 


the payment; and affigned a breach, that he was ready to 
5 the releaſe, and the defendant had not paid the 20. bald, | 


that becauſe the releaſe was to be made the aforeſaid 1ſt of 


add there was no fach day mentioned before, the award is i Moy, 


ſible and void, and no money need be ek nr That the affir- 
ot ſupport the indict- 


goldfmith for ſelling a ſtone, affirming it to be a bezoar, where it 
was not, 386. Bay ver . Merrell: caſe does not lie for affirming 
a thing to be of leſs weight than it ly or 7 a horſe has two 
eyes where he has but one. Yelv. 20. Mm Noung : it does 
not lie for affirming a term to be of a6 4k value of 150 J. where it 
was worth but 100 J. Indeed where a man is in ſſilon of a 
thing, and, in order to (ell it, affirms it to be his, where it is . 
caſe will lie, 1 Gro. 474. and the caſt of Meuina ver 7 

Win. 12 Will. 3. B. R. and the cafes there ci Bar if 
ſhould be criminal ta make fuch an affirmation, yet it can never 
be fo, unleſs the defendant knew what he — to be falfe, 
And therefore the indictment ought to fay at leaft, abi revera the 
defendant knew vinum n praeiidtum non fore vinum 
rem Portugalliae, and not to ſay only, as it is here, that che uinum 
praetenſum was not unum regni Portugalliae ; for it may be, the 
defendant might underſtand wines no better then the proſecutor. 
And therefore 9 Hen. 6 83-0 37. there is à caſe cited to have been 
adjudged in the King's Bench, that if one ſells a piece 4e panne 


lanzo ſciens ipſam e * rancam, ere fulled, an 8 . 
without a wartanty. 2 


LY 


Mr. De kegpeintec d that the indietment 
was of his draw He faid, that as 3 uantity of vinum 
practenſam the was to have, it was nyt material to lay 
that. Firſt, hecauſe it was laid expreſly in the jament, that 
it was goo# for nothing, that it was nom potubila nec ſalubre ; 
and therefore how much ſoever there was of it, th would not 
alter the cafe. Secondly, that the thing the proſecutor\ 
of was the hats, and therefore it was only material to - 
many of them there were; and they had made that cer enough 
by faying, that it was a certain quantity of hats ad Walenriam 


lay with falſe dice, it would be no ways material. to 
err oh anthony ge, Aden de e Fora but the matter 


material to be laid, is the ſum he cheated bim of. 
go be indicded of putting 
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ntidae., He ſaid, a admitted the caſes cited for the defen- + 
dints, of indictments for ingroffing magum quantirarim fürn; 
8 caſes in Ra Abridgment, Ge. for there Steger = 
was in that, that was the offenee. But here the hats the proſe- 
cutor was cheated of, which is the offence, ate certain enough, 
viz. to the value of 118/, He alſo cited the caſe of The King 
verſ. Wetwang : an indiment for taking out of a pond guoſdam 
piſces vocatos carp fiſhes, de bunis et edtallis J. S. and upon execp- 
tion for the uncertainty, becauſe it is not ſaid Row many, and 
Plaifter's caſe cited, Keeling and Wyndham over-ruled the excep- 1 Lex. 203. 
tion, upon the difference between indictments, and actions where 
damages are to be recovered. For upon an indictment the de- 
fendant is to be fined 2 to the nature of the crime, 
upon the circumſtances of the fact, and not according to the 
number of the fiſhes taken z Tien conrad Morton filmte. He 
ſaid, af , and ac ſi were the ſame; but, however, it was well 
without ; for perſenavit mercatorem L. was the ſume thing; for 
if he were a merchant, he could not one. As to the 
praedicł. he faid, that muſt be to vin practi 3 ba if 

that could not not be, then it to be fejefted. And for that 

in an action of 

z; the defendant 


reſolved, that the praedicto was ſurphs and le, 80 1 


561, Lambard verſ. Kingsforth ; debt upon a bond to per 
an award, the defendant 


form 
pleads mul ogard, the plaimitf reglics, 


teſolved, that the pur, wis: void. 

friem, becauſe the faR itſelf, au & was lad, wile crime. 
He ſaid, that upon the whole, taking ald the indi@uatent together, 
it appeared to be a cheat. | 


Holt chief juſtice. I do not know what vinum proctenſum is. 


Powell juſtice. The ſtatute of maintenance mentions pretenſed 
rights, and yet a pretenſed right is no right at all. 

| The chief juſtice. It is a fault to buy any right, but it is no fault 
to bay vinum practenſum, pretenſed wine. 


— BY 3... "0. — * * * 1 


Powell 


— 
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Pruell juſtice. Pretenſed child, in the language of indiQments, 

is, where a woman pretends to be with child. Mr. Southouſe, you 
do not anſwer the exception, that the quantity is not. fer our, 
for it 9 to PO: . the court may know how to ſet the 
fine, 


Chief juſtice, Be the 3 of the wine what it will, the : 
cheat is of the hats, by 


Powell jule. If a man ſhould bring treſpaſs for taking a great 
12 00 hats ad wn 100 /, that would be naught. 


Chief joſtice agreed ; but the 7 of that caſe i is, becauſe 5 
mages are to be een for the hats. 


Powell juſtice. There is the ſame reaſon here, becauſe we are 
to ſet a fine. As to the ſciens, that it is neceſſary to be laid: ſup- 
um man ſhould take bad money, and pot it TR z that is no 

crime, unleſs he ber it to be bad. | 


Chief juſtice, Beſides, perſorain a man 1s no harm, unleſs it 
be to an ill intent. Why ſhall we preſume the defendants knew 
wine better than Go proſecutor ? 


Pewell juſtice. A man may . and fell it again 
without PT FIG 


> The chief juſtice ſaid, that the fact, as it appeared upon the evi- 
dence, was criminal. This caſe was firſt moved in Michaelmas term 
23% and-ruled to ſtay quouſque, Sc. Then Mr. Southouſe moved for 
judgment Paſch 4*, and it was ſpoke to the effect as before. And 
now the laſt day of this term, as Mr. Pengelly told me, judgment 
was given for the Queen. And the court ſaid, that the quantity is 
not neceſſary to be ſhewn, and that here n {et out, to 
r | 


ow A. 
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Speed ver /. Parry. 
Mich. 3 Aun. B. R. Rot. 222. 


A N action upon the caſe was brought for theſe words ſpoken of 8. c. Salk. 
the plaintiff: * You are a raſcal and a villain, you have for- _ 3 

« got ſince you lived in the Black-bull yard, there you could procure porung only « 
« hroad money for gold, and clip it when you had ſo done; and power to do 


then the ſhears could 80. | 5 | "Rell . 


72. pl. 9. is 
Mr. ſerjeant Darnall moved in arreſt of judgment after a verdict dere denied i 


for the plaintiff, that thoſe words were not actionable, for that they * 
imported only a power, and not any act done, and every man had 

a power to clip money, and as he had a power to do it, fo he had 

alſo to let it alone. And he cited 1 Roll. 5 1. 9, 4. if a man ſays 

of another, He keepeth men to rob me, no action lies: and that 
words ought to be taken in the moſt favourable ſenſe. 


Mr. Mountague for the plaintiff argued, that theſe words in com- 
mon parlance imported an act done. And the court were of the 
fame opinion. And Powell juſtice ſaid, that where words were | 
only potential, but a time and place was added, there the words So of a per- 
imported an act done; for they cannot import a bare power in that 2 | 
caſe, becauſe a man has the power every where alike, as well any of J. $8. who 
where elſe as in the Black-bull yard. And he reſembled it to a caſe E dead, mould 
which was in the Common Pleas Trin. 12 Will. 3. Horne verſ. Mtn” s 
Powell, where an action was brought for theſe words: * You may murder J. G. 
well ſpend money at law, for you can coin money out of halt- _ ages oy be 
<« pence and farthings:” and there the words were held to be ac- C. J. 
tionable, becauſe they imported an a& done; for from a bare 1 
power, he could never have been the better able to ſpend money powell. 
at law, And the chief juſtice agreed it was a caſe in point, beca 
there the difference of the charge was only in the tenſe, and that 
in the potential mood, as it is here. 


Mr. ſerjeant Darnall to encounter that caſe cited 1 Roll 72. 1. 
9. where an action was brought for theſe words: · Thou muſt needs 
be richer than I, for thou didſt coin thirty new ſhillings in a day, 
< thou art a coiner of money ;” and reſolved, that no action lay, 
becauſe peradventure he was a coiner of money in the mint, and 
earned money by it. But the chief juſtice and Powell both aid, 
that if that caſe were to be adjudged now, they would adjudge it 
atherwiſe. And Mr. Page mentioned a caſe in the Common Pleas, 


which Powell agreed, where theſe words, * You are a coiner of Jen *e® 


5U | „ money, oy _ 
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money, were reſolved to be actionable; and the caſe is Rara 1 


Abridgment denied. N | | 
The chief juſtice ſaid, that words ſpoken ironically-whuld be 


actionable, and remembered the caſe, where a man ſaid of a receiver 


+ + Roll. 57. 
n. 3b, 


: 


3 


> 
"ae 


© © 
- ” 
$54 


of the revenue, Mr. Deceiver has deceived the King; and re- 


ſolved, that it was actionable. And Powell obſerved, that that was 
a ſtrong caſe, . becauſe the words were actionable upon the account 


— 


of the plaintiff's office of receiver only. 


* This caſe was firſt moved the fist day af ths et 
to ſtay guouſque, as uſual. And then Mr. Mountague moved for 


judgment. And the court all along inclined for the plaintiff, but 


A cuſtom of a 
manor for the 
reeve to make 
a drift of the 
cattle at any 
time by the 
appointment 
of the ſleward. 


4 


took time to conſider; and as Mr. Pengelly informed me, the laſt 
day of the term gave judgment for the plaintiff, | < 


Follet ver. Troake et alios. 


N treſpaſs for chaſing his ſheep, viz. 200 ſheep, that were feed- 

ing upon, and uſing his common, and impounding them; the 
defendant as to the vi et armis pleads not guilty ; and as to the re- 
ſidue of the treſpaſs, dicit quod tempore quo, c. et diu ante tranſ- 
greſſonem praediftam, the place where was clauſum paſturae con- 
tinens, &c. parcella manerii de C. infra manerium praediffum in 
comitatu praedifto, infra quod quidem manerium ſunt, et a toto tem- 


pare 'cujus contrarii memoria hominum non exiſtit ſuerunt, diverſa 


tenementa cuſtumaria infra manerium praediftum ſecundum conſuetu-" 


dinem _ejuſdem manerit ; quodque quilibet tenens cuſfumaris tenementi- 


Habet, de teto tempore cujus contrarii memoria 


cuſtumarii manerii C. f raeſicti, et omnes illi, Tages flatum idle 
inum non exiffit 


Haberet communiam paſſurae in praedicto loco in quo, annuatim et 


quolibet anno per totum annum pro omnibus magnis averits communi- 
calibus in et fuper tenementis ſuis praediftis levantibus et cubantibus, 
ac pro certo numero wium in et ſuper tenementis ſuis praedtts le- 
vantilus et cubantibus reſpective, ratione reſpectivorum tenementorum 


ſuorum cuflumariorum manerii praedidti tanguam ad tenementa cuſtu- 


i 


lero* infra manerium praedittum- ad examinandum fi aliquts lem 


maria ſua ibidem reſpettive eee, et pertinentem ; quodque per 
conſuetudinem manerii fracdithi a toto tempore ſupradicto ibidem uf- 
ratam et approbatam ballivus, Anglice the reeve, ejuſdem maneri 
cum tenentibus ejuſdem manerii, vel aliquibus eorum, fimul cum ali- 
quibus alits perſonts auxiliantibus et juvantibus, decunque per 
ſeneſchallum, Anglice the ſteward, manerii an pro 4 

exiſtentem juſſus, effugavit, Anglice hath driven, oves in et | 
communiam praedictam deſpaſcentes, et eaſdem impurcuvit ix 


cuſtu- 
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 tommuniam;/Praedifttam per .majorem ovium numerum, puam fbi de- 
bitum per conſuetudinem manerii praedicti ratione tenementi ſeu fene 
nentorum fuorum euſtumariorum manerii praedicti reſpective; guad- 
que per conſuetudinem praedictam fi altquis tenens tenementi cullu- 
marii manerii praeditti ſuper exammationem et ſcrutationem | 
diflam inventus fit lubere majorem numerum ovium utentium et de- 
paſcentium communiam 'ratione tenementorum ſuorum praedictarum 
reſpettive tempore 'effugationts praediftae, Anglice the driving afore- 
ſaid, guam ibidem babere debet per conſuctudinem manerii praeditti 
ratione tenementorum ſuorum praedictorum reſpective, quod tunc tot 
oves talis tenentts,, quod. ſunt rhrdem- ſuper numerum ſuum reſpective | fic 
ut pragfertur debitum, detinenatur in parco praedicto, tanquam averia 
invents” dampnum factentia in communia praeditta, | 
dampnis praediftis per oves prauedictas fic factis ſatisfaciatur, ſeu 
quouſgue oves praedictae per debitum legis curſum deliberentur ; et 
quod tot eben tenentis quod ibidem depaſcere debent per conſuetudinem 
manerti praedicti in largum ire permittantur, et in communiam prae- 
diflam remittantur. And the defendant farther ſays, that the 
plaintiff was a cuſtomary tenant of the faid manor :' and that he 
and all thoſe, &c. ought to have common for a hundred ſheep 
only, and ſo brings the defendant within the cuſtom : and that 
upon the drift the plaintiff had ſurcharged one hundred ſheep, and 
that the defendant detained one hundred ſheep, parcel of the two 
hundred, in the pound, quoyſgue, and let the other hundred go 
back into the common. To this plea the defendant demurred. 


Mr. Squib to maintain his demurrer took theſe exceptions to 
the plea. Firſt, that the cuſtom was unreaſonable, for the drift 
to be made at the diſcretion of the ſteward; it ought to be upon 
a ſurcharge, or at ſome certain times. Secondly, that theſe cuſto- 
mary tenants muſt be taken to be copyholders, and then the 
ſcription is ill; for copyholders cannot preſcribe in a gue effate. 
Thirdly, that the cuſtom and perſcription were confounded. 
Fourthly, that it was ſaid per conſuetudinem pracdiffam where it 
ought to be canſuetudinem manerii praedicti. 


But this notwithſtanding, the court gave gave judgment for the 
Aefendant, ni, on the firſt argument. Firſt, all the court agreed, 
that it was a reaſonable cuſtom, for the reeve to make a drift by 


the appointment of the ſteward. In cafe of common ſans nombre, garctarge of | 
if there be a ſurcharge, it muſt be remedied by a writ of admea- common. _ 
ſurement, But where the common is for a certain number, there * * * ne + 


a drift is very reaſonable; For until a drift is made, it is hard“ 
to know whether there be a ſurcharge or no. And for that reaſon 


Fe 
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_ «drifts of commons may be by cuſtom, and there are ſuch cuſtorns. - 
in all waſtes. And it is unreaſonable to fay, the drift ſhall'not be, 

unleſs there is a ſurcharge, becauſe till the drift is made, it is not 
poſſible to know, whether there be a ſurcharge or no; and the 
intent of the drift was to diſcover the ſurcharge. This is alſo 

more reaſonable than a cuſtom to drive the common at a certain 
time becauſe if that were the cuſtom, the commoners would ſur- 
charge the common all the reſt of the year, except at thoſe times: 
and ſo the cuſtom would be ineffectual for the end it was intended. 
As to the ſecond exception, it was reſolved, that it cannot be 
taken to be copyholders, for they are ad voluntatem dumini; and. 
therefore they muſt be taken to be cuſtomary freeholders, and con- 
ſequently the preſcription in a gue gate good. Indeed if they had 
been laid to be copyhold tenements, then they muſt have laid a 
cuſtom for the common, and the preſcription would have been ill. 
As to the third, they reſolved that the cuſtom and the preſcription 
were diſtinct, the preſcription for the common, and the cuſtom. 
for the drift. Abe it might well be, that that ' freehold tenants 
might have a common by preſcription, and a drift of the common 
by cuſtom. . As to the fourth. they reſolved, that it was very fully 
laid before, that there was a cuſtom within the | manor, Cc. and 
that the words per conſuetudinem praediftam related to that. 


Mr. $quib then took another exception, that the cuſtom was 
ill to impound: them any where within the manor, for that they 
ought to be impounded ſome where within the waſte,” and ought 
not to be drove out of that. But the court reſolved; that it was 
good, to impound them any where within the manor. And Holt, 
it was reaſonable to drive them off the waſte; becauſe the common 
was to be cleared of them. judgment was given for the defendant, 
miſt, Cc. The laſt day of the term Mr. Squib moved it again, and 
took another exception, that this drift of common was. repugnant 
to the preſcription ; for that was to have common annuatim et quo 
libet anno per totum annum, which was interrupted by this drift: 
but that ſeemed a ridiculous objection; and the rule was made 
abſolute, as Mr. Salteld told me, and his plea confirmed. 


Regina ver/. Harper. 


8. C. SK. HE defendant was indicted for uſing the trade of a merchant- 
Gti. taylor, not having ſerved an apprenticeſhip to it, &c, And 
OT Mr. ſerjeant Broderick moved to quaſh it, becauſe it was not a 
Leer u, 4. trade within the ſtatute ; and it was quaſhed, nf before the end of 


| WE the term. And ſome days after Mr. Eyre moved to quaſh an in- 


egira verſ. 


Corn. dictment againſt one Corniſh, for uſing the trade of a ſempſtrels, 4 
3 2 : | or 


4 


i. 1 
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ids : 8 
for the ſame reaſon. But the court refuſed it, becauſe they faid 
they could not take notice what was, -or what was not, a trade 
within the ſtatute. But there being an averment in the indictment, 
that that was a trade uſed within the kingdom of England, at the 
time of making the ſtatute of 5 Eliz. and the words of the ſtatute 
being general, any craft, miſtery or occupation now uſed or occu- 
pied within the realm of England or Wales ; if this were not a trade 
within the ſtatute, the defendant would have the advantage of it 
upon not guilty. And Mr. Eyre remembred the caſe of the Queen 
againſt Harper. But the court ſaid, that caſe differed from this, 
and that the reaſon why that was quaſhed was, becauſe they could 
not underſtand what a merchant-taylor is; and that there was no 
ſuch trade. Be ne 


Note, Mr. Eyre ſaid, he had known many indictments on this 
ſtatute quaſhed for that exception. And it ſeems to me, that what 
is a craft, miſtery, or occupation, is matter of law. 


Regina wer/. Wyatt. 


N E defendant was indicted at the aſſizes at Suſſex. And the 8. C. Salk, 
indictment ſet forth, that whereas one Thomas:Naſh 28 Au- '75: 39%: - 
gut 13 Will. 3. was convicted before two juſtices of peace upon the An indiiment 
information of one V. M. and upon the oath of R. H. of being for no:revurn- 
aiding and affiſting to one E. R. in the unlawful killing of five u o 
deer, upon the 11th of April then laſt paſt, in the patk of Sir for levyiog a 
V. M. And whereas the ſame T. N. on the ſame 28th of Auguſſ forfeiture = 
was convicted before the ſame juſtices upon the information of the rat ar he 
ſame I. M. and upon the oath of the ſame N. H. of being aiding and 

aſiſting to the ſaid R. H. in the unlawful killing of two deer upon 

the 8th of Fuly then laſt paſt, in the park of M. M. and C. M. 

and whereas the ſaid two juſtices afterwards, iz. the ad of Sep- 

tember in the ſaid year, at Arundel in the county of Suſſex, make 

a warrant under their hand and ſeals directed to all conſtables, head - 

boroughs, and other officers of the ſaid late King, within the faid 

county, to levy by way of diſtreſs of the goods and chattels of the 

aforeſaid T. N. five ſeveral ſums of 30 J. amounting in the whole 

to 150 /, by him forfeited for the firſt mentioned offence, et guad 

ip; vel eorum aliqui retornam facerent, vel eorum aliquis retornam 
faceret, praefatis julliciariis vel eorum uni ad certum diem abhinc 

lan ge practeritum in eodem warranto mentionatum qualiter warrantum 

ulud fuerit executum; and then fets out in the fame manner an- 

other warrant on the ſecond conviction which ſeveral warrants 

Peſtoa, ſcilicet, 2 Septembris anno ſupradicto, were delivered to one 

Richard Wyatt, then being one of the conitables of the hundred 
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of A. in the ſaid county, viz. apud Felpham praedictum in com- 
tatu praedicto to be executed: the ſaid Wyatt afterwards. viz. the 
ſaid 2d of September, at Walberton in the ſaid county, and within 
the ſaid hundred, by virtue of the ſaid ſeveral warrants, levied the 
money of the goods of Naſb; yet the faid Wyatt, the ſaid 2d Septemb, 
anno ſupraditto, ſeu unquam po ſea to the taking of the indictment 
non fecit, nec ſieri caujavit, praefatis the juſtices, ſeu eorum alteri, 
aliquam retornam of the ſaid warrants, or either of them, /ey qua- 
liter et quomodo executi fuerint warranta illa, vel eorum alterutrum, 
- grout he was commanded by the reſpective warrants, ſed retornam 
of the ſaid warrants, or eile of them facere to the ſaid juſtices, 
or either of them, illicite, obſtinate, et  contemptuoſe adtunc apud 
Felpham praedictum in comitatu praeditto recuſavit et denegavit, et 
adbuc recuſat et denegat, &c. The defendant to this indictment 
pleaded not guilty; a venire facias was awarded de vicineto de 
Felpham, and he was tried and was convicted at the aflizes, And 
a certiorari was brought by the direction of Gould judge of the 
aſſize, and the record removed into the King's Bench. And there, 
after three ſeveral arguments by Mr. Mountague, Mr. Eyre, and 
Mr. Whitaker for the defendant, and by Mr. ſerjeant Broderick, 
and Mr. ſerjeant Cheſhyre, and Mr, Attorney for the Queen, judg- 
ment was given for the Queen, and the defendant fined: 200 /, 
which was the ſum levied, by the opinion of the three judges 
againſt Holt chief juſtice. . 1 


The caſe was argued ſeriatim. And firſt Gould juſtice argued 
for the Queen as to the firſt objection, that the conſtable is not 
obliged by law to execute the juſtices warrant in this caſe, That 

Conftable ob- ſtrikes at the act of 13 Car. 2. . 1. c. 10. againſt deer-ſtealers, 

. liged to exe for there in the ſame manner as here, the penalty is directed to be 
cue the julti- levied by way of diſtreſs, upon the goods and chattels of the of- 
on a convic. fender, by warrant under the juſtice's hand before whom ſuch 
3 conviction ſhall be made; but no officer named, who ſhall exe- 

cute the warrant, no more than here. But upon both acts, the 

conſtable is to execute it. For the penalty is to be levied by war- 

rant of the juſtice ; therefore he is not to levy it himſelf, and there- 

ore he muſt ſend the warrant to his officer, which is the con- 

Corſtablecf ſtable. And a conſtable of a hundred is as much an officer to the 

woch affect juſtices of peace, as a conſtable of a pariſh. And he is properer, 
of the juſtices becauſe he has a larger juriſdiction, for the goods might be out 

, 4+ contableof the limits of the other's juriſdiction. , Beſides, when this power 18 

py veſted in the juſtices of peace, they muſt proceed to execute it, in 
the ſame manner as they do other things in their power As if an 
act of parliament were to make any thing a nuſance, the party who 
ſhould be guilty of it muſt be proceeded againſt of conſequence in 
the ſame manner, as for a nuſance at common law. 270 


8 
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As to the ſecond objection, that hben the convictions are ſet dot, 


there is no concluſion prout patet per recordum, and that the ve- | 
 nire- facias is only de vicinetto de Felpham, and not of Arundel, * 
where the warrant was made, and Walberton, where it was execu- 

ted; whereas it ought to have been from them as well as Felpham, 

I anſwer, that thoſe matters are only inducement, but that which 

is the gift of the charge, and makes the offence, is the contemptu- | 3 
ouſly not returning the warrants. And there was a caſe Paſcb. x nh 696. 
16 Car. 2. Rex werſ. the overſeers of the poor of Sr. Clements, 

which comes up to this; where the defendants were indicted for 

not obeying an order of ſeſſions; and exception was taken to the 
indictment, becauſe there was no place laid where the order was 

made; and it was held to be » becauſe the neglect was the 

gift of the indictment, and the order was but inducement. But it | 
is otherwiſe in caſes of indictments for forging a deed at one place, | 
and publiſhing it at another; the jury muſt come de vicineto of 

both places. 1 An 18 


As for the power given in the act to the proſecutor to detain the 
perſon convicted in cuſtody, till a return can be made to the war- 
rant of diſtreſs; from whence it is inferred, that the proſecutor is 
alſo to execute the warrant of diſtreſs ; that ſeems to me to be 
nothing to the purpoſe. 1 N 


Powys juſtice for the Queen: it is requiſite there ſhould be a re · 
turn made of the'warrant, that the juſtice of may know what 
is done upon it. Firſt, becauſe of dividing the money levied as the 
act directs, which is to be directed by the juſtice. Secondly, be.. 
cauſe if there be not ſufficient diſtreſs to be had, there is to be ano . 
ther puniſhment inflicted, in the nature of a ſecond judgment, vzz. 
impriſonment for a year, and the pillory. Thirdly, the act of par- 
liament direRs the offender to be kept in cuſtody, during ſuch rea- 
ſonable time as a return may be had to the warrant of diſtreſs; 
which ſhews the act intended the warrant ſhould be returned: and 
the return of the warrant is part of the execution of it. And 
a conſtable refuſing to execute a warrant of a juſtice of peace, is 
indictable. And fo is 2 Roll. Rep. 78. _ Pute 


As to the objection, that the conſtable is not obliged to execute 
this warrant; it was intended by the act of parliament that the con- 
ſtable ſhould execute it. For the money being to be levied by 
warrant under the hand of the juſtice, and it not being ſaid in the 
act who ſhould execute the warrant, the conſtable muſt execute it, 
who is the proper officer attendant on the juſtices of peace. And 
beſides there are ſeveral things appointed in the act of parliament to 

. - ; be 
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for that particular put poſe. 


be FAR by the enn ; as detaining the n in cuſtody, till 


a return may be made to the warrants, ſe#. 4. ſearching for veni- 


ſon, king of deer, and toils, eff. 3. Which ſhews that the laws. 
makers looked upon him as the proper perſon in this caſe. And as 
to the ohjection, that it may as well be the proſecutor, becauſe 
power js given to him by 2. 4. ta detain the offender till a return 
may be made of the warrant; I anſwer, that he is only named 


uy 


2 8 As ta the objection of the want of prout patet per recordum, this 


is but inducement, and the gif of the offengę is, the not returni 


the warrant. As to the objection, that there is a miſtrial, I think 


. - Fane, 


3 Cro, 375» 


Juſtices cannot 
command the 


this is the very beſt place from whence the jury could come, it be- 
ing the place where the warrant was delivered, which is the place 


which has the neareſt relation to the offence. © Al@ this indictment 


is for a non feaſante, and therefore any place may be laid, it is not 
material what ; but the place that is laid here is as right as can be, 
Alſo it would hav- been good, if it had been, that he refuſed ge- 
nerally, without any place. | | 


Poros / l juſtice for the Queen. The queſtion is, if this be a good 
indictment, and I hold it is; a negle& af duty in an officer is in- 
diftable at common law, and this is an indictment at common law. 
And that takes away the exceptions to the indictment from the ſta» 
tute. For this is no otherwiſe an indictment upon the ſtatute, than 


that the ſtatute makes it the conſtable s duty ta execute the warrant, 


ut it is objected, that the executing of this warrant is not made 
part of the conſtable's duty by this ſtatute. But to this I anſwer, 
that conſtables are known officers ta juſtices of peace. And if an 
act of parliament ſays, a juſtice of peace ſhall grant a warrant; of 
conſequence of law it muſt be to the canſtable. Conftables were 
officers at common law, they were conſervators of the peace for 
things within their view, and ſome held they might take a bond. 
But they are not judges of record, But ever fince juſtices of the 
peace have been erected, conſtables have been their officers, and 
conſtant experience is ſp, - Secondly, juſtices of peace cannot com- 


ſheriff without mand the ſheriff, unleſs power is given them ſo ta do in the act 


ene gg of parliament. And that ſuppoſal, that the party ſhould execute 


the warrant is harſh ; for that is a practice never known in the 
law, but it muſt be done by the uſual officer. Aud I believe there 
are many acts of parliament, which impower juſtices to grant war- 
rants, that do not mention that they ſhall be directed to canſtables. 


If a jatiſdiction of a new matter were given ta this court by act of 


parliament, we muſt proceed in it according to our old farms. 80 
Juſtices muſt grant their warrants to their known officer. My ___ 
he] I | 


| 5 
| h 


*» 
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Coke 4 Bf. 267. ſays, that a conſtable of a hundred way not an 
officer at common law, but created by the ſtatute of Hizchgfers, 
But I hold that he was an officer at comman law, and the ftatuta 


ſo it was held by my lord chief juſtice Hale, in the caſe of Rex werſ..3 Keb. 231. F | 


King ; and the caſe of The Ning verſ. Samus, Hil. 16 & 17 Fac. 
cited for it. And the new authority, which was given them by the 
ſtatute of Wincheffer, was what occaſioned = miſtake. * ſo 
they are officers of the peace, and officcrs to the juſtices of peace, 


The convictions are bat inducement, and therefore they may be 
pleaded without prove: pater per recurdum; the gift of the affence is 
the not returning the "warrant. And there are many caſes, that 
uoductory, it is not neceſſary to aver it by the record. 1 


The warrant requires a return, ſo is the warrant itſelf expreſly. Warrant of 
And it is neceſſary on the frame of the a of parliament. For, ag Jute bay 
my brother Powys ſays, the offender is to be kept in cuſtody, till a 
return may be had to the warrant; and for that reaſon the return 
ought to be ſpeedy, that if there be ſufficient diſtreſs, the offender 
might be delivered out of cuſtody ; or if not, the juſtice might pro- 
ceed to give ſuch farther judgtnent as the act direfts. And in order 
to that, the juſtice ought to know what is done on the warrant, 


It is objected, thirdly, that the uenire facias ought to have been Vn 
from all the places mentioned in the indictment. But as to this, 
the difference is, where the matter in iſſue ariſes in ſeveral places, 
there the venue muſt be from all the places. As where a preſcrip- 
tion for a way from A. through B. to C. is an iſſue, the ueuue muſt 
be from A. B. and C. So where the appendancy of common 
in A. to lands in B. is traverſed, the jury muſt come from both = 
fon But though a matter ariſing in another place is neceſſary to 
given in evidence, yet if the iſſue be not upon it, it is other wiſe. 
And to that is the caſe of Clerk werſ. Wood, Hutt. 39. 
Hob. 305. 1 Jones 2. where the plaintiff declared, that he was 
ſeiſod in fee of a houſe in D. and that the defendant was ſeiſed in 
fee of ſeven acres of land in D. and that he and all thoſe, &c, had 
had a way over the ſaid ſeven acres to @ place in S. and that the 
defendant had plowed up the ſeven acres, &c. and upon not guilty 
2 venue was from D. only, and it was reſolved to be 
well; for not guilty being pleaded, the fart in plowing the 
way is only in iſſue, — the right to the hag goat 3 
upon the trial; and therefore the venue need be only fram D. 
atherwiſe if the defendant had traverſed the preſcription, And the 
SY difference 


* 
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difference is, where the preſeription is in iſſue, and where the tort 
only. As upon a plea of not guilty, 3 Cre, 619. Sidenbum verſ. 
Robins; an action for ſtopping a way; the ſame caſe and the ſame 
difference. 3 Cro, 751. Leeds verſ. Shakerley; an action upon the 


caſe for ſtopping his water-courſe to his mill, and the declaration 


of a water- courſe running by three wills A. B. and C. td his mill; 
and that the defendant ſtopped the water-courſe in AH. and upon 
not guilty pleaded, the venue was from A. only, and held well, 
che iſſue being not guilty ; otherwiſe, if the iſſue had been upon 
the preſcription. 2 Cro. 63 1. Barbolt venſ. Kent, raviſhment of 
ward ; the plaintiff declared, that the anceſtor of the ward held 
lands in S. and T. of the plaintiff, as of his manor of S. &c, and 
the defendant raviſhed the ward apud S. and upon not guilty pleaded, 
the venue was from S. and aſſigned for error, becauſe it ought to 
have been from the manor of S. or from that and J. but reſolved 
to be well, not guilty being pleaded: for then the iſſpe is upon 
the raviſhment, which is laid at S. but otherwiſe if the iſſue had 
been upon the tenure, for then it ſhould have been from the manor 
of S. and 7. And yet in both thoſe caſes the tenute, and alſo the 
water-courſe, muſt be given in evidence; but the iſſue is diredly 
upon the fort, and but incidentally upon the tenure, Gc. But it 
is objeQed, that the venue ought at leaſt to have been from two 
of the places; Felpham, where the warrant was delivered (and that 
place all agree it ought to come from, for that is the moſt material 
thing) and it ought to be alſo from Walberton, the place where the 
money was levied. But that I deny, for the matter of the money 
| being levied might have been left out of the indictment, though it 
will be an aggravation of the fine, for the offence is not returning 
the warrant. And in caſe this had been an action to recover da- 
mages, this might have been an objection, becauſe the jury ought to 
have inquired into the levying the money, in order to have enabled 
them to aſſeſs damages. But upon this indictment it was enough to 
prove a delivery of the warrant. WE 0-6} 


As to the objection, that there ought to have been a place ex- 
preſſed in the warrant, where it ſhould be returned; that was not 
neceſſary, nor ever is inſerted in any warrants. And if the joſtice 
was not to be found, that would have been a good excuſe for the 
conſtable upon his defence; but we muſt preſume he was in the 
way. If indictments will not lie in this caſe, the act of parliament 
will ſignify nothing. » 5 bx C2 Ta: 


There eught Holt chief juſtice for the defendant : I make no queſtion but an 
to be time and jndictment will lie in this caſe, but I do not like this. The con- 


place in war- 


ſtable is a proper officer to execute the warrant z but that which 
ſticks with me is, that there is neither time nor place mentioned 12 


„ Te. 


Ar 8 


— 
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the warrant, when and where. it ſhould be returned; whereas there 
ought to be both: and all proceſs in the ſuperior courts are ſo. 
Moſt the conſtable ſeek the juſtice all over the county? Indeed - 
original writs. in this court are returnable. ubicungue; but the ſheriff 

is an officer to this court, and therefore muſt take notice where the 
coutt ſits. But bills in this court have a place of return, and ſo has 
all proceſs that iſſues out of the Common Pleas and Exchequer. 
And it is reaſonable for the juſtices of peace, who have but a ſpeciat 
authority, to inſert a place of return. in their! warrant. 


p 7 a>; 4 $44 5 ** | 2 9 ; 1 ! 0 176 Tr" 
2. The time when the warrant was returnable is not ſet out. 
All that is ſaid is, that it was ad certam diem longe abbinc praeteri- 


tum; but the certain time ought to have been ſet out, for it might 


be delivered after the return was out. It is ſaid, that poea, ſcilicet, It ſeems, this 
the ſaid ſecond of September, it was delivered to the conſtable; the " ry » 
defendant to be executed; but that is but evaſive, for it might be . for 
delivered after, and alſo after the return was out, and it. is not ſuf- it ſhould have 
ficiently laid, that it was otherwiſe. And if it was ſo, then the been elan of 


| k on l ante retornam 
not returning it is no offence; for a man is not bound to execute 4 5%, for 


warrant, that is delivered to him after the return is out; for after the dme under 
the return. is out, the warrant has loſt its force. The inditment — 
would have been better, if it had been for neglecting to execute the able. 
warrant, for if he had not paid every perſon their ſhare, the defen- 


dnt had not executed the warrant. 


The caſe cited by my brother Gould of the King ver/. the over- 
ſeets of $f, Clements, was a plain caſe, becauſe the non-execution 
was in the pariſh of St. Clements. But there is no more reaſon in this 


caſe to ſay, the neglect was at Felpham, than at any place elſe. 


As to what has been ſaid about a high conſtable, though the High con 
caſe of Sharrock verſ. Hannemer, 3 Cro. 375+ is, that a high con- - ble. 
ſtable cannot arreſt a man for a breach of the peace within his 
view, for that he was not ſuch an officer, nor conſervator of the 
peace, whereof the common law takes ny notice, for he is not 
mentioned in any book; yet that has been ſince contradicted in m 
lord Hale's time, Mich. 25 Car. 2. And it has been held, that a 3 Keb. 21. 
high conſtable was an officer at common law, and had power to 
do all things, which a petty conſtable can do. 


Judgment was given for the Queen, by the opinion of the three 
puſne judges, | 


Upon the former arguments of this caſe, the chief juſtice and Puniſhment 
P owell, and the court held, that in caſe an offender was but once 8 
convicted, and had goods only ſufficient to ſatisfy part of the ſum 


ſorfeited, 
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forfeited, that his goods could not be taken, bat he muſt be impri- 
ſoned for a year, and ſet in the pillory. But in caſe he were twice 
convicted, and had goods ſufficient to ſatisfy one conviction, but 
not both, he ſhould pay one, and ſuffer corporal puniſhment for - 
the other. But the law never intended he ſhould ſuffer both ways 


upon one convidtion, to pey pan, and be ſee 1 in Fon 2 I for the 
reſidue. ' 


The chief jo lies ald! Wos upon che wennn of Witt u Ae 
the juſtice of peace ſhould make a en of it, and Live * 
for the corporal Rae." 


Tube chief joſtice and Powell alſo hets; that the conſtable was wot” 


- obliged to return the warrant itſelf to the juſtice, but might k 

That for his own juſtification, in caſe he ſhould be queſtioned: 1 

What he had done; but only to ov han an | account what: de had 
done upon , ee 


Qonviftion 


The chief juſtice held, that i was not we to te out uche 
convictions in the indictment at large, but only ſhottly,” that ſuch 


an one was before ſuch and ſuch juſtices convicted FORE fernen 


fark, er n a warrant war ilued, TOs 


Diſcharge by 
the act for 


Gerrard wo. Dal 


Nation of debt6pth cond ef the defendant; A 


2 87 WP craving oyer of the bond ot condition, pleads that he was diſ- 
I in bar Charged by the act of poor priſoners 2 83 of this Queen, cap. 1 5. 


of a bopd of 
2004, 


cConſequently the defendant not within the act of parliament (though 


The chief juſtice took the exception, that the condition of the bond 
not appearing, the whole 200 l. muſt be taken to be a debt, and 


in truth the bond was only for payment of 100 J. and for this reaſon 
judgment was given for the plaintiff by the whole court. For they 


could not take notice, but that the whole 2001, was a juſt debt to 
the plaintiff, 


The chief juſtice faid, that there were three ſorts &f en 
by this act. Firſt, the original diſcharge by the juſtices of peace 
at ſeſſions out of actual cuſtody. Secondly, if a perſon ſo diſcharged 
was arreſted again, there was a ſecond diſcharge upon common 
bail. And a third, whereby the body of the debtor was exempted 
from being liable to be taken in execution, But that the proviſo 
extended to all theſe, that no perſon ſhould have any benefit of any 
of the, that was indebted above the ore of _ er money 
and damages. 


5 75 Powell 


—— 
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Powell juſtice ſaid, that if the money in the condition was not 
paid at the day, the intereſt was datnages -. 8 Note, this 
| | | | ; | | . caſe was ad- 
judged in Michaelme: term following, and inſerted here by miſtake: 
Regina ver/. Peirſon. 

Writ of error of a judgment given at the ſeſſions for the s. c. S8. 
A county of Middleſex at Hickes's-ball by the juſtices of peace _ A. 
there, upon an indictment, which ſets forth, that the defendant 1 her for 
ſuch a day and year, and at divers other days, at ſuch a place, beinga com- 
fait et adbuc eſt communis lena, Anglice a common bawd, er mon bawd. 


commoda et tucro ſuo proprio adtunc et ibidem quaſdam male diſpefi- 2 
tas perſonas tam bomines quam mulieres in dvoerfis domibus h - 1 Sid. 282. 

bus convenire, ſcortationem et formcationem commuttere, c et n I ns 

ibidem illicite procuravit, in comtemptum, &c, To this inditment © 
the defendant pleaded not guilty, and was convicted, and fined 

100/, And the judgment was reverſed; for the indictment ought 

to have been, for keeping a common bawdy-houſe. But what is 

charged in this inditment is but ſolicitation of chaſtity, which is 

a ſpiritual offence, and not inquirable or puniſhable at common 

law. And ſerjeant Broderick relied on the difference in 1 Rall. 

u. 8, 9. where it is reſolved, that for ſaying a woman is a bawd, 

no action will lie at common law; otherwiſe, if you ſay ſhe is a 

bawd, and keeps a bawdy-houſe; becauſe that is an offence in- 

quirable and puniſhable in a leet. - 


It was agreed both by the court and counſel in this caſe, that if 
a perſon was only a lodger in a houſe, yet if ſhe made uſe of her 
room for the entertaining and accommodating people in the way o 


a bawdy-houſe, it would be keeping of a bawdy-houſe, as much 
as if ſhe had the whole houſe. . - 


bo 


Regina ver/. Weſton. 


f L HE defendant was adjudged by two juſtices of the peace, f 
to be the father of a baſtard child; and the order r —— 228 


moved into the King's Bench by certiorari, ſeveral exceptions were Saw Pariſh 
taken to it. 3 


I. That the juſtices had ordered the weekly payments to be Juſtices of 
made upon a particular day, VIZ, every Monday, in which they * or- 


ment 
of money for maintenance of a baſtard on a day certain weekly and before the week is quite up. 


4 18 had 
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had gone beyond the power given them in the ſtatute; for com. 
puting the time from the making of the order, the week was not 
up on the Monday. But Holt chief juſtice held that it was wel! 
and if it was before the day the week was up, yet payment before 
| the day was payment at the day. And Peel! juſtice faid, that if 
Power. a man had a power to make leaſes reſerving the ancient yearly rent 
annually, yet if it were reſerved upon a day before the year was 
up, as if the year ended at Chriſtmas, and it was reſerved at M. 
chaelmas, it would be well, purſuant to the power; which Haz 
agreed, | | 


— 


Order of ſuch 2. That the money was ordered to be paid to the overſeers of 
3 the poor, whereas it ought to have been ordered to have been paid 
ye a to the inhabitants of the . pariſh generally. But Holt held it was 
Fad well enough, and that if an order had been made before the 
43 of Eliz, which conſtituted overſeers of the poor, the jultices 
of peace might have ordered the money to have been paid to two 
or three of the inhabitants of the pariſh, and ſo now they may 

order it to be paid to the overſeers. | 


|  Dothadjudge. 3. But the great objection which ſtuck long with the court 
233 was, that after the recital of the order when it came to the adju- 
| dication, it was, we the ſaid juſtices dotb adjudge, inſtead of 4, 
the ſingular number for the plural. Mr, Eyre to maintain it cited 
'Fullwood's caſe, 1 Cro. 489. where F. and others were indicted on 
the 3 Hen. 7. c. 2. for aſſaulting and taking a woman away by 
force and marrying her againſt her will; and the indictment was 
cepit inſtead of ceperunt; and notwithſtanding that exception ta- 
ken, yet Jydgment of death was given againſt the defendants, 
But Holt chief juſtice ſaid, that the anſwer, which is reported in 
the book to have been given to the objection, is not adequate to 
it, and is ſo very odd, that he feared the reporter was miſtaken, and 
ordered the roll to be ſearched; and upon ſearching, the roll 
was produced in court, and was intr. Hill, 13 Car. 1. Rot. 24. 
inter placita coronae, and was not cepit as it was reported to be 
in the book, but ceperunt. And ſo that caſe being removed out 
of the way, after the caſe had depended two terms, and been 
ſeveral times ſtirred, the court for that exception the laſt day of 
the term quaſhed the order. 7 89 


| And afterwards the ſame juſtices made another order with the 
very ſame fault in it, viz, Doth adjudge, and upon a certiorar! 
that was quaſhed, Hil. 4 Annae B. R. | . 
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Regina ver/. Baines. 


| miſdemeanors, turned out from being, clerk of the peace, mage "ug 
and the order was removed into the court by certiorari ; A certiorari 
| and for ſeveral exceptions to the order the court were all to remove all 
of opinion to quaſh the order; when Mr. Attorney took an ex- w—_— 
ception to the certiorari, becauſe it was to remove omnes 0rdines not remove 
verſus Baines et Atkinſon nuper fattos, and the order removed was oe: 
verſus Baines only, and appeared to be made after the tete of the Ernest 
writ. And the court ordered counſel of both ſides to ſpeak to bore % Fant 
this point. And it was argued by Mr. Weld and Mr. Broderick S <nm reg# 
for Baines; and by Mr. Attorney of the other fide. It was faid returnable 
for Baines, that the words ought to be taken diſtributively ; as if t Mich. 
B. and C. releaſe to A. all actions, which they have againſt A. 1 
will releaſe both joint actions, and alſo ſeveral ones: that theſe | 
writs ought to have a liberal conſtruction given them, becauſe they 
are to inſpect the proceedings of other courts: as upon a certio- 
rari à cauſe entred, or an order made, or an inditment found, Order made 
after the tete of the writ ſhall be removed. That there is a great fr fe of a 
deal of difference between a certiorari and a writ of error; for a caſo. 66 os 
certiorari is general, to remove omnes ordines, but a writ of error 
is tied up to ſuch a icular record between ſuch an one plaintiff, 
and ſuch an one defendant, in ſuch a plea ; and therefore a writ of 
error of a judgment between A. plaintiff, and B. and C. defen- 
dants, will not remove a judgment in a ſuit between A. plaintiff 
and B. defendant : but a certiorari to remove omnes ordines verſus 
A. B. and C. will remove all orders againſt any of them, And 
fo is the caſe of the King verſ. Lovet, a certiorari to remove an; Keb. 102. 
indictment of force, unde L. et J. indiclati ſunt : and the court 
held, that that would remove an indictment againſt L. only; 
tor they held, that a certiorari was joint and ſeveral, but MEAL 
or 


T HE defendant was by order of ſeſſions, for ſeveral groſs 6 Mod. 192. 
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of a writ of error, which would not remove a ſeveral iudictment. 
And even in a writ of error, in the caſe of Gay verſ. Adams 
2 Saund. 291, 292. the writ of error was directed major! et * tg 
mannis civitatis ſuae B. ac majori et conſtabulariis flapulae B. nec- 
non vicecomitibus ejuſdem, ac ballivis majori et communitati ejuſdem 
curiae Tolſel, ac ballivis et communitati curiae ſuae pedis pulveri.. 
Zati, et eorum cuilibet, to certify a record of a judgment loquelae 
quae fuit coram vobis in curia nofira civitatis praedictae fine breui 
noſtrbd, Gc. and the record certified was, placita in curia domini 
regis Tolſel civitatis praedictae, coram A. et B. tam vicecomikghus 
comitatus civitatis praedictae, quam ballivis majore et commun tale 
ejuſdem civitatis, &c. though ener certified was not before ſo 
many as the record deſcribed in the writ of etror, yet it was held 
to be well, becauſe the coram vobrs ſhould be taken diſtributive; 
as coram all the ſaid officers, or any of them. So in the caſe of 


Or d verſ. Morton, Yelv. 211. the writ of error was of a judgment 


in ejectment before the biſhop of Durbam, and ſeven others by 
name; and the record certified was before the biſhop and eight 
others: and the record was held to be well removed: for ſo the 
parties be right named, any other variance will not hurt. The 
caſe of the King ver/. Foſſebrook was, a certiorari to remove all 
orders againſt A. B. and C. and the caſe was, that there was a 
joint order againſt A.B. and C. and another againſt two of them, 
and another againſt one of them only ; and it was reſolved, that 
the. joint order was only removed, and not the two laſt. Butthe 
reaſon of that reſolution was, becauſe the court took it, that the 
firſt was the only order was intended to be removed. Mr. Bro- 
derick urped farther, that there was a great deal of difference be- 
tween writs of error and certroraris. For writs of ertor are to 
deſtroy the judgment, and therefore ought to be taken ftrifly ; 
and thetefves the caſes of writs of error will be no rule to govern 
this caſe, that a writ of error can remove but one record, Cock 
there were many records that would anſwer the diſcription, nay, 
though there were more that were the ſame zoridem verbis: but 
that it was otherwiſe of certiorarit. He ſaid, that the caſe of 
Foſſebrook was as it is cited; but that it was reſolved by the three 
judges, abſente Holt chief juſtice, 3 Keb. 102, was directiy con- 
trary, and ſo was 1 Roll. 395. Chayney's caſe, 37 & 38 Elia, if 
a certiorari iſſues to remove an indictment of forcible entry againſt 
ſeveral, naming them, where but four of them only are indidted, 
yet it ought to be removed. He aid, that joint words in all 
mandatory or prohibitory writs are taken 9 and ſeverally; 2 
if a mandamus be to ſwear two perſons duly elected, in the return 

xth their elections muſt be anſwered. He cited Ye. 212, and 

membered the difference there taken, between writs to remove 2 
record, as pores, recordares, &c. and writs to defeat a * 

3 * 
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writs of error, and writs of 'falfe Juigment. And cſted the cafe 
of the procedendo, Fitz, proecrurnds 3. where the 'procedendo 
mentioned the affize to have been arraigned before two Juſtices, 
and in truth it wWas arraigned before three, and yet good. And 
3 Hen. 6. 2. Bro. Rrrurdare 2. Fitz. Repievin 2. where a une 
in a replevin was ſued at the ſuit of the defendant, and the words 
were, et dicat pracfato R. the defendant, where it ſhould have 
been J. the plaintiff; and well, For the plea fall not be held. 
upon the pane, but upon the plaint. And it has not been ſeeh, 
that a writ of pore or Fecordare has been abated, for they have loſt 
their force, when the plea is removed. [But note, ſays .Brodk, 
that if the [pore be betwern the plaintiff and a ſtranger, it is a 
void -removing.] And in the principal caſe there the record is 
held to be well removed, though the judges cannot proceed to exa- 
mine the errors. He ſaid, that joint words ſhould be «conſtrued 
ſeverally, and cited the caſe in Dier 34. and Moore 164. Bel- 
Unxbam's caſe, where V. B. and L. B. are pardoned omhia er 
emnimoda. utlagaria verſus pruefatos N. et Z. ſcu verſus eorum al- 
terum promulgata ; and though the words of the pardon were 
joint yet it was allowed; becauſe it ſhould be conftrued ſeverally 
according to the ſubject matter, erlicet, felonies, which cannot be 
joint: but it chould have been, et rum uliguem. So the ſtatute 
13 Eliz. c. 1. makes it treafon during the Queen's Hife to fay, 
that ſhe is not, not ought not to be, Queen of this realm of 
England, and of the tealms of France and Treland: and yet where 
one ſaid, that the Queen was not Queen of France nor of Ireland, 
ſaying nothing of England, it was reſolved to be treaſon, notwith- 


ſtanding the word and, which was taken as r. 1 Au. 133. 
2 And. 149. | 


* 
* 


Mr. Attorney General ſald, that Mr. Broderick agreed, that in 
.caſe of a writ of error no other record could be removed, but 
only one that anſwered the deſcription in the writ of error. Now 
a certiorari does not differ from a writ of error in reaſon, nor the 
nature of the thing; for upon this writ the record ſhall be ex- 
amined. And the reaſon why this writ is brought is, becauſe a 
writ of ettor does not lie upon an order of ſeſſions; and the word 
ter minari in this writ ſignifies only finally determined. And 
agreeable to this was the reſolution of that caſe in the year 1700, 
cited by Mr.-Weld. In that cafe, there was an indictment againſt 
all three, and anothet againſt two of them, and another againſt 
one of them only; and they were all removed up: but the court 
woutd proceed only on that againſt all three, which agreed with 
the defcription in the writ, As fot Mr. Weld's reaſon of that caſe, 
deczuſe the court took it, that the joint indiinent was the offly 
one intended to be removed, that will not ſupport the — 
64A 
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Salk. 148. 


for if the writ be in its nature joint and ſeveral by canſtrud ion of 
law, they muſt have been all removed, becauſe the full import of 
the words of the writ muſt be anſwered; and it is not a matter of 
election, to return them all or part only, becauſe the words of the 
. writ upon that ſuppoſition are not ſatisfied by the return of part 
only. And the certiorari was, omnia_ et fingula indictamenta. 


*» 


The conſtant form of certicraris is to make them joint and ſe- 


veral, vis. omnia et fingula inditlamenta againſt A. and B. or 
either of them: and if what is contended for of the other fide 
ſhould take place, if there were a joint indictment gr order a- 
gainſt A. and B. and ſeveral inditments or orders againſt each of 
them, if one of them only ſhould bring a certiorari, this would 


remove not only the ſeveral order or inditment againſt him, but 


the joint one againſt him and the other two. For, as I ſaid be- 


fore, it is not in the election of the officer, to return up one, and 
keep back the other. He ſaid, the caſe of *Krble was not againſt 


him; for that was only, that a certiorari might be joint and ſe- 


veral, which a writ of error could not be; which I agree. But 
then there muſt be ſeveral words, as it muſt be intended there 
were in that caſe, The caſe in Yelverton he ſaid was for him, but 
what would be a full anſwer to that caſe, and alſo to the caſe in 


Saunders, was, what was held in the caſe of lord Cromwell verſ. 


Andrews, Yelv. 6. that if the record is recited right in the writ of 


error in the names of the parties and the thing recovered, it would 


be ſufficient to remove the record, though there were ſome variance 


in the judges in the number of them. 


2. Another exception to the certiorari he ſaid was, that it was 
omnes ordines nuper facts, which tied it up to orders made before 
that time; and this order returned up was made after the 7eſle of 
the writ: And theſe proviſional certioraris ought to be worded ge- 
nerally, ſa&os. 6; 4 


Mr. Weld anſwered to this exception, that it was reſolved to be 
well in the caſe of Crofſe verſ. Smith, where the certiorari was to 
remove a plaint tunc nuper levatam, and yet held, that it would re- 
move a plaint levied between the 7e and return of the certicrari. 


Upon the firſt ſpeaking to the caſe in Michaelmas term 3* the 
chief juſtice ſaid, that a writ of error was only of one judgment, but 
a certiorari might affect more ordets or indictments. 


Peorvell, What is the meaning of putting in the words, «r 
either of them, in theſe wriis of certiorari? In that caſe cited 
out of Saunders the court went much upon the conſtant form of 
writs to that court, which had always gone that way: * 
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hat chief juſtice- Saunders ſay ſo. To which the chief juſtice 


ſaid, it would be hard to maintain that judgment other wiſe. 


Upon the ſecond argument of this caſe in Hil. 39 Holt chief 
Juſtice ſaid, that the certiorari was to remove all orders againſt 


"Atkinſon" and Baines ; and that there was no order againſt A. and 


B. but only againſt B. If a man brings an aſſump/it againſt g. 
and B. upon the promiſe of both, and upon evidence it appears to 
have been the promiſe of one of them only, the plaintiff cannot 


recover; for always when two perſons are nained, it is underſtood 


of them jointly, unleſs it be ſaid, er ary of them : but it is joint 
in common parlance. As to the caſe of a pardon to A. and B. 
of all offences whereof A. and B. are indicted, that muſt be taken 
ſeverally from the nature of the thing ; becauſe the offences are 
ſeveral, and conſequently ſo muſt the operation of the pardon be. 


A man may have one . prohibition to ſeveral ſuits, but then it 


muſt appear ſo in the writ. So a man may have one certierari to 
remove ſeveral indictments, but then the writ muſt mention ſe- 


veral indictments. And here the juſtices of peace cannot certify 


indictments or orders made by them into this court, without a 
writ of certiorari, as - juſtices of yer and terminer may; and 
therefore the removal of this order, whether removed or not, de- 
pends upon the efficacy of the writ. 


Powell. I thought you would have ſearched for the writ in 
that caſe in Keble; for notwithſtanding any thing that is ſaid in 
that book, the writ in that caſe might be joint and ſeveral. And 


Holt ſaid, that where a report of a caſe is doubtful, jit ought to be 
verified by the record. | 


Foſſebrook ? 


Aﬀterwards in Mich. 4. the certiorari was quaſhed, becauſe it 


was not ſufficient to remove theſe ſeveral orders; and a new writ 


granted: but it was agreed to be a good writ, to remove a joint or- 
der againſt A. and B. 


Holt chief juſtice ſaid upon one of the arguments of this caſe, 
chat the juſtices of peace had beſt have a care, of making the order 
they ſhould. return different from the record. 


Powell. How do you anſwer the caſe of the King verſ. 


— 
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5. C. Salk, FEVHE caſe was, a ſuit commenced in the admiralty count 
8 = for ſeamens wages, and the defendant below pleaded: the 
DN ſtatute 21 Jac. of limitations, and that the contract was made 
mitations tos above ten years before the ſuit commenced ; and the judge below 
Foit tor e over-ruled the plea. And the defendant below moved for a prohi- 
ner's wages in 2. 4 1 : ghee; 
the admiralty. Þition, for refuſing the plea; and the court granted it, with a di- 
1 Selk. 31. 35. rection to declare upon it, that the matter might come judicially 
6 Mod. it, in queſtion; which was accardingly done, and the caſe put into 
2 Salk, 548, © declaration; and upon à demurfer to it, the caſe was ſeveral 
times argued. And when it ſtood for the reſolution of the court, 
| Holt chief juſtice took an exception to the plea below, that it was 
_ © aid, that the contract was made above ten years before the ſuit 
commenced, which was not material; for the aauſe of action did 
not accroe by the contract, but by the determinatian af the voy- 
age, and it did not appear when that was ; for that might have 
been within fix years before the ſuit commenced, though the con- 
tract was made ſo long before; and wages are not due till the de- 
termination of the voyage, whenloever the contract is made, And 
therefore the plea ought to have been, that the voyage determined 
above fix years before the ſuit commenced. And for this fault, if 
Ante, $38, this plea had been pleaded to an ation brought here, we ſhould 
have over-ruled it; and conſequently they below have done well in 
over-ruling it, and therefore a conſultation muſt be granted; elſe 

the matter were conſiderable, e 


Powell. This exception is fatal, for your prohibition is founded 
upon the judge of the admiralty's refyſipg to allow your.plea, Which 
ta is more than he ought to, do, for that fault in it. 


Note, ibis was And a confultation was granted upon this point per ratam cu- 
. eee riam. But note, that the court inclined, that a conſultation ſhould 
'JEMONsS o 


lament by the be granted on the merits, - For Halt ſaid, that if a contract is 


act for amend» made on the high ſea, this ſtatute cannot be pleaded in the ad- 
Tent of the miralty to a ſuit there for it, begauſe they have original jutiſdicon 
of the cauſe, and are not within the act. And by uſage imme- 
morial they have ſued in the admiralty for mariners wages, though 

the contract was at land; and the ſtatute ſeems by the penning, to 


be aimed only againſt ſuits at common law. 


Bond 
. 
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Bond verſ. Barnes. 


HE defendant pleaded another action pendent in abatement, plea with ge- 
and began his plea thus, v1z. petit judicrum de narration, 'it judicium de 
and concluded it thus, ande petit judicium de narratione pro eadem . agar hes 
cauſa” pendente, et quod narratio cafſetur : and upon demurrer Mr. inthe Kiog's 
Bronthwayte prayed judgment final, upon the authority of the cafe —_ * 
of Medina verſ. Stoughton, Trin. 12 Will. 3. B. R. where he al- 3 Mod. 281, 
leged, it had been reſolved, that the commencement and conclu- Carb. 187. 
ſion to the declaration was in bar, in this court. And the court, Ae 
abſente Holt, held it to be in bar, and gave judgment final upon 

the firſt opening. | | 0 


But it ſeems, that it was only a plea in abatement ; and no ſuch 
matter was reſolved in the caſe cited, but the contrary ; and the 
judgment was only a reſpondes ouſter in that caſe, 


Miſnomer was pleaded in the ſame manner eas before in the caſe 
of North verſ. Baker this term; and judgment final given the laſt n 5 
paper day, when the court was full, upon the opening of the caſe, 
and the manner of the plea. But it was not oppoſed, there being 


no Council for the defendant. | | 


Colclatt ver. Newcomb. 


Miniſter of a denotive was ſued in the Eccleſiaſtical Court, for A parſon of 

that, when he read prayers, he did not read the whole ſer- TN pul 
vice, but left out what parts of it he thought fit, and for preaching the Ec: $a- 
without licence. And Mr. King moved for a prohibition, upon a ficalCourt for 
ſuggeſtion that the church was a denotive ; and he argued, that gy 
donatives were exempt from the juriſdiction of the ordinary, and liwergy, 
that it was a lay thing, and the biſhop could not viſit it ; and that e 
if the incumbent was guilty of hereſy, the ordinary could not pan. 31. 175 
meddle with him, for the parſon was privileged in reſpe&t of the Ro Rep 453. 
place; but the patron might by commiſſion examine the matter, . 
and upon cauſe deprive him. Tel. 61, 62. Fairchild verſ. Gaire, . 36. "= 
2 Cro, 63. S. C. and Co. Li. 344. 4. that the founder ſhall viſit 


them; and Bro. Praemunire 21, to the ſame purpoſe, 


But Powell, abſente Holt, took the difference; where the ſuit 
in the Eccleſiaſtical Court is in order to deprivation, and were only 
for reformation of manners; in the firſt caſe the court will prohibit, 

6 B but 


— 
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but not in the laſt: and therefore, if in this caſe the Spiritual Court 
proceeded to deprivation, the court would prohibit them, but not 

till then, He faid, he had known prohibitions denied frequently 

. to ſuits againſt parſons of donatives for marrying without licence, 

He ſaid, that by the old canon law preaching was no part of the 

- miniſter's office, however it came to be ſo much in vogue now ; 

but only reading maſs, and adminiſtring the ſacraments; and no 

body preached then without licence of the biſhop, but he ap- 

| pointed preachers. And he ſaid, that now ſince the act of uni- 
Mandanus to formity, if the biſhop denied to grant a licence to a parſon, who 
the N was fit to preach, they would grant a mandamus to him to grant 
2 s © one, and that. by the act of uniformity the eceleſiaſtical juriſdiction 
preaeh. was ſaved. And the motion was denied. 


Note, Mr. Mead and Mr. Salkeld, both of the Midale Temple, 
told me, they had both known the chief juſtice take the ſame di- 
ſtinction, that the parſon of a donative was liable to the eccleſia- 
ſtical juriſdidtion, as he was a member of the eccleſiaſtical body, 
for petſonal offences, though for matters relating to. the church 
he was exempt and therefore the Spiritual Court could not de- 
prive him: but for drunkenbeſs, or preaching hereſy, they might 
cenſure him ; and that ſeems upon conſideration of the caſe in 
Yelverton to be the better opinion, x 


Benns ver/. Parre. 


No probibi- IR James Mountague moved for a prohibition to a fuit in the 
2 1% atmiralty for ſeamen's wages, upon a ſaggeſtion that the con- 
a fuit for ma- tract was made by deed at land. But upon reading the ſuggeſtion 
rivers wages, jt appeared to be general, that the contract was made at land. 
coe, Then the court directed him to mend his ſuggeſtion, and make it, 
made by deed that it was by deed. And he amended it, and made it per ſcriptum. 
on land. But the court held, that that was not ſufficient, for it might be by 
writing, and yet not by deed; and if it were ſo, that would not 

alter the caſe, for notwithſtanding the writing, it is but a para 
contract. But Sir James Mountague urged, that it was a ſpecial 
agreement, but that the court held did not draw it from the admi- 


ralty's juriſdiction. And the motion was denied. 


* a A. ME. od 
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Hackett ver/. Tilly. 


HE plaintiff brought an action of debt againſt the defendant 5 C. Lit. Ent. 

on a bond of 2000 /. entered into by the defendant to Thomas Rep. Od. © 

Fx Eſq. deceaſed ; and this was brought by the plaintiff as admi- Holt 204. 

niſtrator to the ſaid Thomas Fox as to this bond only, in truſt for — 3 

Sir Andrew Hackett, The bond bore date the 2oth of May 1695: idle as 0 

The adminiftration was laid to be granted by the archbiſhop to the this bond, the 

aintif the 14th of May 170). The defendant, after an impar- zg 
ance with ſalvis fibi omnibus et omnimodis exceptionibus ad billam Che 
aediftam prayed oyer of the bond and condition, The bond grant of ad 


appeared to be entered into to the ſaid Thomas Fox, as warden of wigs 


dhe Fleer priſon; and the condition was, if the defendant do, ſome bond before. 


time within the ſpace of two years next enſuing the date hereof, in- 11 _ 85 
demify and ſave harmleſs the ſaid Thomas Fox from all actions "D's 
that are already brought againſt the ſaid Thomas Fox, for the eſcape 
of any priſoners, that have eſcaped out of the Fleet. priſon, then 
the ation to be void; &e, Then the defendant prayed oyer 
of the plaintiff's letters of adminiſtration, and had it; and then 
range in abatement, that this bond was at the time of the ma- 
ing, and yet is, a ſecurity entered into to the ſaid Thomas Fox, as 
warden of the Fleet priſon, and relating to the ſaid office of warden 
of the Fleet ; and that before the granting the ſaid adminiſtration 
to the plaintiff, the archbiſhop, the 6th of February 1704, granted 
letters of adminiſtration bonorum jurium et creditorum dicti Thomae 
Fox defuncti, quoad et quatenus omnia redditus pro cameris debita 
et ſecuritates per obligattones judicia five aliter ue tunc 
mtratas dicto Thomas Fox, ut guardiano de le Fleet, ac etiam tote 
beneficia advantagia ſummam et ſummas monetae, quae obtineri pa- 
terint ea ratione de et ab aliqua perſona five aliqutbus per ſonis gui- 
buſcunque, et amma beneficia exinde babenda, cuidam Febanni Cle- 
ments, &c, prout, &c. and then he avers, that Jabn Clements took 
on him the adminiſtration, and is alive, and thoſe letters of admi- 
niſtration in full force, &c, . To which plea the plaintiff demurred. 
And exception was took to it by Mr. Pengelly, that this was mat- 
ter in bar, and copld nat be pleaded in abatement, becauſe it per- 
fectly deſtroys all right of action in the plaintiff; whereas in a plea 
in abatement, the defendant ought always to give the plaintiff a 


better writ : and the difference is, where it is pleaded in the plain- 


5 


tiff or defendant himſelf, or in a ſtranger; as if the ſuit is againſt 
the defendant as executor, the defendant pleads, that J. S. died 
inteſtate, and adminiſtration was granted to him, this is no bar, 
but pleadable only in abatement. 2 Lev, 190. Granwel! ver ſ. Selby, 


2 Ce. 15, But where the plea is, that a ſtranger is executor or 


I | admi- 
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but not in the laſt : and therefore, if in this caſe the Spiritual Court 
"proceeded to deprivation, the court would prohibit them, but not 
till then. He ſaid, he had known prohibitions denied frequently 
. to ſuits againſt parſons of donatives for marrying without licence, 
He ſaid, that by the old canon law preaching was no part of the 
miniſter's office, however it came to be ſo. much in vogue now ; 
but only reading maſs, and adminiſtting the ſacraments; and no 
body preached then without licence of the biſhop, but he 25. 

1 8 pointed preachers.” And he faid, that now ſince the act of uni. 
Mandanus to formity, if the biſhop denied to grant a licence to a parſon, who 
the viſhopto Was fit to preach, they would grant a mandamus to him to grant 
2 fxſtical juriſdiction 


to F. §. to One, and that. by the act of uniformity the ecele 
preach, was ſaved, And the motion was denied. 


Note, Mr, Mead and Mr. Salkeld, both of the Middle Temple, 
told me, they had both known the chief juſtice take the ſame di- 
ſtinction, that the parſon of a donative was liable to the eccleſia- 
ſtical juriſdiction, as he was a member of the eccleſiaſtical body, 
for pet ſonal offences, though for matters relating to the church 
he was exempt and therefore the Spiritual Court could not de- 
prive him: but for drunkenbeſs, or preaching herefy, they might 
cetſure him; and that ſeems upon conſideration of the caſe in 
Telverton to be the better opinion, . 


Benns ver/. Parre. 


IR James Mountague moved for a prohibition to a fuit in the 
2 A* 177 admiralty for ſeamen's wages, upon a ſuggeſtion that the con- 
a ſuit for ma- tract was made by deed at land. But upon reading the fuggeſtion 
ndert wages, jt appeared to be general, that the contract was made at land. 
moug?.9® Then the court directed him to mend his ſuggeſtion, and make it, 
made by deed that it was by deed. And he amended it, and made it per ſcriptum. 
on lend. But the court held, that that was not ſufficient, for it might be by 
5 writing, and yet not by deed; and if it were ſo, that would not 

alter the caſe, for notwithſtanding the writing, it is but a para 
contract. But Sir James Mountague urged, that it was a ſpecial 
agreement, but that the court held did not draw it from the admi- 
ralty's juriſdiction. And the motion was denied. © © 


No prohibi- 


\ | | Hackett 
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Hackett verh. Tilly. 


HE plaintiff brought an action of debt againſt the defendant 5 C. Lit. Ent. 
on a bond of 2000 J. entered into by the defendant to Thomas Ken. Ol. 3 
Fix Eſq. deceaſed; and this was brought by the plaintiff as admi- Holt 204. 

niſtrator to the ſaid Thomas Fox as to this bond only, in truſt far da debt on 
vr Andrew Hackett, The bond bore date the 2oth of May 169g: gina ww 
The adminiftration was laid to be granted by the archbiſhop to the this bord, the 
intiff the 14th of May 1703. The defendant, after an impar, gf . 
= with ſalvis fibi omnibus et omnimodis exceptionibus ad billam ra 
praedictam prayed cyer of the bond and condition. The bond grant of ad 
| appeared to be entered into to the ſaid Thomas Fox, as warden of Nin 
the Fleet priſon; and the condition was, if the defendant do, ſome bond before. 
time within the ſpace of two years next enſuing the date hereof, in- 11 _ 95 
demify and fave harmleſs the ſaid Thomas Fox. from all action 
that are already brought againſt the ſaid Thomas Fox, for the eſcape | 
of any priſoners, that have eſcaped out of the Fleet. priſon, then 
the ation to be void; G. Then the defendant prayed eyer 
of the plaintiff's letters of adminiſtration, and had it; and then 
pleaded in abatement, that this bond was at the time of the ma- 
king, and yet is, a ſecurity entered into to the ſaid Thomas Fox, as 
warden of the Fleet priſon, and relating to the ſaid office of warden 
of the Fleet ; and that before the granting the ſaid adminiſtration 
to the plaintiff, the archbiſhop, the 6th of February 1704, granted 
letters of adminiſtration bonorum jurium et creditorum dicti Thomae 
Fox defunfi, quoad et quatenus omnia redditus pro cameris debita 
et ſecuritates per obligattones judicia five aliter quomedocunque tunc 
mtratas didto Thomas Fox, ut guardiano de le Fleet, ac ctiam tots 
beneficia advantagia ſummam et ſummas monetae, quae obtiners pa- 
terint ea ratione de et ab aliqua perſona five aliguibus per ſonis qui= 
buſcunque, et amma beneficia exinde babenda, cuidam Jobanni Cle- 
ments, &c, prout, &c. and then he avers, that Jahn Clements took 
on him the adminiſtration, and is alive, and thoſe letters of admi- 
niſtration in full farce, &c,. To which plea the plaintiff demurred. 
And exception was took to it by Mr, Pengelly, that this was mat- 
ter in bar, and copld nat be pleaded in abatement, becauſe it per- 
feckly deſtroys all right of action in the plaintiff; whereas in a plea 
in abatement, the defendant ought always to give the plaintiff a 
better writ : and the difference is, where it is pleaded in the plain- 
tiff or defendant himſelf, or in a ftranger ; as if the ſuit is | 
the defendant as executor, the defendant pleads, that J. S. died 
inteſtate, and adminiſtration was granted to him, this is no bar, 
but pleadable only in abatement. 2 Lev, 190. Gramoel! ver ſ. Selby, 
2 Gro, 15, But where the plea is, that a ſtranger is OO or f 
I admi- 
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adminiſtrator, it is a bar. Dier 202, p. 69. 5 Co. Rebinſmn's caſe, 


And all theſe books, viz. 21 Hen. 6. 8. n. 18. 1 Brownl, y. 
Tel. 115. 7 Hen. 6. 13. 3 Hen. 7. 14. 4 Hen. 7. 17. 31 Hen, 6. 
13. 9 Hen. 6. 7. Cro. El. 102. 2 Roll. 3, 20. warrant this diffe- 
rence, See Co. El. 111. 4 


Againſt which Mr. Raymond urged for the defendant, that 
though this might be pleaded in bar (which he admitted) yet it 
might be pleaded in abatement too; and that there were ſeveral 
caſes in the books, where it was held, that matter in bar might be 
pleaded in abatement. 10 Hen. 7. 11. | Br. Brief 543. If a man 
pleads a plea in abatement, and he cannot come to the matter 


which goes in abatement, without ſhewing the matter in bar, the 


plea in abatement ſhould be took, as outlawry. .- So in waſte in the 
tenet, I may plead a ſurrender in abũtement, and yet that is a bar, 
So in replevio, property in a ſtranger may be pleaded in bar ot 
abatement. 2 Ro/l. 2. 64. Cro, ga 319. + Salkill verſ. Skelton, 
Winch 26. Hil. 31 Hen, 6. 12. 6. pl. 3. I Ventr. 249, Wildman 
wverſ. Norton. Hale chief juſtice ſaid, property in the defendant 
may be pleaded in bar or abatement, * 2 Mod. 214. Major & 
Stebbing verſ. Bird & Harriſon, 34 Hen. 6. 1. Receipt of part 
of the debt is pleadable in abatement, 'yet it may be pleaded 
in bar. * . x 55 
But per totam curiain, the plea is only in bar, and cannot be 
pleaded in abatement, for the reaſons mentioned by :Pengelly; and 

therefore a reſpondes ouſter was awarded. 
Plea in abate Note, this plea was pleaded, after imparlance. See for: that 
ee im Lev. 330. 2 Lutw. 903. Hunlock verſe. Petre, general non- tenute 
1 pleaded after ſpecial imparlance ; otherwiſe after general impar- 
- Jlance, 3 Lev. 55. But ſee that record 53. that it is a ſpecial im- 
parlance. Privilege is not pleadable after ſpecial imparlance. 1 Gi. 

318. Truſſel verſ. Maddin. 22 Hen. 6. 7. 8 


Newton & Uxor ver Hatter. 


Aſtault and H E plaintiffs brought an action of aſſault and battery, for a 
battery by battery committed on them both ; judgment by default, and 
* a writ of enquiry was executed 17 of May 1705. and intire da- 
tery on both · mages, vig. 7l. los. was given. And on the return of the wit 


Sty. 13 of inquiry judgment was arreſted, becauſe the wife cannot be joined 


in an action with the huſband for a battery on the huſband, Eft 


term laſt, After which they brought a new action, only . 
e . , battery 


E * 
Ty 
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battery committed on the wife, and laid it ad dammum ipfius Fobannis — — 
the huſband. On not guilty pleaded, verdict was given for the Thaw 
plaintiff, And Mr, Keteibey moved in arreſt of judgment, becauſe for battery on 
it ought to have been ad damnum ipſerum, the damages in ſuch cafe ®* ſome, ow 
ſurviving to the wife, if the huſband dies before they are received ; * 
and cited 1 Sid. 387 Hein verſ. Byles. And of that opinion was 


the court. And Mr. Raymond moved to arreſt their own judgment 
for expedition. | 


Gravely verſ. F. ord. 


HE plaintiff brought an action of trover againſt the defen- Trover . 
dant de duobus equis, and on not guilty pleaded, the iſſue rpg 
was tried before the lord chief juſtice Holt, laſt ſummer affizes at 9 
Horſham in Suſſex. And on evidence it appeared, that they were 
geldings: whereon Mr. Conyers counlel for the defendant inſiſted, 

that the plaintiff ought to be nonſuited for this variance; he n 

declared de durbus equis, whereas he ought to have declared 

duobus ſpadonibus. And on the importanity of the defendant's 
counſel, the chief juſtice ordered the jury to give a verdict for the 

plaintiff; and he ſaved this as a point, but ſtrongly inclined ſor 

the plaintiff, Afterwards, after Michaelmas term, 4%, vis. Dec. 10, 

1707, Mr. ſerjeant Hall attended the chief juſtice at his chamber 

in Serjeants Inn in Chancery-lane, for the defendant ; and Mr. 
Raymond attended for the plaintiff. And fſerjeant Hail cited Lutw. 

1354, Mellor verſ. Barking, treſpaſs for taking uaccam; the de- 
ſendant juſtified the ſeizure de una juvenca, and though in other 

teſpects the juſtification. was good, judgment for the plaintiff, But 

the chief juſtice held it clearly good, and ſaid it was the ſame 

ſpecies, and that ſpado did not fignify a gelding any more than any 

other creature gelt; and that in treſpaſs for a treſpaſs done cum 

equis, bobus, vaccis, &c. evidence of a treſpaſs with geldings main- 

tained the declaration; and therefore ordered the poten to be deli- 

vered to the plaintiff without any difficulty, Note, if the writ 
contains leſs than the count, it is ill; as if the writ is, Qyare clauſum Via. 


Fregit, and the declaration, Quyare clauſa, &c. Cro. El. 185. Ed- 
wards verſ. Watkins, So if the writ contains more than the count; 
as replevin de averiit, declaration of a horſe, Cro. El. 330. Haſlop 


verſ. Chaplin. 80 in Lutw, 1181. Gins verſ. Dams, 2 Ventr. 153. 
Ov. Bl. 829, Norton verſ. Palmer. See 2 Lutw, 1537, 8. Aden 
ve. Harris, 7 | 
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Regina verſ. Gulſton, Stubbs, et alios. 
Mich. 3 Aun. B. R. u. 26. 


NY HE defendants were indicted at the general quarter-ſefſiong. | 
' bling toge- of the peace held for the county of Norfolk 18 of July 1504 


ther, ad quod by adjournment, for that they the 25th of May 1704 wi ei arm, 
facientum. vi. gladits baculis et cultellis, apud - Eaſt Bradenham in comitatu 
Haxk. P C. praeditlo, riotoſe et routoſe ſeipſos congregaverunt et aſſemblaverunt 
& 6s cum intentione ad aliquid illicitum ibidem agendum et perpetrandum, 
| ct pacem dictae deminae reginae perturbandum ; et fic aſſemblati exi- 
fientes ad quendam locum in Eoft Bradenbam praedicto, in venella, 
Anglice the lane, ibidem ducente ab Eaft Bradenbam praedicto ad 8. 
Falſe Latin, In comitatu praedicto, quo quoddam quereus Edv. Beagham armigeri 
ad valentiam 1005. adtunc fletit et-crevit, riotoſe et routoſe acceſſe- 
runt, et quercum illud ipfius E. B. vi et arms, &c. rioteſe, routoſe, 
illicite, et manu forti, ſucciderunt et proſtraverunt; in malum ex- 
emplum, &c. In Trinity term laſt Mr. ſerjeant Weld moved, this 
indictment might be quaſhed, becauſe to make it a riot, it ougbt 
to be ſhewn what unlawful act they aſſembled to do, and it was 
too general to ſay, dam illicitum agendum. Secondly, it was 
perfectly falſe Latin, quoddam quercus, et quercum illud ; fo that 
it does not appear any oak grew there at all. And the court made 
a rule to ſhew cauſe this term, Cc. Whereupon Mr. Raymond urg- 
ed, 1. That it was not neceſſary to ſhew what unlawful act they aſl. 
ſembled to do, ſo that they did aſſemble to do an unlawful act; 
for if they aſſembled to do one, and did another, it would be a 
riot, 2. It appeared they did do an unlawful ad, for they cut 
down an oak, and the falſe Latin could not vitiate. Sed non alloca- 
tur; for per curiam, it is too general, and the act ought to be ſhewn, 
that the court might judge, whether the act was unlawfol or not. 
Beſides, they ſaid they would not encourage ſuch ill-drawn indict- 
ments, &c, and thereſore it was quaſhed. 


Pond ver/, Underwood. 

| Jndebitatus a, | 
Aug gat I N an ne e brought by the plaintiff Ar manuell Pond 
3 as executor of Charles Pond deceaſed, for money received by the 
ney by autho- defendant, owing to the teſtator for wages (he being a ſeaman) 
rity of an ad- after the teſtator's death. On not guilty pleaded, it appeared on 


eee evidence at the trial, that before the will was found, àdminiſtra- 


was a will tion, Cc. was granted to Anne Pond a ſiſter of Charles Pond, and 
made and er. that ſhe made a warrant of attorney to the defendant to 9 


ecutor ap» 
ed. 


r 


Mich. Term 4 Annae reginae, 


— 


this money, being 21 J. by virtue of which warrant he did receive 
ir, and paid it to Azne before any notice given of this will. And, 
by the ditection of the lord chief juſtice Holt, before whom it was 
tried at Guildhall the fittings after Michaeſmas term 1705. the 
plaintiff was. nooſuited.: for by bim, though. all acts done by an 
24miniſtrator where there is a will are void, and ſuch an action in 
this caſe would lie againſt Anne Pond; yet it is hard to make the 
defendant liable, having paid the money» over, before he knew of 
the will, to the adminiſtrator. i 


Burdett ver/. Newell. 


Rule was made to ſhew cauſe why a prohibition ſhould not 88 
be granted to ſtay a ſuit againſt the plaintiff, in the court of ſor e pen 

the archdeacon of Litchfield, for not going to his pariſh church, bean Ee, 
nor any other church, on Sundays or holidays, nor receiving the chat the matter 
ſacrament thrice a year; upon ſuggeſtion of the ſtatute of Eliæ. and ſuggeſted io 
the toleration act, and then qualifying himſelf within that a, al ewes 
and alleging that he pleaded it below, and they refuſed to receive inthe Spiritual 
his plea. | And Mr. Raymond ſhewed for cauſe, that this fat was Cx 
falſe, and that the plaintiff was not a diſſenter, nor had qualiled 
himſelf ut ſupra, and therefore hoped the court would not allow 
the rule to ſtand, unleſs he had an affidavit of the fact; for by that 
means any perſon might come and ſuggeſt a falſe fa, and ouſt 
the ging Court of their juriſdiction. Quod curia conceſſit, and 
therefore the rule was diſcharged. Mr. Carter counſel for the plain- 


uff having no affidavit. 


Wiggins ver ngleton. 5g 


N an action brought for mariners wages for a voyage from C- Seamanihould, 
rolina to London, it appeared, that the plaintiff ſerved three or 7ecover . 
four months, and before the ſhip came to London, which was the Orig bo. 
delivering port, he was impreſſed into the Queen's ſervice ; and af- 
terwards the ſhip arrived at the delivering port, And ruled by 
Holt, on evidence at Guildhall, that the plaintiff ſhould recover pro 
tanto as he ſerved, the ſhip coming fs to the delivering port. 
Afterwards in another 2 the fittings after this term at G. 


ball, between Chandler and Meade, in ſuch an action it appeared, 8 
that the plaintiff was hired by the defendant at Carolina to Kere on Meade. * 
board the Jane loop, whereof the defendant was maſter, from 
Carolina to England, at 31. per month: that he ſerved two months, 
then the ſhip was took by a French privateer and ranſomed ; and Ship ranſom'd 
Juſt as ſhe came off of Phmouth, the plaintiff was impteſſed, c. aden the 

; 2 and 


mariner 


A 1 SS —D0 = 


N ee e ri 
K 4 * * K 


op 


an 


$4524 Nich. Term 4 Annae reginae. 


and then the (hip came fafe into the river of Thames, where tha ſhe 
diſpoſed of her cargo: and by Holt, the plaintiff ' can have no 


"yp 9 
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wages, the ſhip having been took by the enemy and ranſomed; 


Mr. Raymond inſiſted, that in that caſe he ſhoold recover pro rata, 
and that the uſage among merchants was ſo; which Holt faid, if 
he could prove, it would G07 hrs ir proof of = op {plain 
Lk een | 


* 
* * * - 
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12 Mod. 5 Az Bop mas brodpbe' in Middle -ſox on an obligation, the con- 
h 


dition was to pay a ſum of money at ſuch a place in Landon. 
e defendant, after oyer of the bond and condition, pleaded pay... 


Sd. 33. ment at the day, Sc. And on iſſue joined, it was tried in Middle. - 


Ve 2. ſex before the lord chief juſtice Holf, and verdi& for the plain- 
tiff. And the laſt day of the term Mr, Harris moved in arreſt of 
jacdgment, that this ought to have been tried in London. But held, 

that according to the caſe of Croft and Boite in 1 Saund. 246, and 

l Jew verſ. Brigs, 3 Lev. 394. and Dame Cabverley verſi Leving, it 


Hob being abſent. Antea, 330. 


„„ Tyſon ver. Paſce. 88 5080 
8. C SH. K N action of debt was brought by the ſheriff of Cambridgeſbire, 
er upon the 29 Eliz. cap. 4. for his fees for excuting an eg, 
1 and upon. ml debet pleaded, e. was a verdict for the plaintiff, 
cutingan And Mr. Page and Mr. ſetjeant Cheſtyre took - ſeveral exceptions 
u. in arreſt of judgment. Fak. 4 that no fces were due for executing 
The action an-elegtt within the 3 and conſequently that the action lay 
not; far the land extended may be of little value, and therefore it 
2 is vnreaſopable that the ſheriff ſhould have poundage of the whole 
debt, And where the land lies in ſeveral counties, a man may pay 

more in fees, than his debt. And the caſe of Bridge and Cage, 

2 Cro, 103, was cited: an afſumpſit, in confideration that the plain» 

tiff-would execute a writ of eig for a friend of the defendant's, to 

pay, Er, and held, that no aQtion would lie, though the money 

promiſed to be paid was no more than his ſhilling pence came to. 

« Mod. 240. In anſwer, to this exception ſerjeant Parker cited the caſe of Spring 
ver. Eedes, which was intr. Hil. 28 & 29 Car. 2. C. B. Rot. 1410. 

where in the very ſame action judgment was given for the plaintiff, 

and that judgment affirmed in the King's Bench, the record of which 


was aided after verdict; by the judges Powell, Roy and Gale 


afficmance is Hil. 29 & 30 Car. 2. B. R. Rot. 386. As to the ob- 


N whete the” land ſhould happen to lie in ſeveral — 
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there was nothing of that in the preſent caſe, - The reaſon of the 
caſe in 2 Croke he ſaid was, becauſe in that time the judges held no 
aQion would lie upon the ſtatute ; but that has been held otherwiſe 
face, 1 Cv. 286, 287. Jones 307. where actions are maintained by 
ſheriffs for fees for executing capias ad ſatisfactendum. ' 


Holt chief juſtice ſaid, that there was no "reaſon why'the ſheriff 
ſhould not have fees, as well for executing an elege/, as an extent 
upon a ftatute. Upon the writ of elzgit, the ſheriff returns, that he 
has taken an inquiſition, and extended the defendant's land, and 
delivered it to the plaintiff, And there is a &berate in the body of 
the writ of elegit, otherwiſe in caſe of an extent a ſtatute 


upon 
dere muſt be a kberate. And in the caſe of the alegre, * — | 
xa 


return of delivery, the plaintiff may enter; and he | 
more in caſe of a ſtatute after a Mberate executed, for 
| | liberari feat is 


but ſhould be carried to extents upon elegrts, 

were both equally liable to the ſame exceptions, As to the objec- 
tion how it thould be, when ſeveral elegits were to go into ſeveral 

counties, they ſaid, they would give their reſolution in that, when 

it came in queſtion; and therefore he was of opinion, that the 

ſheriff ſhould have his fees for executing an egit. The other two 


The ſcrond exception, aud which was the only one that fuck I 


with the court, was, that the 
that the 


hike. 
plaintiff had laid in ils ban as abp, wan 
; 
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and then the ſhip came ſafe into the river of Thames, where the 
diſpoſed of her cargo: and by Ho/, the plaintiff can have no 

wages, the ſhip having been took by the enemy and ranſomed. 
Mr. Raymond inſiſted, that in that cafe he ſnould recover pro rata, 
and that the uſage among merchants was ſo ; which Holt faid, if 
he could prove, it would do ; but wanting proof of it, the plaintiff 
was nonſuited, | | 


Maitland wer. | Taylor. 


N aQtion was brought in Middleſex on an obligation, the con- 

dition was to pay a ſum of money at ſuch a place in Lengon, 
The defendant, after oyer of the bond and condition, pleaded pay. 
ment at the day, &c. And on iſſue joined, it was tried in Middle. 
ſex before the lord chief juſtice Holt, and verdi@ for the plain. 

tiff. And the laſt day of the term Mr. Harris moved in arreſt of 
judgment, that this ought to have been tried in London, But held, 

that according to the caſe of Croft and Borte in 1 Saund. 246, and 

. Jeu ver ſ. Brigs, 3 Lev. 394. and Dame Calverley ver ſ. Leving, it 
wuas aided after verdict; by the judges Powell, Powys, and Gauld, 
Holt being abſent. Antea, 330. | | 


Tyſon ver/. Paſke. 


S. C. Salk.  A\ N action of debt was brought by the ſheriff of Cambridgeſhire, 
Eee 924” upon the 29 Elig. cap. 4. for his fees for excuting an egit; 
Action lies for and upon il debet pleaded, there was a verdict for the plaintiff, 
cuting an And Mr, Page and Mr. ſerjeant Cbeſtyre took ſeveral exceptions 
elegit. in arreſt of judgment. Firſt, that no fees were due for executing 
The action an elegit Within the ſtatute, and conſequently that the action lay 
— not; for the land extended may be of little value, and therefore it 
Hire, ond tried is unreaſonable that the ſheriff ſhould have poundage of the whole 
at Cambridge. debt. And where the land lies in ſeveral counties, a man may pay 
more in fees than his debt, And the caſe of Bridge and Cage, 

2 Cro. 103. was cited: an gſſumpſit, in conſideration that the plain- 

tiff would execute a writ of elegiz for a friend of the defendant's, to 

pay, Sc. and held, that no action would lie, though the money 
pPromiſed to be paid was no more than his ſhilling pence came to. 

z Mod. 240. In anſwer to this exception ſerjeant Parher cited the caſe of Spring 
werſ. Eedes, which was intr. Hil. 28 & 29 Car. 2. C. B. Rot. 1410. 
where in the very ſame action judgment was given for the plaintif, 
and that judgment affirmed in the King's Bench, the record of which 
affirmance is Hil. 29 & 30 Car. 2. B. R. Rot. 386, As tothe ob- 
jection, where the land ſhould happen to lie in ſeveral 8 
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there was nothing of that in the preſent caſe, The reafon of the | 
caſe in 2 Croke he ſaid was, becauſe in that time the judges held no 
action would lie upon the ſtatute ; but that has been held otherwiſe 


fince, 1 Co. 286, 287. Jones 307. where actions are maintained by 
ſheriffs for fees for executing capias ad. ſatigfaciendum. 
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Ful chief juſtice ſaid, that there was no reaſon why the ſheriff 
ſhould not have fees, as well for executing an elegit, as an extent 
upon a ſtatute. Upon the writ of elkgit, the ſheriff returns, that he 
has taken an inquiſition, and extended the defendant's land, and 
delivered it to the plaintiff, And there is a liberate in the body of 
the writ of elegit, otherwiſe in caſe of an extent upon a ſtatute 
there muſt be a lberate. And in the caſe of the elegit, upon the _ 
return of delivery, the plaintiff may enter; and he can do no 
more in caſe of a ſtatute after a Hberate executed, for he muſt not 
enter by force. The return of liberari feat is a full execution of 
the writ of elegit, and by that the plaintiff becomes tenant 
elegit, and may maintain an ejectment; and he may enter and 
fign his intereſt upon the land, and the afbgnment will be good. 
For the defendant's continuing in poſſeſſion after the return of the 
writ, turns the plaintiff's eſtate to a right, and therefore he muſt. 
enter before he can aſſign it over. 


Powell juſtice ſaid, that the like caſe with this was adjudged 
the Common Pleas, while he fat there; that all the objections, 
that are here made to the action, were made there, and over-ruled : 
that the court there reſolved, that the ſtatute of Ez, mentioning 
extents, that ſhould not be confined to extents upon ſtatutes only, 
but ſhould be carried to extents upon elegits, eſpecially when they 
were both equally liable to the ſame exceptions. As to the objec- 
tion how it ſhould be, when ſeveral elegits were to go into ſeveral 
counties, they ſaid, they would give their reſolution in that, when 
it came in queſtion; and therefore he was of opinion, that the 


ſheriff ſhould have his fees for executing an egit. The other two 


The ſecond 


? an elegit, want 
; of naming the 


an action 
tion for fees, 


— — 
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tbat where the univerſity is, and for ought appears it might be one 
of them, where this inquiſition was taken, and conſequently out 
of the county, and ſo the execution void, and conſequently the 
plaintiff has no cauſe of action. | ht 97-2030 1 S560 


After conſideration as to the firſt part of the objection, it was 
reſolved by Holt chief - juſtice (to which the others agreed) that this 
was helped after verdict by the ſtatute 17 Car. 2. cap. 8. as no 
venue, the cauſe having been tried by a jury of the proper county, 
And he compared it to the caſe in 1 Lev. 207. upon an iſſue joined 
in an action of covenant, whether J. S. had any title to Shrob-12alk 
in the foreſt of Mbittlemaod in the county of Northampton: the 
action was laid in London, and the venire facias was from Shrob- 
walk, And though: it was agreed, that a walk in a foreſt was but 
a liberty, and no place from which a venue could ariſe, yet this 

Note, this ſta- want of a venue was aided by the 17 Car. 2. the iſſue having been 
tote ha been tried by a jury of the county, where the matter in iſſue aroſe, 
dolle iert As to the ſecond, it was anſwered by the counſel for the plaintiff, 
viz county and reſolved by the court, that that was helped by the verdict, for 
doe er the iſſue being upon nil debet, if the elegit had been executed out 
bur that is not Of Cambridgeſhire it had been a void execution, and conſequently 
this caſe, be- apainſt the plaintiff, and the jury muſt have found for the defen- 
e Hob) dant, quod nil debet. And therefore a verdict being now found for 
in the proper the plaintiff, it muſt be intended that Cambridge is in the county of 
county, and Cambridge; for it-muſt be intended that a record was given in evi- 
Go rent” dence of an inquiſition taken within the county of Cambridge. 

within both P94 idee SGT alt 

the letter and 


Judgment was given for the plaintiff. 


meaning of 
the ſtatute, 85 
Billings ver/, Eeds, 
Intr. Mich. 1 Ann. B. R. Rot. 170. 
8. C. Salk. PON a ſpecial verdict in an action of treſpaſs for taking ibe 
3 Will. & plaintiff's horſes, the caſe was, a gentleman here in town 
Marc. 22. had a Chariot and harneſs of his own, and contracted with the 


plaintiff to furniſh him with a pair of horſes and a coachman whet- 
ever he ſhould have occaſion, and paid him for it z00/, per annum. 
But the plaintiff had no licence from the commiſſioners of hackney 
coaches to keep hackney coaches. And whether any perſon could 
let coach horſes here in town to a gentleman, to drive him about 
town, except he had a licence to keep a hackney coach, was the 
queſtion upon the 5 & 6 Will. & Mar. cap. 22. And the caſe wi 
; argued by Darnall King's ſerjeant, and Mr. Attorney General for 
the defendant, but manifeſtly againſt the ſtream; the court ** 
3 | 


. 
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the beginning conceived it a clear caſe for the plaintiff. And upon 
the ſecond argument the court gave judgment for the plaintiff, be- 
cauſe though in the beginning of the licencing clauſe, ſe#. 3. and 
alſo in the prohibitory clauſe, ſect. 5. hackney coach or coach 
horfes are mentioned in the disjunctive, yet that muſt be under- 
ſtood coach horſes. to be uſed, with a hackney coach. For all the 
other proviſions in the act are reſtrained to hackney coaches, as the 
number to be licenced, the fine to be paid, and the annual rent; 
and if the act had intended that keeping hackney horſes, diſtinct 
from hackney coaches, ſhould have been licenced, it would have 
made ſome provifion about it, and have reſerved ſome revenue out 
of it. And Holt and Powell ſaid, that the forfeiture of 51. being. 
for keeping a hackney coach or horſes without licence, could be 
extended to no keeping af coach horſes, but ſuch as the commiſ- 
ſioners had power to licence, and might have been licenced by the 
commiſſioners; but for the reaſons beforementioned hackney coach 
horſes diſtin from a hackney coach cannot be licenced to be kept 
by the commiſſioners, and therefore the keeping them without li- 
cence is not within the reſtraining clauſe, And they ſaid this would Note, upon 

be a very hard conſtruction, for at this rate, if a gentleman's horſe tbe »rgument. 
fell lame he could not hire another, but - muſt either buy another 8 | 
or lie ſtill: that this trade of letting out horſes had been uſed a andthe chief 
long time, and was lawful for any man to do by the common law, Day's rar. 
and therefore the ſubje& ought not to be reſtrained from it with- — om 
out expreſs words: that this particular manner of keeping a coach ſes, and B. had 
and hiring the horſes, was a method known and in uſe before this ng | 
act was made. ' | 'who drove 


| them about 
with the coach as hackvey, that this would be keeping a hackney coach without licence in boch of them, 


Judgment was given for the plaintiff, 


3 Vol. 80. 


Wallis ver/. Lewis, See 2 Saund, 


207. 
It an executor 


| he an action upon the caſe the plaintiff declared as executrix, ARG 2 


and the declaration ſet forth, that the defendant was indebted to here ne nerd 
her ut executrict for monies of the teſtator received after his death not name him- 


by the detendant to the plaintiff's uſe ut executricis; and being ſo w_ ne, ak 
e need not 


indebted promiſed to pay, &c. The plaintiff had judgment by ni plead with a 
dicit, and a writ of inquiry of damages returned. And Mr, Dee fire incaria 
moved in arreſt of jadgment, that the plaintiff had not in the de- ned wow 


clatation made any profert of the letters teſtamentary. No lee 4, 
5 Aan. c. 16, 
Halt chief juſtice. This declaration being grounded on a pro- * % 
miſe to the executrix herſelf, the naming her executrix was but 
ſurpluſige. For if an executor gives an authority to another to re- 


ceive 


„ 
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and then it is money received to the uſe of the executor. S0 if an 


un. 


VS: K „ — . 


otive mohey of the teftator's, payment to that perſon is payment to 
the euecutor. 80 where J. S. receives money of the teftator's of 
his own head, the executor may if he pleaſes allow the recei ; 


executor be poſſeſſed of goods of bis teſtator's, and they are taken 


Gut of his poſſeſſion, and the executor” brings rover or treſpaſs, he 


may in the declaration name himſelf executor if he will, but he 


nesd not produce the will in court, becauſe he is ſufficiently inti- 
— tuled to the action upon his poſſeſſion. Re ADSI 


"Abd" Powell aid, thit be might being the aQion in is -own 


name, though he never had actual poſſeſſion, 


4 — 


a N an indebitatus afſu 
adminiſtrator 


And afterwards at en da m the motion of Mr. . 


mpfit for money received by the defendant 
to the uſe of the plaintiff as adminiſtrator of J. S. on non aſſumpit 


apzidſtthefor- pleaded, upon evidence the caſe appeared to be, that J. S. died in- 


er admini- 


teſtate poſſeſſed of certain Ir; debentures; and the 


a title and intereſt in them, and therefore could not be ſaid to receive 
the money for the uſe of the plaintiff, which indeed he received to 
his own uſe ; but the plaintiff ought to have brought trover or de- 
tinue for the debentures : the point was ſaved to the defendant, and 

no the court was moved, and the ſame objection | ; 


Powell juſtice, It is clear the plaintiff might have maintained 
detinue or trover for the debentures ; but when the act that is done 


is in its nature tortious, it is hard to turn that into a contract, and 


2 Lev. 245. 


the profits. | 


againſt the reaſon of aſſump/its. But the plaintiff may diſpenſe with 
the wrong, and ſuppoſe the ſale made by his conſent, and bring an 
action for the money they were ſold for, as money received to bis 
uſe. It has been carried thus far already. Howard and Wood's 
caſe is as far: there the title of the office was tried in an action for 


4 
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u chief juſtice. Theſe actions have crept in by degrees. 'Þ 4 
remember, in the caſe of Mr. Alion, in a diſpate about the title to 

the office of clerk of the papers in this court, there were great coun- 

{el conſulted with; and Sir William Jones and Mr. Saunders were 

of opinion, an indebitatus afſumpfit would not lie, upon meeting 
and conferring together, and great conſideration, If two men If two men 
reckon together, and one overpays the other, the - proper remedy 1 
in that caſe is a ſpecial action for the money overpaid, or an the os on 
account; and yet in that caſe you conſtantly bring an inde- bine of 
bitatus afſumpſit for money had and received to the plaintiff's aſe, Cecil er 5 
Suppoſe a perſon pretends. to be guardian in ſocage, and enters in- b 
to the land of the infant, and takes the profits, though he is not mm _ 
rightful guardian, yet an action of account will lie againſt him. 50 — no 

So the defendant in this caſe pretending to receive the mon 

the debentures were ſold for in the right of the inteſtate, why 

ſhould he not be anſwerable for it to the inteſtate's adminiſtrator ? 

If an action of raver ſhould be brought by the plaintiff for theſe 22 reco- 
debentures after judgment in this indebitatus afſumpfit; he may 2 — 

plead this recovery in bar of the action of trouver, in the ſame Ft bar in us- 
manner, as ãt would have been a good plea in bar for the defſen- _ 

.dant to have pleaded to the action of trover, that he ſold the de- e 
bentures, and paid to the plaintiff in ſatisfaction. But ãt may be a 
doubt if this recovery can be pleaded befote execution. This re- 
covery may be given in evidence upon not guilty in the action f 


trover, becauſe by this action the plaintiff makes and affirms the 


act of the defendant in the ſale of the debentures to be lawful, and 
conſequently the ſale of them is no converſion. : 


| Afterwards, the laſt day of the term, upon motion to the court, 
they gave judgment for the plaintiff. And Holt ſaid, that he 
could not ſee how it differed from an indebitatus qfſumpfit for the 
profits of an office by a rightful officer againſt a wrongful, as mo- 


2 2 and received by the wrongful officer to the uſe of the 
rightful, | | 


Courtenay wer/; Strong. 


Angle the plaintiff declared, that the defendant, in confidera- -- og 
tion that the plaintiff at the requeſt of the defendant had é Mod, 265. 
agreed with him, that he quaſdam terras cum pentinentiis in L,'Confiderntion 
then in the poſſeſſion of the defendant, et onerabiles una cum ai name, 
terris cum ſolutione cujuſdam amualis redditus 40 J. tunc nuper con- — — 
a a 


paſſefion, out of which J. F. had an annuity, that the defendant ſhould enjoy without diſturbanoe 
fom the plaintiff by reaſon of that annuity, no conſideration. | | 


6 E | A ceſi 
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ceſfi tuidam Jobonni Courtenay, pro termino annorum tunc et adbyc 
venturorum, quiete occuparet durante vita cujuſdam M. L. abſyue 
moleſtatione ipſius Jacobi Courtenay (the plaintiff) ratione ejuſtlem 
Annualis redditus, promiſed to pay the plaintiff, &c, and alſo that 
the defendant in conſideration, that the plaintiff at the requeſt of 
the defendant had agreed with the defendant, that he quaſdam 
alias terras cum pertinentits in L. praedicto, then in the poſſeſſion of 
the defendant durante vitae cujuſdam M. L. quiete occuparet, pro- 


miſed to pay the plaintiff, c, Upon non aſſumpſit pleaded there 


was a verdict for the plaintiff. And Mr, Eyre in Michaelmas term 
laſt moved in arreſt of judgmnet, that here was no conſideration, 
for the rent charge appears to be John's and not James's. 


Me. Squib moved ſeveral times for judgment, and cited 1 Roll, 
22. 1, 22. afſimpſit in confideration that the plaintiff at the requeſt 
of the defendant would permit the defendant to have and hold a 
meſſuage and land then in the occupation of the defendant to his 
own uſe, the defendant aſſumed to the plaintiff to pay the plaintiff 
13 l. at Michaelmas after, for rent for the premiſes ; and held 2 
good conſideration, although it did not appear, that the plaintiff 
had any eſtate in the meſſuage at the time of the promiſe, and it 
did appear that the defendant was then in rea of it, And 
1 Roll. 29. u. 61, 3 Co. 703. aſſumpfit, that where A. was in- 
debted to B. and A. came to C. and intreated him to pay B. and pro- 
miſed to repay him again, and thereupon C. promiſed to pay the debt 
to B. and after did not pay it; A. may have an action againſt C. on 
the promiſe, becauſe of the mutual promiſe from A. to C. whereby 
C. may be indemnified : and an action will lie for C. againſt A. up- 
on it, even without averring payment to B. (And it ſeems to me, 
that B. alſo may have an ackion againſt C. being the perſon for 
whoſe benefit thepromiſe was made. So here, the plaintiff might 
maintain an action againſt the defendant, without any other confi- 
deration than the mutual promiſe from the plaintiff to the de- 
fendant. * | f: 


To the firſt caſe Mr. Eyre anſwered, that the contrary had been 
adjudged, 3 Cro. 859. And if it had not been fo, yet this caſe 
differed from that, becauſe here the title to the rent charge, of the 
plaintiffs own ſhewing, was in another, viz, John. Courtenay, and 
muſt be intended to continue ſo, unleſs it had been ſhewn to hi 
been granted out of him: in that caſe the thing only ſtood in- 
different, 4} 3 

| * 

Holt chief juſtice. You ſhould have ſaid, that the rent charge 
was aſſigned by John to James, the plaintiff, You would have us 
antend it, *but we cannot. | 
ES, 2 | | | Pavel 


8 


ell 
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Prwell juſtice agreed, that when jt is ſaid in the declaration, that 
the rent was granted to Jobn dur it muſt be taken to be his 
rent. After this caſe had depended a long time, now this term 


judgment was given for a, 85 


Holt chief juſtice. The quiet enjoyment is no conſideration, for 
the plaintiff had no right to charge or moleſt the defendant z that 
right appears of their own ſhewing to be in Jam Courtenay, a ſtranger. * 
And a promiſe not to do a thing, which the perſon that makes the 
promiſe cannot do, is nothing, no conſideration ; but the, promiſe 
granted on that, is merely nudum pactum. 


Mr. Squib urged, that it was helped by the verdict, for now id 5 
muſt be intended to have been proved in evidenee, that the plaintiff 
had a title to the rent- charge. e 


Holt, The verdi& cannot help it. You muſt allege a ſuffictent 
promiſe in your declaration. | a | 


Powell juſtice, If the plaintiff proved the promiſe in the declara- 
tion, he muſt have had a verdict. | 


Powell and the others agreed. Part of this caſ is of the report of 
Mr. Pengelly. 1 


Knight ve, Barker, 


T Rover was brought for 400 peciis, Anglice ends, of deal-boards ; oy > 
not guilty being pleaded, verdict was for the lang z and Sir = Mod. 
James Mountague moved in arreſt of judgment, that it was uncer- Treverforqoo, 
tain, what an end of board meant; it ſhould ſhew, how many foot d f deal: 
ot inches they were. And after ſeveral motions, judgment was 
given for the plaintiff, becauſe ends of boards ſeem to be a term of 
art, and are ſufficiently known among workmen. Stile 75, 1 Kh. 

34. Walcott ver ſ. Tappin. | 
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8 A H E defendant was convicted before the lord-mayor of 
pl Hwy 2. London, upon the 16 & 17 Car. 2. c. 2. for ſelling 
where, ought coals contrary to that act, viz, leſs than 36 buſhels to 
tobe ſhewn. 


See theſe ſia⸗ the chaldron, Sc. And the conviction being removed 


ane e Car, into the King's Bench by certiorari, it was quaſhed, becauſe. 
2. cap.8. there was no place mentioned, where the coals were ſold : which 


6, 7 Wc 15. gught 0 have been, in} regard that the power of the lord- mayot 
5 2 2. is only in caſe of coals expoſed to ſale in the city of London and 


c.179. liberties thereof, If the coals were expoſed to ſale in any other 


28 0.2 e. 36. county, then the power of conviding is in the juſtices of peace 


11 Geo. 2. of that reſpective county. And therefore the ord- mayor, to have 
C. 18. intituled himſelf to a juriſdiction, ought to have ſhewn in the con- 
ant , el viction, that the-coals were fold within the city of London or the li- 
19 Geo. 2. befties thereof; and for want of that, the conviction is naught, _ 
Cc. 3 %%%%ͤĩ?7%⁵ẽ PEE. # DEOKE pr (IO IES Bat een ne 


6; 56. 5 Rhodam very. Watſon. 
"nr ae oi A Writ of error of a judgment in the court of Berwick : the 
> ogg . writ of error was, in redditione judicii loquelae quae fuit, &.. 


b. 13.1.1, de quodam debito quinquaginta librarum, quod idem M. a praefato R. 
2 exigit, Sc. and the recoid returned was, a laguela pro 541. debt. 
anendable, And for this variance the writ of error was quaſhed by the whole 


court, ; | 


The judgment was for 50/. and therefore ſetjeant Broderick 
would have had the words in the writ of error de quoddam debito 50l. 
refer to judicii, and not to loquelae, and ſo being judicii de quodam 
debito ol. loquelae quae fuit, &c, But Holt ſaid, that could not 
be, becauſe of the following words, quad idem W. a pragſato R. 

| exigit, 
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exigit which ties up the words, de guadam debito 50 l. to the word 


loquela ; for that only is a demand, and not the judgment, the de- 
mand by the judgment being transferred in rem judicatam. 
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Regina verſ. Deman. 


HE defendant was indicted of perjury, and the indictment Ferm ga: 
ſet forth a trial had before the lord chief baron, afſocrato bye cod cl 
J. S. by niſi prius in Middleſex ; and that the defendant, being ron, and adlo. 

{worn before the lord chief baron upon the holy Evangeliſts, de- _ 4H 
poſed ſo and ſo, which was falſe, et fic the defendant commiſit vo- Abr. 8 
luntarium perjurium coram the lord chief baron, afſociato ſibi J. S. cp. 69. 
Judgment was given againſt the defendant by zibrl dicit. And now * _ 
the defendant appearing in court, ſerjeant Broderick moved the pl e 
court in his behalf in arreſt of judgment; and it being doubted, mn 
whether he were not too late, Halt chief juſtice ſaid, that after ment 7 22 
judgment by nibil dicit judgment has been arreſted, but never after «(cir in india. 
judgment upon demurrer, Then ſerjeant Broderick took exception, nan — 
that this oath could not be at the trial ſet forth in the indictment, arreted, bur 
for the trial was before the lord chief baron and the aſſociate, but never after 
the oath before the chief baron without the aſſociate; and the aſ- * 
gument of the perjury differs from the oath, for that is caram the 
chief baron and aſſociate, where the oath was before the chief baron 


only, and that is a material part of the indictment. And for this 
variance he prayed, that judgment might be ſtayed. 


= 


Holt chief juſtice, The trial is not ſaid to have been before the 
chief baron, aſſociato ſibi, &c. And the aſſociate need not be 
mentioned in every part of the indictment, where the chief baron 
is mentioned: but this is according to the conſtant form; in the 0% 
prius proceſs, the diſtringas, and the jurata, and in the continu- 
ances, the aſſociate is never mentioned, but onl 


y in the entry of the 
foſlea, And by the 18 Eliz c. 12, which etects the ni prius in 
2 there is no direction, that the judge ſhould have any 

ate. | | 


Powell juſtice. It ſhall be intended, that the aſſociate did con- 


tinue with the chief baron all the trial, having been mentioned to | 
have been there at the beginning. 


2 Eyre for the proſecutor ſaid, that the oath was ſaid to 


be 
unc et ibidem in eadem curia. | 
1 was given, that the deſendant ſhould be ſet in the 
ory, 


6F 


Vaughan 


K 1 
e 
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What ſhall be 

a ſufficient 

averment, in a 

ſpecial ation 

on the caſe on 
e. 


* 


Vaughan ver/. Lucking. 


: 


4 


N action upon the caſe : the plaintiff declared, that the de. 

fendant was paymaſter of ————, and in conſideration, 
of, &c. promiſed the plaintiff, that he ſhould be his clerk, ſo long 
as the defendant ſhould be paymaſter; and avers, that he the plaiu- 
tiff continued to ſerve him in ſervitio praedicto till ſuch a time ; 
and then the defendant the plaintiff extra ſervitium ſuum penitus 


dimifit et expulfit, After verdict for the plaintiff, it was moved in 


arreſt of judgment, that the plaintiff had not averred, that the 


defendant continued paymaſter at the time he turned the plaintiff 
out of his ſervice, and conſequently the plaintiff had not ſet out 
a good cauſe of action; for the defendant was to continue the 
plaintiff his clerk, only ſo long as the defendant continued pay. 
maſter, CE | 


But it was anſwered and reſolved by the court, that it was averred 
in the declaration, that the defendant was once paymaſter; and 
he ſhould be intended to continue ſo, unleſs the contrary did appear, 
Alſo that it was ſaid, that defendant the plaintiff extra ſervi- 
tium ſuum penitus dimifit et expulſit ; which could not be, if the 


. defendant were not paymaſter. But to that anſwer, it was objecded 


for the defendant, that it was extra ſervitium ſuum generally, and 
not extra ſervitium ſuum praedictum, and ſo might be ſome other 


ſervice. 


But Holt ſaid, there was no other ſervice mentioned, and it would 
be a foreign intendment to intend any other. And Powell ſaid, that 
in the words next preceding, there was ſervitio praedicto, vis. that 
the plaintiff ſerved the defendant in ſervitio praediflo; and then, 


when he comes and ſays, he turned him extra ſervitium ſuum, that 


muſt be intended the ſervice the plzintiff ſerved him in, And all 
the court agreed, that no other ſervice could be intended. Allo, if 
the defendant's office had not continued at the time of his turniog 
away the plaintiff, he could never have had a verdict. 


. 


Judgment was given for the plaintiff. 


Moverly 


+ 


= 4 P 


— . ne Gps Pg T7 
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Moverly verſ. Lee. 


Jap, in conſideration the plaintiff would provide meat, 8. 5 Salk. 
drink, &c. the defendant promiſed to pay him ſo much as the rar 106. 


plaintiff habere meruit, and avers in fact, that he habere meruit ſo 


much, &c. Upon non afjump/it pleaded, there was a verdid for the 
plaintiff, There were other counts in the declaration. - 


+ Mr. Mountague laſt term moved in arreſt of judgment, that the 

omiſe was void, to pay ſo much as the plaintiff habere meruit, 
which is the ptæterperfect tenſe, and denotes the time paſt, and 
conſequently could be nothing; for a man could not have deſerved 
any thing, for a thing to be done in futuro: and conſequently in- 
tire damages being given, judgment ought to be arreſted. 


Mr, Acberley ſaid, that it was but falſe Latin, and that was Stt 4 Geo. z. 


c. 26. for turn · 


aided after a verdict by 18 Eliz. c. 14. Secondly, that it wanted 
only a daſh to make it meruerit, and that would have been well; 
and the court would ſupply the daſh. Thirdly, that if the count, 
by reaſon of that word, was inſenſible and impoſſible, the court 


would reject it, and intend that no damages were given for it, and jeofails to 
give judgment on the reſt of the promiſes. To the firſt it was an- % fro- 


ſweted, and agreed by the court, that this was not falſe Latin, but 
falſe ſenſe, that there may be ſuch a gr 0 made, but it was 
void in its operation. And Powell ſaid, that nothing could be 
given in evidence on the declaration, but meat and drink found 
after the promiſe, for which it was impoſſible for the plaintiff to 
have deſerved any thing at the time of the promiſe, And Holt 
chief juſtice ſaid, that a verdict cannot help nonſenſe, that the 
words of the 18 Ez, were, that after a verdict the judgment 
* ſhould not be ſtayed or reverſed, by reaſon of any default in 
form, or lack of form, touching falſe Latin;“ but that the act 
did not ſay, that a judgment ſhould not be ſtayed or reverſed after 
a verdict for nonſenſe. Secondly, that the court could not ſupply 
the daſh, for that would be to make it quite another word, 
Thirdly, that there never was any caſe, where an inſenſible or im- 
poſſible count was rejected, and aided after verdict. And upon 
theſe exceptions, the caule reſted till the laſt day of this term, and 
then upon motion the court held, that they would take the words 
in the declaration to be the very words of the promiſe. And 
as if the words of the declaration had been in writing under 
the party's hands, they muſt have conſtrued the promiſe ac- 
cording to the intent of the parties, and not have put ſuch a 
con- 

; 
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conſtruction upon it, as to make the promiſe void: ſo here, 
upon this declaration, they would conſtrue it according to the 
intent of the parties, which muſt be to pay the plaintiff ſo 
much as he ſhould deſerve for the meat, drink, &c. found, and 
nat conſtrue it ſo as to make it a void contract. That indecd, 
according to the grammatical conſtruction of the words, the pro- 
miſe was nonſenſe and void; but yet the parties certainly meant 
ſomething by it, and that meaning they the court muſt endeavour 
to find, and underſtand the promiſe accordingly, rather than by 
purſuing the grammatical conſtruction of the words of the promiſe, 
make-1t void. | EH f 


Judgment for the plaintiff, The queſtion ſeems to me to be, if 


the plaintiff ought not to have purſued the intent and meaning of 


the promiſe in his declaration. 


N 
cle 0 * 
ing and 


1 Salk. 181, 


Error upon 
judgment in 
* of 
Cariiſie in a 
ſcire facias 

againſt bail. 


A FTE yerdi& in an action upon a penal ſtatute made 6th 
of the late King and Queen, it was moved in arreſt of judg- 
ment, that the ſtatute was laid to be made 12th of November 
6 Will. z. whereas at that time the Queen was alive, and the ſtile 
was Mill. & Mar, and in regard there was no ſuch ſtile of the 
be, e. that time, for that miſtake of the ſtile the judgment was 
arreſted, | 


Men. The Queen did not die till December 28. that year, 


Read verſ. Charnley. 


| Writ of error of a judgment in the court of Carliſle, u 

a ſcire facias againſt bail, the ſcire facias was, that the de- 
fendant ſecundum uſum et conſuetudinem ejuſdem curiae, ac civitatis 
praedifiae a tempore, Gc. uſitatam et approbatam manucepit pro 
eodem Thoma Kemp, quod ipſe diftus Thomgs Kemp flabit rectus in 
curia, in et ſuper querela praedifla, et defalt. ad nullum diem fibi 
inde dandum faciet, nec ſo retrabet, nec ſe abſentabit ab execution? 
judicii fi judicium inde verſus eum redditum fuerit, ſub paena in- 
currendi et ſubeundi exeeutionem bujuſmedi judicii, fi contingat ipſum 
8383 in aliquo praemiſſorum defaltam facere, et inde legitim 

ConvInci, a 


Mr. Ward took exception to the recogniſance, that it differed 
from the recogniſances taken in this court, and —— was 
illegal and void, this recognifance being poſitive, that the 
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dant ſhould render himſelf, but thoſe in this court, only if the 


defendant do not pay the money, that then he ſhould render his 
. body to priſon. | 


_— 


Holt chief juſtice. They are both the ſame: the words in 

this recognizance are, that the defendant ſhall not withdraw nor 

abſent himſelf from the execution of the judgment. Now if the 
defendant pays the money, that is an execution of the judgment, 

and conſequently the recognizance is performed. If a capias ad 2 2 
ſatigfaciendum be returned, non eft inventus, and the money be not Co. EI 142. 
paid, then the defendant hath withdrawn and abſented himſelf 7 Leon. 213. 


from the execution. And the bail may plead paymeat by the brag 
principal, | 


9 
Powell juſtice agreed. Judgment affirmed. 


Crowther ver. Oldfield. 


Vol. 43 
Writ of errror of a judgment in the Common Pleas, in an : c. Kt 
A action upon the caſe, wherein the plaintiff declared, guad 170, 364. 
cum he the 1ſt of May, &c. ſeifitus fuiſſet et adbuc ſeiſitus exultit, 5. C. s Med. 
de et in uno meſuagio et decem acris terrae cum pertinentits in N. 5 25. 
parcella manerii de W. ac tenis per copiam rotuli curiae manerii 
illius, ut tenens cuſtumarius eorundum in feodo fimplici, ſecundum 
conſuetudinem ejuſdem manerii: cumque etiam idem the plaintiff ha- 
beat et habere debeat, ipſeque et omnes tenentes cuſtumarii dictorum 
tene mentorum ſuorum cum pertinentiis per conſuetudinem infra ma- 
nerium praedictum a tempore, &c. uſitatam et approbatam habuere, 
et babere conſueverunt, communiam paſiurae in quodam loco, paſture 
five mora vocata Warmlees, parcella etiam ejuſdem manerit, et con- 
tinente 40 acras in Northwroine, pro omnibus averiits ſuis commu- 
nicalibus ſuper tenementa cuſiumaria ſua praedifta levantibus et cu- 
bantibus, quolibet anno, omni temporę anni, ad libitum ſuum, tan- 
quam ad eadem tenementa cum pertinentits ſþeflantem et pertinen- 
tem : praedictus tamen the defendant intending to deprive the plain- 
tiff, &c. incloſed the common, per quod in tam amphꝰ, &c. = 
not guilty pleaded there was a verdict for the [porn and a 
penny damages; but u a motion, in arreſt of judgment, 
judgment was given for the defendant in the Common Pleas. 


Mr. Eyre and Mr. Ward for the defendant in error, to main- 
tain the judgment below, took theſe ex eptions to the declaration. 
Firſt, that the plaintiff in his declaration had not intituled himſelf 
ſufficiently to this common. For it did not appear what ſort of 
eltate it was he had, to which wo Y cies common. It could * 

IP 


* 


n 


hi _ 
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voluntatem domint, which is eſſential to a copyhold eſtate; for free- 
holds may be ; ca dal and held by copy of court-roll, but then 


de copyhold lands, and that againſt one, that occupies copyhold 


voluntatem domini, it muſt be intended a freehold. 2 Ventr. 143. 
Where in replevin for taking his cattle in a place called Under ay, 


J. S. was ſeiſed in fee of a cloſe called Underway, parcel of the 


— 


be taken to be a copyhold eſtate, becauſe it was not ſaid to be ad 


they are not ad voluntatem domini, which makes the difference be- 
tween them and copyholds. And ſor this were cited 1 Cro. 229. 
where it was laid in a declaration, that ſuch lands were granted to 
J. S. and his heirs by copy of court-roll, tenendum ſecundum con- 
ſuetudinem manerii of O. and that they deſcended to J. N. heir of 
F. S. and charged the defendant with the receipt of the profits as 
guardian to 7. N. And it being objected, that theſe appeared to 


lands, no account lies, it was reſolved, that it not being ſaid ad 


the deſendant made conuſance for rent arrear, and ſhewed, that 


mannor of L. of which the place where was and is parcel, accord- 
ing to the cuſtom of the ſaid manor, and made a leaſe to the 
plaintiff rendring rent : and J. S. afterwards, ſecundum conſuetu- 
dinem manerii praedicti tiel jour at a court of the manor then 
held, ſurrendered into the hands of the lord of the manor ſecun- 
dum conſuetudinem manerii praedicti the reverſion and rent to the 
uſe of F. N. and his heirs: and the lord of the manor of the ſame 
court granted the reverſion and rent to F. N. to hold to him and 
his heirs, according to the cuſtom of the manor, Cc. And upon 
demurrer the conuſance was held to be inſufficient ; for that the 
lands being to be taken to be freehold, they ought to have a ſpe- 
cial cuſtom to paſs them by ſurrender in court, and it was not 
enough to ſay, that he ſurrendered them ſecundum ws temp 
manerii but the cuſtom ſhould have been fully ſet forth, vis. 
od infra manerium praedictum et tempore, &c. talis habebatur 
conſuetudo, &c. and that they muſt be taken to be freehold, 3 
it is ſhewn that J. S. was ſeiſed according to the cuſtom of the 
manor, becauſe it is not ſaid at the will of the lord“. 2 Lutw. 
1165, 1166, 1171, 1174. Where in replevin the defendant avowed 
as grantee of the manor of V. for rent arrear, and ſhewed that the 
place where time whereof, &c. was parcella manerii de M. et 
per totum tempus ſupradiffum tenementa cuſtomaria dicti manerit 
et dimiſſa et dimiſſibilia per copiam rotulorum curiae manerii prae- 
dicli by the lord of the manor, or his ſteward cuicungue perſonae, 
Ec. ea capere volenti, c. ad terminum vitae, &c. ſecundum con- 
ſuetudinem manerii praedicti: and that the lord of the manor at 
his court of the manor tie! jour per copiam rotulorum curiae ejuſ< 
dem manerii granted the place where, to one J. S. pro 99 anni 
ſecundum conſuetudinem manerii praedicti rendring rent, &c. and 


upon demurrer the avowry was held to be ill, becauſe it was yo 


* 


tht. th. ct. „ 2 
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id ad voluntatem domini, and ſo muſt be taken to be freehold. 

3 Bulftr. 230. Three in afſumpft the plaintiff declared, quad cum 
ſeiftus fuit in dominico ſuo ut 2 ſecundum con ſuet udinem manerit 
4 R. of a houſe, in conſideration the plaintiff would ſurrender 
the ſame to the uſe of the defendant, the defendant promiſed, &c. 
and the plaintiff averred, that he did ſurrender ; and the court re- 
ſolved that this could not be taken to be copyhold land, but yet 
gave judgment for the plaintiff. For freehold land might paſs 
by ſurrender by cuſtom, and it was not neceſſary to ſhew the 
cuſtom in the declaration. And in pleading a copyhold eſtate, 
you always ſay ad voluntatem domini. Co. intr. 9. An action by 
a commoner copyholder, for depaſturing the common: there he 
ſhews, that the tenement, to which he claimed his common, was 
time whereof, &c. parcella manerii de B. and by all that time 
dimiſſum et dimiſſibile per copiam rotulorum curiae manerii praedicti 
by the lord or his ſteward, to any perſon that would take it in 
feodo fimplici, &c. ad voluntatem domini ſecundum conſuetudinem 
nanerii praedicti. And when he comes to ſhew the grant to 
himſelf, he purſues that form. So is Raft. intr. 627, 2. It can- 
not be taken to be a freehold eſtate, becauſe it is ſaid to be parcel 
of the manor, and a freehold eſtate cannot be a parcel of a manor. 
2 Roll. br. 120. So that there can be no ſuch caſe as is ſet 
out in this declaration, and conſequently the plaintiff cannot re- 
cover, Secondly, ſuppoſing upon this declaration the court can 
take the eſtate to be either freehold or copyhold, yet the common 


is not ſufficiently claimed, For if you take it for a an he 


eſtate, the cuſtom ought to have been alleged expreſly an ſpe- 
cially, quod infra manerium talis babetur, necnen a tempore cujus, 
Ec. babebatur, conſuetudo quod, &c. and not as here, per conſue- 
tudinem infra manerium praedictum a tempore, &c, ufitatam et ap- 
probatam habuere et habere conſuevere, &c. as in the caſe before. 
And ſo it is laid in 4 Co. 31. 6b. Vaugb. 251, 253. where in treſ- 
pals, the defendant juſtified under a cuſtom for the copyhold te- 
nants of a manor to have ſalam et "hens: paſturam in the place 
where; and the cuſtom was laid with a - conſuetudinem in eodem 
manerio, &c. uſitatam et approbatam habuere et babere conſuevere, 
Ec. And my lord Vaughan ſays, it is double, including both the 
cuſtom of the manor, and the claim by reaſon. of the cuſtom, 
which ought to be ſeveral. And the court ſhould judge, whether 
the claim be according to the cuſtom alleged. 3 Co. 185. In 
debt upon an eſcape, the plaintiff declared, tha be recovered a 
judgment againſt J. S. in London, and ſued a capias ad ſatisfa- 
ciendum againſt him; upon which non ef inventus was returned: 
upon which one of J. $.'s ſureties being in priſon upon a plaint 
, was detained in execution ſecundem conſuetudinem civitatis 
praedidae : and upon demurrer the droleration was held to be ill, 
; I becauſe 


* 


- 
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part of the precedents are as this is, but they paſſed ub {lent 
and therefore now it comes to be diſputed, the reaſon of the thi 

-ought to prevail. If it be taken to be a freehold eſtate, then the 
declaration is much worſe ; for then the plaintiff ought to have 
preſcribed in a que eftate, and cannot make a title by cuſtom :. and 
for that was cited 1 Cre. 418. where the plaintiff declared, that 
he was poſſeffed of a cloſe in the pariſh of M. for years, and that 
within the faid pariſh there is, and time whereof, Cc. was a 


* cuſtom, that omnes occupatores of the plaintiff's cloſe, time where- 


Salk. 363, 


of, G c. habuerunt et habere conſueverunt a way, Ce. After a 
verdict for the plaintiff upon not guilty pleaded, the judgment 
was arreſted, becauſe he ought to have preſcribed in him that had 


the inheritance, and could not claim it by way of cuſtom, To 


the objection, that this was a poſſeſſory action, and therefore the 
plaintiff had no need to fet out any title, according to the caſes of 
Stroud verſ. Birt, &c. it was anſwered, that where the plaintiff 
in his declaration undertakes to ſet out a title, and ſets it out in- 
fufficiently, the declaration will be ill, though the ſetting out the 
title was more than needed. And the caſe of Dorne verſe Caſb- 
ford, Mich. 9 Will. 3 B. R. was cited, where the leſſee for years 
brought an action upon the caſe, for ſtopping his way, and pre- 
ſcribed in a que eftate: and after verdict for the plaintiff, judgment 
was arreſted, 3 though it had been enough to have ſaid ba- 
buit et habere debuit (which were part of the words of the pre- 
ſcription, and as was urged, ought only to ſtand, and the reſt be 
rejected) yet when the plaintiff has laid a preſcription, which is 
il}, it will vitiate his declaration: and the court cannot reject one 
part of an intire ſentence, and retain the reſt. And the ſame an- 
{wer was given to. the objection, that the verdict would make this 
declaration good, it being found by that, that the lands were parcel 
of the manor, and that there was ſuch a cuſtom for common, 
neither of which could be, unleſs it was a copyhold eftate. And 
the caſe of Dorne ver/. Caſtferd cited to that: and it was obſerved, 
that the cafe cited out of 1 Cro. 418. was after a verdict. = 
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the caſes alſo of 2 Cra. 315. debt upon a bond: condition, that the 

plaintiff ſhould enjoy ſuch lands without eviction: the breach was 
aſſigned, that the plaintiff had the lande recovered, from him by 
verdid in ejectment upon a leaſe made by one E. but did not ſhew 

what title E. had to make the leaſe, but only that he had good 

title : and upon a rejpinder that the recovery was by covin, and iſſue 8 
upon the covin, and a verdick for the plaintiff, yet the judgment 1 Mod. 294. 
was arreſted for the inſufficiency of the breach, becauſe. it was not the ſame caſe 
laid, that E. had a prior title before the plaintiff's title, for it might ung _ 
be, E.'s title was under the plaintiff, 2 Saund. 136, afſumpyit, in vant ver; a 
conſideration the father of the defendant, whoſe fon and heir he is, Jeme covert on. 
was bound to the 15 ne ſur con- 


ceſſit, and war- 


demurrer. | 0 plaintiff, and 


Broderick and Cheſpyre ſerjeants, for the plalntiff in error argued, 
that the declaration was good enough. And as to the firſt ex 
tion they ſaid, that this muſt be taken to be copyhold, for itio 
laid to be parcella manerii, which freehold! land cannot poflibly be, 
and alſo that it is fenta per copiam rotulorum' euriae manerii illius, 
and farther that the plaintiff is ſeiſed of it, ut tenens cuſlumarius cjuſ= 
dem in feodo ſimplici fecundum conſuetudinem' ejuſdem manerii. And 
in 4 Co, 24. 6. 31. 6. it is reſolved, that the two main pillars, u 
on which copyhold eſtates ſtand, are, that the land is parcel of the 
manor, and that it has time out of mind been demiſed and demiſa- 
ble by copy of court-roll, The words, that he is ſeiſed ut tentns 
cuſlumarius, neceſſarily imply, that it is copy hold; for this is the 
phraſe which is uſed where a lord of a manor preſcribes for com- 
mon for him and his copy hold tenants in the ſoil of another, wiz. 
pro ſe et tenentibus ſuis cuſſumariis, and no more. Co. intr. . a. 
and in Raft. intr. 131. 6. where a cuſtom is pleaded far copyhold 
tenants to ſurrender out of court: they are called only fenentes cu- 
Jumarii, In Co. intr. 123. where a cuſtom to grantby copy is ſet 
out in an action of debt for rent againſt the leſſee of a copyholder, 
and alſo a grant purſuant to it; in both, the words ad voluntatem 
yr are omitted, and no more in effect =» than Po So in 

0 intr. 373. where grants by copy were found in a ſpecial ver- 
diet, the Le words N ed, and only ſaid ſecundum cumſue- 
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tudinem manerii. And as to the caſes that have been cited, they 
do not come up to the caſe in queſtion. In the caſe in 1 Cro, 229, 
there were not the words Ztenens cuſtumarius, nor parcella manerii. 
In the caſe in 2 Ventr. there were indeed the words parcella mane- 
711, but there were not the words tenta per copiam rotulorum curiae 
manerii illius, nor ut tenens cuſtumarius : that the caſe in 3 Bulli. 
was rather for them, becauſe the court there went upon the want 
of tenta per copiam rotulorum, which is ſaid in this caſe, To the 
ſecond objection, that the cuſtom ought to have been ſet out ſpe- 
cially, and not with a per conſuetudinem ; it was anſwered, that 
the cuſtom was well enough laid in ſubſtance, and the informality 
of laying it would be cured by the verdict. If a man makes title 
as couſin and heir, and does not ſay coment, yet that is well upon 
a general demurrer, Where a man preſcribes for common without 
number, the want of devant and couchant is helped after a verdict, 
though it is the very meaſure of the common. Sch. 428. 1 Med. 7, 
75. 2 Sid. 87. In action upon the caſe for ſtopping his way 
to his houſe, the plaintiff preſcribed in a que e/iate to-a way to his 
houſe, but did not ſay, that his houſe was antiguum, but the want 
of antiquum meſuagium was helped by the verdict. Latch. 110, 
Palm. 420. And as to the objection, that the common was claim- 
cd as appurtenant to the cuſtomary tenements, whereas it was ap- 
purtenant to the cuſtomary eſtate; they anſwered, that the prece- 
dents were all ſo, though it muſt be confeſſed, that according to 
the caſe in 2 Cro. the common is in ſtrictneſs appurtenant to the 
cuſtomary eſtate, And for precedents were cited 9 Co. 113. the 
entry of that caſe, Co. intr. 9. Dyer 363. b. 1 Saund. 349. 2 Saund. 
321. Co. intr. 574. Winch. intr. 931, 1026, 1111. Herne 81. 
| Brownl. red. 428, 430, The court agreed, that if it did not ſuffi- 
ciently appear to them on this declaration, whether this were com- 
mon belopgnig to a copyhold or a freehold eſtate, it would be ill, 
becauſe they-could not give judgment for they knew not what. 
And the chief juſtice put the caſe of an action for ſlopping the 
plaintiff's lights: it would be a good declaration to ſay, that the 
- plaintiff was poſſeſſed of a houſe, in which were ancient lights, 
and that the defendant ſtopped them. But in treſpaſs for abating 
the nuſance the defendant in his juſtification muſt have preſcribed 
for the lights, and ſhewed the commencement of 'his term. And 
in the caſe of a declaration, if the defendant plead /berum tenemen- 
tum, the plaintiff muſt reply, and ſet out his title. They did alſo 
agree the difference between a declaration, and an avowry : that 2 
declaration. being againſt a wrong doer is good without ſetting forth 
a title; otherwiſe of a bar to an avowry, or a juſtification. * 
therefore if this plea had been in a juſtification in treſpaſs, or in 2 
bar to an avowry damage feaſant, it would have been unqueſtioo- 
ably ill. But the chief juſtice and Powe/! differed, ene 
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declaration the plaintiff had ſet out a title tie! quel. or no. The 


not any ways a ſetting out of a title. He ſays indeed, that he and 
all the cuſtomary tenants of his tenements ought and uſed to have 
common; but if he would have ſet out a title, he ſhould have ſaid 


mon: and then he ſhould have ſhewed a grant from the lord to 
himſelf, and that the tenements were demiſed and demiſable, &c. 
as muſt have been done in a bar to an avowry. Powell thought, 
that when in his declaration he mentioned the cuſtom, that ſhewed 
that he intended to have ſet out a title. And though in poſſeſſory 
actions the plaintiff may declare upon his poſſeſſion, without ſetting 
out his title; yet if he undertakes to ſet out a title, and ſets it out 
iaſufficiently, the declaration will be ill. Which rule the chief 
juſtice agreed. As to the objection of ad tenementa cuſtumaria per- 
tinentem, the chief juſtice ſaid, that if the common belonged to the 
copyhold eſtate, it did belong to the tenements, and that all the 
precedents were ſo. | | 
The chief juſtice ſaid, that the great difference between __ 
holds and cuſtomary freeholds which paſs by ſurrender is, that t 
copyholder is in by demiſe from the lord; but in caſe of thoſe 
cuſtomary freeholds the lard is only an inſtrument : and in pleading 
one's title to a copyhold eſtate, it is enough to ſhew a grant from 
the lord. But that will not be a good title in caſe of thoſe cuſtom- 
ary freeholds; but you muſt ſhew, that the ſurrenderor was ſeiſed 


renderee, | 


What is before reported was ſaid by the court upon the argument 
of the caſe. es | 


Aſter great deliberation the court this term reverſed — 22 
in the Common Pleas, and gave judgment for the plaintiff. 


Holt chief juſtice. The fault in this declaration is helped by the 
verdict, It is fully enough expreſſed to ſhew it to be copyhold eſtate, 
though it be not ſo formally done. It is ſaid to be parcel of the ma- 
nor, and that by the cuſtom of the manor the plaintiff is intitled to 


, 


laid indeed, that the tenements were held at the will of the lord 
according to the cuſtom of the manor, to have them appear fully to 
have been copyhold ; but unleſs they were copyhold, it is impofli- 
ble this finding can be true. I mentioned a caſe this term between 
Bickerflaffe and Perkins, which is reported 1 Sid. 218. where an 
action was brought by an executor upon a demiſe by his teſtator 

e- ren- 
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chief juſtice held, that it was only a deſcription of his eſtate, and 


quod conſuetudo talis, eſt, for all the copyhold tenants to have com- 


in fee, and made a ſurrender to the lord, who granted it to the ſur- 


common, and all this is found by the verdict. It ſhould have been 
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it was moved 1 arreſt of jud it, be 
ſhewed what eſtate the: teſtator, that matle the deitiife; Had; for 


the intendment prima facie is, that 4 man that makes a leaſe for 
years is tengnt in fee fimple, by his carving out & partieblur eſtate; 


and if ſo, then the reverſion and rent couſd nor comę to the plain 


tif: and therefore the plaintiff ought to Rave ſhowed; that his teſ- 


tdtor was, poffeſſed of a term for years, and made an undber. eue, 
ee c. and for want of that it wis agreed of 
all hands, the declaration would have been in apon demorrer: and 
yet this decharation was held to be well after verdict, becauſe the 
verdict had found the plaintiff's title; for now thut Had found, that 


the eſtate the leſſor of the teſtator Had, was à term for years; and 


not only ſo, but alſo that it was latger than the term deviſed to 
the defendant, ſo as a reverfign of the ferm was in the teſtator; for 
if that had not been ſo, the plaintiff edld never have had a vefdict. 
Now that was a greater defect than this in this cafe; the intend« 
ment being againſt the plaintiff, and the defect in the plaintiff's 


title. ; | 


: 


wy > 


in the title, and that the plaititiff had undertaken to Thew a title, 
He agreed alſo the former difference between declaration and avows 
ties; and that though in declarations it is Hbt neceſſary to ſhew A 
title, yet if you do Rs a title, and ſhew it infoufficiently, it will 
be ill upon demurrer, But he held, that it was cured by the 'ver- 
dict, for a defect of title in a declaration may be helped by verdict. 
And he put the common caſe, that an aſſignee of a reverſion brings 
debt for rent, and in his declaration does not tHew an attornment; 
on nil debet pleaded, and a verdict for the plaintiff, the defect is 
helped. And unleſs theſe tenements had been copyhold, this verdict 
could never have been found, becauſe unleſs they had been ſo, they 


could never have been parcel of the manor, 
See 1Lut 126, ; Powys juſtice ſaid, that he had ſpoke with judge Blrnecwe, and 


he report © he had informed him, that they did not confider in the Commen 
Common P leas of the verdict's finding the tenements to be parcel of the 


Sould juſtice ſaid, that in the caſe of Sr. Jubn againift Moody old 
Hale ſaid, that however it might have been upon demurrer, it was 
helped by the verdict; for all deſects of title are helped by a verdict. 
And be put the caſe of the want of attortimetit put by Powell, © 


Regina 


rendering rent, for. rent accrued after the death of the teſtator; and 
upon non detinet pleaded, there was æ verdiet for the plaintiff: and 
gehe becauſe the plaintiff had not 


ow je retaided his forrhbt optitoh, that this wis 6 defect | 
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Regier ver /. Pallivos, burgenſes et communitatem villae 
de Gippo. 


Mandamus to reſtore Mr. ſerjeant Whitaker to the place and s. C. 2 Salk. 


office of recorder of the town of Ipſwich ; they made a ſpecial 1 


P 
return, which as to the matters which were debated in court up- , 


on the return, was this: the writ was directed to them by the name 6 Kep. 6,. 


of balliui, burgenſes, et communitas villae de Gipto in comitatu Suf- 
folk : then the return was: recpanſſo ballivorum, burgent um, et cem. 
munitatis villae five burgi Gippwict in comitatu Suffoik ad breve 


10 Rep. 125, 


luic ſebedulae annexum. Nos ballivi, &c. villae fve burgi Gipp= Cro.Car.416, 
vici in comitatu Suffolk, Sc. And then returned, quad villa de 135. p. 11, 
Gippwico eſt tempore cujus, &c. ſuit antiqua villa et antiquus bur- Yelv. 116. 


gus, ac burgenſes et inbabitantes ejuſdem villae are, and by all the 
time aforeſaid were, a body corporate, tamen diverſis temporibus per 
varia nomina cognitum et uuncupatum: and then ſet out the charter 
of confirmation of King Charles II. in which, among other things, 
are theſe claufes ; that they ſhould have zrum virum diſcretum et in 
legibus Angliae peritum, who ſhould be their recorder, and that J. S. 
ſhould be their preſent recorder continuandus in eodem offict pro 
et durante vita 2 naturali, nifi interim pro malegeſtura in 2 
illo, froe aliqua alia rationabili cauſa, abinde amotus efſet fer bal- 
tives, burgenſes, et communitatem, &c. pro tempore exiſtentes, vel per 
majorem partem eorum, quorum Halli vos, &c. duos eſſe voluit ; ac- 
etiam ballivis, burgenſitus et cammunitati, &c. et majors parti ecrun- 
dem pro tempore exiſtentibus, quorum balli vos, &c, pro tempore ex- 
iſtes duos efſente voluit, talibus et cen milibus caſu et caftbus pienam 
proteſtatem et authoritatem idem nuper Rex dedit et conc-ſfit, &c. 
tam praefatum F. S. quam aliquem alium recoraatorem, &c. in 

ſterum eligendum pro tempore exiſtentem ab hujuſmedi io recor- 
datorts, Sc. totaliter expellere ct amovere : and that whenever the 
office of recorder ſhould happen to be vacant by death, &c. the 
bailiffs, burgeſſes and commonalty for the time being, or the major 
part of them, of whom the bailiffs ſhould be two, ſhould chuſe 
another pro vita ſua vel aliter, at the pleaſure of the bailiffs, bur- 
geſſes and commonalty, ita quad ſuch recorder ſhould be removeable 
and removed as aforeſaid pro malegeſtura ; or any other juſt cauſe : 
and that the recorder ſhould take an oath well and truly to execute 
all things belonging to the ſaid office ; and that the recorder for the 
time being, together with the bailiffs and four of the burgeſſes to 
be elected out of the portmen ſhould be juſtices of the peace of the 
laid borough : and that if any burgeſs or freeman ſhould be elected 
into the othice of one of the bailiffs, one of the portmen, Ec. and 
after notice of ſuch election ſhould refuſe to execute the ſaid of- 


61 fices, 


| 
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ſuch perſon ſo refuſing ; and that the bailiffs, burgeſſes and com- 
monalty ſhould have power to levy ſuch fines by diſtreſs and ſale 
of his goods. Then they return, that upon the death of F. S. ſer- 
jeant Whitaker was duly choſe by the bailiffs, burgeſſes, and com- 
monalty for the time being, the bailiffs for the time being being 
actually preſent, recorder, to hold the office ad libitum of the hai- 
liffs, burgeſſes and commonalty : and that he took the oath of re- 
corder, which they returned in haec verba, in the latter end of which 
is this clauſe, * you ſhall at all times to the beſt of your learning give 
« your advice and counſel to the bailiffs of the ſame town for the 
« time being, how they ſhall order and execute their proceſſes and 
« judgments according to the form of law, and to the moſt ho- 
*'nour and profit of the ſame town:“ and that afterward and in the 
ſame manner ſerjeant }Yhitaker was confirmed recorder for his na- 
tural life. And then they return, that ſerjeant Whztaker, the bai- 
liff, and one of the juſtices elected out of the portmen, on the 6th 
of January 1702. appunctuabant quod ipſi tenerent ſefſſonem patis 
for the borough in the Moteball there upon the 14th of January 
following, at two in the afternoon : and that a precept was iſſued 
out by the ſame perſons accordingly the ſame day to the ſerjeants 
at mace, to return a grand jury, and ſummon all officers, whoſe 
attendance was neceſſary, and of alan the ſeſſions: and that 
the ſeſſions was proclaimed accordingly by the crier : and that fer- 
jeant Whitaker had notice of all the premiſſes: and that the bailiffs 
and the other juſtice, and the jury, and all other perſons neceſſary 
to the holding a ſeſſions, except the ſerjeant, aſſembled at the day 
and place appointed, and there remained ſeveral hours, and were 
ready to have held a ſeſſions of the peace for the borough, if ſer- 
jeant Whitaker had been preſent ; but the ſetjeant did not come at 
the hour appointed, nor all the afternoon, to the place appointed, 
licet folemniter exactus, but voluntarily and without any reaſonable 
cauſe abſented himſelf, fo that by reaſon of his abſence the ſeſſions 
could not be held according to the appointment and notice, to the 
great detriment of the bailiffs, burgeſſes, and commonalty, and 
againſt the duty of the ſearjeant's office. Then they return another 
ſeſſions of the peace, appointed to be held on the firſt of Ari 

1703. and the . efault as before, mutatis mutandis. T 
they return farther that; the ſerjeant had ſeveral court-rolls, books, 
writings, and deeds, concerning lands belonging to the bailiffs, 
burgefſes, and commonalty, and likewiſe letters patent, whereby 
divers franchiſes were granted to them by Edw. 4. in his hands and 
poſſeſſion, which belonged to the bailiffs, burgeſſes, and common- 
alty: and that thereupon they made an order, that the ſerjeant 
ſhould deliver them to the clavigers of the corporation upon notice 
of the order; but the ſerjeant, though he had notice of the order, 
I refuſed 
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cefuſed to deliver them to them, to the great detriment of the bai- 
liffs, burgeſſes and commonality. And they return further, that 
one Edward Gaell being choſen one of the portmen, and refuſing 


235 


to accept of the office, and quality himſelf, pretending that he was 


a diflenter from the church, the bailiffs and common council being 
aſſembled to conſider, whether they could compel him to hold the 
office, and concerning the ſetting a fine upon him, and levying it, 
and diſtraining for it, for not taking the oftice upon him, the bai- 
lifs aſked the ſerjeant's advice about it, and he,. though he was 
then in the common council, refuſed to give the bailiffs Tis advice, 
againſt the tenor of his oath, and the duty of his office of recorder, 
And they alſo return another refuſal to other bailiffs upon the ſame 
matter. Then they return that upon the gth of June 1704. the bai- 
liffs, burgeſſes and commonalty being afſembled, the bailiffs aQual- 
ly preſent, they had notice of the ſeveral miſdemeanors before al- 
leged and committed by the ſerjeant in the execution of his office 
of recorder ; and upon conſideration thereof they ordered, that the 
ſerjeant ſhould have notice of the premiſes objected to him. Then 


they return the notice in haec verba, which took notice of the ſe- 


veral miſdemeanors before alleged, and required him to anſwer them 


ii he could; and as to the not holding the ſeſſions of the peace, 


was in theſe words: Why you did not by your attendance aſſiſt 
« Mr, Bailiffs, and other her Majeſty's juſtices of the peace, for 
« this town at the Moteball in Ip/wich, on the 14th K 
* 1702. and alſo on the 8th of April following, at which times 
and place there ſhould have been the general quarter-ſeſſions of 
cher and terminer and goal-delivery holden for this town, ac- 
* cording; to the ſeveral uſual proclamations publickly made for 
that purpoſe, you knowing that by the charters of this town no 
ſeſññons of the peace could be holden for this town without the 
actual preſence of the bailiffs and recorder thereof: and to ſhew 
cauſe why he ſhould not be diſcharged of his office of recorder for 
the ſaid miſdemeanors. Then they returned, that they ordered 
that notice to be delivered to him, and that notice ſhould be given 
to him to anſwer the ſaid matters fo as aforeſaid objected to him, 
and to ſhew cauſe on the 8th of September next following to gfe 
bailiffs, burgeſſes, and commonalty, why he ſhould not be diſ- 
charged from his office of recorder, for the ſaid miſdemeanors in 


his ſaid office: and that the ſeveral notices in writing were deliver- 


ed to the ſerjeant on the 1oth of Auguft 1704. And then they 
return, that upon the 8th of September aforeſaid, the ſerjeant ap- 
peared before the bailiffs, burgeſſes, and commonalty, the bailiffs 
being actually preſent at the Moteball, and then and there praedictae 
ſcparalet malegeſturae praedifto Carolo in officio ſus recordatorit, &c. 


the ſerjcant anſwered, quaad ſuas non attengencias > 
hanes 


in pragſentia et auditu praeditti Caroti per curiam illam ei objelae 
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ones pacis praedictas, he expected to have been ſent for, when 
they were ready: and as to the other articles, declared that he was 
not bound to anſwer to them, and refuſed, and did not anſwer 
thing to them. Whereupon adunc et ibidem auditis et plene in- 
relleftis per eoſdem ballives, burgenſes, et communitatem, &c, prae- 
diftis ballivis, &c. pro tempore exiftentibus tunc et ibidem actualiter 
fraeſentibus, all the matters and miſdemeanors objected to the ſer- 
jeant in his office of recorder, &c. and beard proof of them by 
divers credible. witneſſes, and heard all the matters alleged by the 
ſerjeant in his defenſe, adtunc et ibidem confideratum fuit et adju- 
dicatum per balli ves, burgenſes et communitatem, &c. praedichis bal- 
livis, &c. pro tempore exiſtentibus tunc et ibidem actualiter praeſen- 
tibus, that the ſerjeant was guilty of all and each of the miſdemea- 
nours objected to him as aforeſaid in his office of recorder, mode et 
forma prout, &c. and that for the miſdemeanors aforeſaid he 
ſhould be removed: and then and there, per eoſdem bailives. bur- 
genſes, et communitatem, &c, pro malegeſturis illis in officio ſus prae- 
dio the ſerjeant debits modo amotus fuit, and that he was never 
elected into the office ſince ; and therefore they had not, nor ought 
to reſtore him: et uiterius certificamus quod burgenſes, et inbabi- 
tantes villue five burgi praedifti, aut aliqui eorum, nunguam incor- 
rati fuerunt, nec ullo tempore legitime nuncupati fuerunt, per ne- 
mem Lallivorum bur genſium et communitatis villae de Gippo in comi- 
tatu Suffolk, prout in breve huic ſcbedulae annexo mentionatum eil. 
Several exceptions were taken to this return. Firſt an exception 
ſtirred by the chief juſtice, that jn the power given in the charter 
to the bailiffs, burgeſſes, and commonalty, or the major part of 
them, to turn out a recorder pro maligeſtura the bailiffs are made 
of the quorum, and therefore the bailiffs conſent was neceſſary to 
the doing of it; and here in the return they had only ſaid that 
the bailiffs were preſent, but not that that they did conſent as they 
ought. | 


Two anſwers were given to this exception. Firſt, that this muſt 
be underſtood like the like clauſes in commiſſions of cyer and ter- 
miner, peace, &c. which require the preſence of the perſens named 
in the quorum ; but it was never yet thought, that their actual con- 
| ſent was neceſſary to every act that was — and that if they con- 
ſented the majority could not act; but there conſent has been al- 
ways taken to be included in the conſent of the majority. Second- 
ly, that it was returned here, that he was debito modo amatus fir 
ballives, burgenſes, et communitatem, which muſt be underſtood of 
them all, and conſequently both bailiffs conſented. 


This exception was over-ruled by the court, partly upon the 
ſecond anſwer, and alſo becauſe the quorum the bailiffs ſhould be 


two 
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two, was like the majors parti corum, no more than the law im- 

ied. For as in all corpotate acts, the act of the majority is the 
act of the whole, ſo the bailiffs, being the head of the corporation, 
nothing can be done without their preſence ; and is this ſo, though 
no ſpecial proviſion be made for it by the charter. And fo it comes 
within the role of pre) corum quae tacite inſunt nibil eperatur, 
and conſequently their expreſs conſent is not neceſſary, but is in- 
volved in the conſent of the major part. 


To the cauſe of forfeiture aſhgned in not holding a ſeſſions of 
the peace, two exceptions were taken, Firſt, that a ſeſſions of 
the peace might be held without him, he not apppearing to be of 
the quorum. and two juſtices of the peace may hold a. ſeſſions of 
the peace, And ſecondly, admitting it could not, yet firſt, they 
ought to have ſent for him; and ſecondly, they ought to have 
ſhewn ſome ſpecial damage to the corporation by the not holding 
the ſeſſions. To this it was anſwered and reſolved by the court, 
firſt, that admitting the preſence of the recorder were not neceſſary 
by {the charter to the holding a ſeſſions of the peace (though the 
chief juſtice obſerved, that it did not appear by this return, that 
there was any quorum of the juſtices of peace; and where à com- 
miſſion is granted to twenty perſons to be juſtices of peace, and 
there is no quorum, they muſt all attend at the holding a ſeſſions, 
and if ſo, then the ſerjeant's abſence muſt be a forfeiture) yet he 
muſt attend, for it was the intent of the charter in making fuch an 
officer, that he ſhould affiſt the corporation in matters of law; and 
the juſtices of peace, though they had power, yet they might be 
afraid to proceed to the holding of a ſeſſions without their recorder. 
And ſecondly, this office being a publick office-concerning the ad- 
miniſtration of juſtice, the officer is bound ta atttend at his peril, 
and non-attendance is a cauſe of forfeiture of his office, though no 
inconvenience enſue by his non-attendance. And the difference is 
between publick and private offices. And ſo is. Co, Li. 233. 4. 
9 ©. 50. Though, as the chief juſtice ſaid, in this caſe the cor- 
poration might be disfranchiſed for neglecting to hold ſeſſions of 
the peace, and ſo his non-attendance was a damage to them. | 


Thirdly, it was objected, that it did not appear in the return, 
that the ſeflions of the peace was well appointed to be held; for 
they ſhould have ſhewed, that the juſtices iſſued a warrant under 
their hands and ſeals. To this it was anſwered, that it was not 
abſolutely neceſſary to the holding of a ſeffions, that a precept 
ſhould be iſſued out under the hands and ſeals of the juſtices ; but 
if the jury and all perſons neceſſary to hold a ſefſions appeared, it 
would be well held, though no warrant had been iſſued out. And 
o is Lamb, 367, But if it aa it appeared 3 
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. 5 = Fourthly,” as. to the ſerjeant's;refuling to eher the books} [0/0 
1 28 the clavigers, it was objected, that that was no cauſe of for- 
ſeiture of his office; becauſe the corporation might refort to them, 
and make uſe,of ihem in his hands, and * was 5 a officer, 
in whoſe cuſtody? they ooght to be. 3 
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 Fifthly, as to the not giving advice, the chief juſtice. faid, he 
was not bound to give advice to the bailiffs, but only to the whole 
corpotation: that indeed he was their adviſer, and ought to adviſe 
them; but he, might do it in a reaſonable manner, and was not 
bound: to give any poſitive opinion. It was pretended on the be- 

Mo of the corporation, that this refuſal was againſt his-oath ; but 
that was held to be otherwiſe, the advice. there mentioned being 
reſtrained to ordering and een their nt and een 
wee to law. 
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Shah. it 3 on the part of: the cee that the 
writ was, miſdirected, and thereſore ought to be quaſhed; they 
Having returned pte ſly, that they were never incorporated, not 
named by the name of bailiſſs, burgeſſes, and commonalty de Gipfe, 
as oy are named 1 in the wn. 
bs | And Mr. Rewind _—_ «By N 0 Paſcb. 10 W.; „Rex. ver 
; Morris, where ,a{writ. was directed to the ee burgeſles of 
the city of Lincoln, in the county of Lincoln, where4it ſhould have 
been in the county. of the city of-Lincoln : and the corporation took 
advantage of it in theit return as here; and though the return was 
inſufficient, the plaintiff could not get a ' peremptory mandamus, 
but the writ was quaſhed. He cited alſo the-caſeiPaſcb. a2#%. 3. 
Rex wer. the * of Aber. where the like miſtake wa: __ 
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and advantage taken of it in the return : I Bat according to the notes, 
in that caſe the return, was allowed upon the merits, and the writ * © * 
never quaſhed] and that thete was a material- difference between 
Gippus and Gippwices ;:the-firſt being but half the ame, and wick 
ſignifying according tÞ Hpelman verbo u, a port ot bay, and ſa 
probabiy added to diſtuiguiſn thig from ſome other "Grapus and 
that Gippus and Gippwicts Was no more the; ſame name, "than Is 
and Ipſwich. And he cited Camden Britannia 372% that the, an- _ RED 
cient name of the place was Gippewieb, and that they never were 232333 
named in one charter by the name of Gin. FED 
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The chief juſtice doubted, whether to have taken advantage f 3 
this miſtake they ſhould not have returned it poſitively at firſt, anje 
relied upon it. For he ſaid by there own return it appeared, that | 
they were called and kon by divers-names, and ſo the writ ang Fa 
the return were conſiſtent: and then, When they by making a | | 
return admit themſelves. the perſons to whom, the. wirit is directed, 


for they call the return executio iſtius brevis, which iti is not, if; @& 
they are not the parties to whom it is ditedted, and the return not ; 


being inconſiſtent with the- writ, though in the end of the return 
they do poſitively aver, they are not, nor ever were incorporated, 
nor named by the name of Gippus, yet if that will be ſufficient 
againſt their own admittance? . AAA 2 
Mon h · aac 
Powell juſtice was on the contrary againſt the chief juſtice: but 
upon looking into the record it appeared, that Gzppo in the geturn 
was writ with a daſh, and Gippo in the writ was without a daſh, 
and ſo not ad idem, and ſo this point was put out of the caſe. 
„ IT Ir | > 
The chief juſtice - took this difference; hete a corparation:by- 
one name is incorporated anew by another name, where they ſhall - | 
Joſe their firſt name, and where not, vig. where the new charter "4 =o 
alters the conſtitution of the corporation, and ne models it, theſe | 
they ſhall loſe their old name: otherwiſe, if the conſtitution as te 
all the integral parts of it remains the ſame; though the ne charter 
gives them a new name, the old one remains. For the purpoſe, 
if a mayor be added, or a mayor and maſters are made mayor and 
aldermen, or an abbot and convent a dean and chapter; there they 
loſe there old name, becauſe new integral parts of the corporation 
are added. But if the inhabitants Gepprozcr were incorporated by 
the name of bailiffs, : burgeſſes, and commonalty Gippuici, and 
then a new charter is granted to them that they ſhall. be. called 
by the name of bailiffs, burgeſſes, and commonalty of Gippuici, yet ä 
they may uſe the firſt name, becauſe the town is the ſame; and 8 
old conſtitution remains. | 
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When all theſe matters were got over, the notice was objeQed 
againſt, Firſt, that there was no time appointed by the notice, 
when he ſhould appear to anſwer to the matters charged in the no. 
tice. Secondly, that he was not charged in the notice with nor 
holding a ſeſſions of the peace, but cyer and terminer, and gaol- 
delivery. To theſe objeQions it was anſwered, and reſolved, that 
the ſerjeant appearing, and being charged, and anſwering, ſupplied 
the want of notice, both of the time, and of the offence. And for 
that was cited Palm. 453. Harris's caſe, which caſe was argreed 
by the court. And the chief juſtice ſaid, that in juſtice convenient 
notice ought to be given for the party to prepare for his defence, 
but he might wave that, if he would. Secondly, it was anſwered, 
that it appeared by the return, that notice of the day was given, 
and that in writing, it being ſaid, quod ſeparales notitiae in ſcriptii 
were delivered to him; though the chief juſtice ſaid, the notice of 
the day might be well enough given by the officer by word of mouth, 
But then it was objected, that he was not charged for not holding 
a ſeſſions of the peace, but cer and fermmer and gaol delivery: 
and if he was not charged with it, though he did anſwer to it, his 
anſwer was impertinent, and will not help the want of notice: 
he was charged with one thing, and anſwered to another. For 
the praediftae ſeparales malegeſturae muſt be underſtood - thoſe in 
the notice, or at leaſt it may be underſtood of them, and that will 
be ſufficient to vitiate the return; which being to turn a man out 
of his freebold, ought to be preciſely certain, and cannot be aided 
by intendment. Which the court agreed, and granted a peremptory 
mandamia, but directed that it ſhould be awarded according to the 
firſt writ, ballivis, &c. de Gippo; for they ſaid it muſt purſue the 
firſt writ, and they could not grant it different from that. 
5 * 
The "Solicitor General oppoſed granting a peremptory mandamuz, 
becauſe the recorder was an officer ad libitum of the corporation; 
and cited 1 Sid. 14. Rex ver. Campion, But that objeQtion was 
Contrary to the return, whereby he appeared to have been con. 
firtned for life. - And Holt ſaid, that if he had been an officer ad 
libitum, the corporation ought to have returned that, and relied 
upon it, and it would have been a good return; but they could 
not take advantage of that, when they had returned a cauſe, if 
the cauſe were not ſufficient; for it appeared, that they had not 
gone upon their power, and determined their will, but put him 
out for a miſdemeanour. | | 


be chief juſtice alſo ſaid, that the court could not take notice 
of towns any otherwiſe than they appeared to them on the record, 
though they did of countics, 
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Seignorett ver/. Noguire, - 
whereby it was agreed, that the three defendants ſhould con- "74 6 


to them ; and the plaintiffs were to have intereſt for their money; 
hat the plaintiffs and defendants were to manage the ſhares in part- 
nerſbip, apd in caſe of difference in opioion the moſt yoicey t 
carry it: the plaintiffs o be but one voice; that when any of 
the ſhares ſhould be fold, the money ſhould go to ſatisfy the 
plaintiffs the principal and inteteſt of what they advanced; the 
partoerſhip to continue for four years, to begin with the day of 
the date of the contract for the ſhares : that after the expiration of 
the ſaid four years, the plaintiffs ſhould not be obliged to keep 
any of the ſaid ſhargs, which ſhould then remain unſold any 
longer, but might ſel] them to make an end of the account of the 
partnerſhip : and if there ſhould be any loſs, the ſame ſhoyld be 
born, one fourth part by the plaintiffs, and the other three fourths 
by the defendants. The contract for the 336 ſhares is laid to be 
made 13 April 1693, 20d for breach the plaintiffs che w, that after 
the four years ie. the Fa ay fold 174 ſhares, which were 
what were then remaining of 336 ſhares, for 2921. 10s. and no 
more, which was the beſt price cayld be got for them: fo that 
the damage came to ſo much, three fourths of which was ſo much, 
for which the plaintiffs brought this action. The defendants 
crayed gyer of the articles, and they were entred in hac verba; 
and it appeared, that the commencement of the four years was tg 
be from the day of the date of the contract. The defendants vleaded, 
that before the ſale of the 174 ſhares, viz. the 23d of November 
1098. the plaiotiffs vendid re et tranſiulere the ſaid 174 ſhares, wg. 
99 (bares to R. L. and 84 ſhares to V. S. and that at the time of 
ſelling and transferring aforeſaid, currens et vendibile pretium of the . 
ſaid 174 ſhares was ſo much: and ſo there was no loſs. The 
plaintiffs replied, and traverſed the ſale of the 174 ſhares, modo & 
Firma, and thereupon iſſue is joined; and the jury found a ſpecial 
verdict, that the plaintiff Seignorett at the ſeſſions of parliament: 
9&T 10 Will. 3. was impeached for miſdemeanours, and R. L. and 
. S. became bis bail: and that the plaintiffs 30 May 1698 aſſigned 
over the 174 ſhares to R. L. and V. S. wiz. go to L. and 84 to S. 
Iro eorum ſecuritate et ad ſecurandum et indemnificandum of 
trom the recogniſances: that aſter wards the 28th of Ofober 1691 
L. and S. were diſcharged from their recogoiſances, and that they 
were no ways damnified thereby IM whether this aſſignment 
| 6 were 


N action of covenant brought on articles of partnerſhip, 3Keb. 304- 


tract for 336 ſhares of the royal luſtring company, ſor which the 4 683. 
plaintiffs, were to pay the money, ang to haye the ſhares delivered 7. 14'9- 
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2 Wilſon 168, 


were in law a ſale or not, they leave to the diſcretion of the 


| After this cauſe had been very long depending, the three judges 
gave judgment the latter end of this term; but the chief juſtice 
was not ſatisfied. It was agreed by the three judges, that if this 
partnerſhip had been concerning chattels that had been aſſiguable, 
that then this aſſignment to L. and S. would have been a fale 
within the meaning of the covenant, and would have been with 
the defendants, becauſe the legal intereſt being out of the plaintiff, 
they had diſabled themſelves to perform the truſt. But th ſaid, 
this aſſignment was not like a conveyance in law; that they could 
not tell what it was; that by it they were not ſatisfied, that though 
the ſhares were put out of the plaintiffs power, but they might have 
executed the truſt notwithſtanding. And Powell ſaid, & conſcience 
of the cauſe was with the plaintiffs. 259 e 


The chief juſtice doubted, for he thought there was no diffe- 
rence between the caſes, for that ſuch aſſignments muſt be taken 
to be within this agreement as the nature of the thing is capable of, 
whether they were or were not effectual aſſignments in point of 
law. So if a man aſſigns a bond to F. S. and afterwards receives 
the money of the obligor, iſ he do not immediately pay it over to 
the aſſignee, the aſſignee may maintain an action of covenant againſt 
him upon the word afjignavit: and that was the caſe of Deering 
ver. — ——, So if the obligee covenant to aſſign a 
bond to J. S. tiel jour, and will not affign it, or before the day 
receives the money of the obligor, by which means he has diſabled 
himſelf to aſſign it; in either of theſe caſes it is a breach of cove- 
nant, and yet in ſtrictneſs a bond is not affignable, 


The three judges were giving judgment for the plaintiffs, and 
Mr. Raymond ſtood up, and put them in mind of ſome exceptions 
he had taken for variances between the declaration and the articles ; 
.and particularly of that of the commencement of the four years for 
the continuance of the partnerſhip, which in the declaration was 
ſaid to be with the day of the date of the contra, in the articles 
From the day of the date of the contract. [The others were men- 
tioned at this time; and I have Toft my note-book, in which they 
were contained.] The court ſaid, that the variances were not ma- 
terial. And the chief juſtice ſaid, that a datu does not exclude the 
date, and ſo was the ſame with cum datu; but that a datu and 
a die datus were not the ſame. But Powell ſaid, that a datu and 
a die datus had been adjudged to be the fame in the Common Pleas 
Judgment was given for the plaintiff. | 
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EB Ton an Abts be. The defendant pleaded want of a y ops a 
ſpecification in bar. On demurrer — For the plaintiff 
that it is not a bar, 


N cafe, the defendant pleaded in abatement, that the plaintiff aj; 
I was an alien enemy, and laid no venue: and on demurrer ad- pleaded in 
judged that it was well pleaded, and the plaintiff might have repli- — 
— that he was born in England generally. But if ſuch a matter is ve. 
pleaded in bar, it muſt be pleaded with a venue, and the plaintiff we 353, 
ſhould reply, that be was born in ſuch a place in And 1914, 1175 
in. the principal. caſe e was given, quod Gill a. 
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Regina ver. Majorem et Aldermannos Norwici. 
nnr Minen 5 28 Jie ö ; | 25 1 0 * 1 * 
8. C. S. 4 deem to admit one Duneb alderman of Norwich, 
432, 436. and wear him. To this they returned à charter of 
| Edw. 4. that the aldermen of Norwich onerarentur et 
See 1, 2, & 3 exonerarentur as the aldermen of London; and that in 


ene Tae London if a perſon be elected alderman by the ward, the court of 
Mandamus, Aldermen may refuſe him; and that Dunch was elected by the 

| ward, but was refuſnd by the mayor and aldermen, becauſe he had 
not qualified himſelf according to the corporation act, he not hav- 
ing received the ſacrament according to the rites of the church of 
England, within a year next before his election; and that he was a 


turbulent perſon and factious, and that he procured his election by 


bribery : and then at the end of the return they returned, gued non 
fuit electus. 


It was admitted of all hands, that the matter af Duncb's not 


Om” having received the ſacrament within the year before his election 


made his election void, and had been a ſufficient return, if it had 
ſtood by itſelf. But in regard the return was repugnant and con- 
tradictory, the court granted a peremptory mandamus. The chief 
juſtice ſaid, the court could not believe them, when by their return, 
firſt they admit an election and avoid it, and then deny that Dunch 
was elected. A return may contain as many cauſes as the perſons 
that make the return pleaſe, but then they muſt be diſtinct inde- 
, « pendent matters, So here a refuſal might be well returned, 
and alſo that Dunch had not received the ſacrament ; both which 
make the election void: but then you come and contradict all the 
former part of your return, and ſay Dunch was neverlefed. To 
avoid this contradiQtion, it is urged, that the election by the ward 
4+s'rio EteRion ; becauſe it is not conſummate, till it is approved by 


the mayor and aldermen. But this chuſing by the ward is an 
2 election 


0 
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election, for they have ſeveral perſons to chuſe out of ; but the 
mayor and aldermen have no choice, but only approbation; for 
they cannot chuſe. The election and approbation are diſtinct acts 
to be done by ſeveral parties. And if the election be conſummate 
before the approbation, then the return is contradictory, in'return- 

ing an excuſe why D. was not approved, and then returning, that 

he was never elected. | # A 


Powell juſtice. If the return be not contradictory, it is very 
inveigling ; the court cannot tell what you rely upon. The elec- 
tion and approbation are two different things, and the election is 
conſummate without the approbation. The power of the biſhop 
to approve the preſentee, is different from the preſentation. And 
ſo is the nomination of one (where the caſe is, that J. S. is to 
preſent ſuch a one as F. N. ſhall nominate) from the preſenta- 
tion : and the prefentation is over before the approbation, and the 
nomination il wo the preſentation, So here the election is over 
before the approbation. Non fuit electus in the return, muſt be 
underſtood, that Dunch was never elected by the warde. 


Powys and Gould agreed. But Powys thought (upon the caſe 
which had been cited out of 1 Sid. 286, 5" 88 the re- 
turn was inſufficient, yet the court would not grant a tory 
mandamus, becauſe the right was againſt the perſon, ſued the 
mandamus ; but ordered he right to be tried) that it appearing to 
them upon the return, that Dunch's election was void on the cor- | 
poration act, they ought not to grant a peremptory mandamus. | . 


But the chief juſtice ſaid, it did not appear: for the court could 
not tell what to believe, when the return was contradictory to 
itſelf, And he faid, a peremptory mandamus would not make the 1 Sid. 216. 
election good, upon an information, the election might be avoid- 
ed, and Dunch turned out. 7 * 5 
Powell. The return can never be made good. 
Upon the argument of this caſe the chief juſtice ſaid, that as 
to the procuring his election by bribery, it would be a queſtion 
whether that would make the election void, unleſs it were to an 
office within the ſtatute of Eg. 6. for though elections ought ta 


5 be free, yet an elector might uſe his liberty to vote for him that 
C had given him money. And he remembred a caſe between Blau- g,y, ,., 
r card and Galley, where in an action of debt upon a bond condi- 
3 tioned for paying part of the profits of the office of provoſt mar- 
by ſhal within the and of Barbadoes, it was reſolved, that if it had 


concerned the ſame office in Raped the bond had been void 2 
6 . 
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the ſtatute of Ego. 6. but the office being in Barbadves, the bond 
was held good, though it was concerning the adminiſtration of 
. | —. URI META wag 


He faid, the method of chuſing aldermen in Landen was thus. 
The inhabitants of the ward chuſe two, and if the court of alder- 
men think them inſufficient, they may reject them, and order the 
1 Sid. 287. ward to chuſe again. And he faid, that in the lord chief juſtice 
Kelynge's time, in the caſe of one Mr. Swallow, the cuſtom of 
London was certified to be, that if a man be choſen -alderman, 
and refuſe to ſerve, the court of aldermen may commit him to 
Newgate as for a contempt ; but if he fines, then the way is to 
ſwear him alderman, and then diſcharge him by conſent. 


Sheriff of Middleſex's Caſe. _ . 


12 Mod. 336. AA Latitat iſſued out of the King's Bench to the ſheriff, to arreſt 
. 11 Mod. 234. a man, and the ſheriff returned, that the man was liſted ac- 
n cording to the act 4 C 5 Ann. c. 10. et ea occaſione capere non 
Barnes 307-8. Poſſum: 7 {3 | 3 j STIs I 
Mic. 6Geo., 2. | 1 p TI 1 N 
Mr. ſerjeant Braderic moved againſt the ſheriff, becauſe, as he 
| pretended, he ought to have afreſted the man; becauſe by the 
act the plaintiff had liberty to go on to judgment and execution 
againſt any thing but the defendant's body, and then the court 
ould diſcharge him on common bail, if he appeared to them to 
be liſted regularly; but the ſheriff ſhould not take upon him to 
determine whether he was regularly liſted. But the, court upon 
conſideration held it to be a good return, and that this act worked 
by way of a ſuper/edeas to any proceſs to be iſſued againſt perſons 
liſted, and that if the ſheriff ſhould arreſt ſuch a perſon, he would 
be liable to an action of falſe impriſonment. And they ſaid it ap- 
peared, that the act did not intend, that the man ſhould be ar- 
reſted, and then diſcharged on common bail, by the provi/, 
<« that the plaintiff upon leaving notice in writing at the deſen- 
4 dant's place of abode, or giving to the defendant ſuch notice 
« in writing of the plaintiff's cauſe of action, might file common 
1 bail for the defendant, and proceed to judgment, c. That 
in caſe the man were not regularly and fairly liſted, this was 3 
falſe return, and the plaintiff bad his remedy againſt the ſheriff by 
action for the falſe return. FI 
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My Lord | Banbury's Caſe. © 


| A Motion was made on his behalf for a ſuperſedeas to a latitat, S- C. Salk, 


which was iſſued out of the King's Bench againit him, and 54 


rliament 


on which he had been taken; and to induce the court to grant it, Cafes 2. 3,c, 
they offered to produce an exemplication of the judgment in the Farreſ 15,38. 


indictment againſt my lord in this court, and the letters patent of 
creation, and the affidavit that my lord was the ſame perſon in 
the record of the judgment. And it was alſo pretended, that if 


my lord ſhould put in bail, he would be eſtopped to plead his The court will 
peerage, But the court denied the motion, and the chief juſtice = try whe- 
laid, they could not take notice, that this Charles Knollys is earl of nd i 


Banbury; that there was a difference between this caſe, and the a motion. 
caſe of a peer that had fat in the houſe of lords. If my lord S. 967-8. 


had ever been ſummoned to parliament, and had a writ- to ſhew, 
and there was no diſpute about the identity of the perſon, it 


would have been reaſonable to have granted a ſuperſedeas; but in 


this caſe of a lord that has never ſat there, they could not do it, 
for they could not try peerage upon a motion, but his lordſhip 
might plead it, and pray a ſuperſedeas. 7 00 


Powell ſaid, that if in the copiar my lord had been named peer, 1 y 
it ſhould have been ſuperſeded. For the law would never intend, _ 


but a peer had ſomething to anſwer the, action, and the body is, 
made liable only in defect of that, and that was the ground of 
e of peers. And the abbots of England had the fame 
privi 


Knollys, and we cannot take notice of his peerage. _ 


28 8 


Brown ver/. Benn et alios. . 


ege for the ſame reaſon. But here the writ is againſt Charles. 


: . 
” * * 
- p . 
7 
. 
” 
4 1 * 
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Motion was made for a prohibition to the court of admiralty, Jurifdition of 
in a ſuit there by ſeamen for their wages, upon a ſuggeſtion e admin 


that the court refuſed to allow the defendants allegation, that © ol er- 


the place upon the arrival at which the plaintiffs intitled "ets | 


ſelves was not a part of delivery ; and that they refuſed to receive 
the allegation, unleſs the defendant would bring the money de- 
manded into court, | | 


But the chief juſtice and Powell held, that the admiralty court 
were the judges of that matter, and that if they did not do the 
defendant right, his only remedy was by appeal; but it was no 
ground for a prohibition : that the juriſdiction of the court of ad- 


3 _ * miralty 


8 F ps 2 WA 333 ” . „ | — 
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miralty in caſe of ſeamens wages was an ancient concurrent juriſ- 
dition, as ancient as the conſtitution of the admiralty court here: 
that you cannot appeal in the court of admiralty before definitive 
ſentence, for a gravamen, as you may in the Eccleſiaſtical Court, 


> #0000 —— 8 


» „ # 46 a 


Ihue (uit here was for wages, upon the arrival of the ſhip at 
Guinea. Powell juſtice ſaid, he remembred a caſe of the like na- 


eee. 


ture, where a ſuit was commenced in the court of admiralty by 
ſeamen for their wages, upon, the arrival of the ſhip ot Newfound. 
land: and though the merchants all held it no port of delivery,” 
yet the court of admiralty held the contrary. And ſo did the 


eius 697," Arkinſon et alium 


” 
- 4 
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C. Salk. receivers bf the Queen's tax, did extort money out of ſeve 
382. |, perſons colore ru. If was removed in arreſt of judgment, that 
81. (N.)p1.6. they could not be indidted jointly. And to prove it, was cited 


2 Roll. Abr. 8 1. an indictment againſt four perſons for uſing of 4 


trade, and the indictment was, that they four, er aterque rorhm, 
Bot note, by uſed the trade; and the indictment was . becauſe the uſing 
ſerant £2: by the one could not be the uſing yy | 
perſons em- The ſame cafe agreed. But note, e rincipal caſe there was 
ploy s man upon the ſtatute of maiptenance, an indiftment upon that ſtatute 
Mat bs « joint Againſt two, and one bly found guilty : and it Was moved in 
exerciſing the arreſt of judgment, that the verdict did not maintain the indict- 
_ ache ment, and the caſt of the trade before cited and agree; but te- 
ind:Qes joiat- ſolved that that was an offence two might join in, or it might be 
ly. ſeveral, as in treſpaſs : otherwiſe of exerciſing a trade.  _ 


Holt chief juſtice. For battery or extortion, which are crimes 
at common law, two perſons may be indicted jointly; but the 
exerciſing of a trade not having been educated in it as an appren- 
tice ſeems to differ, becauſe Fe forfeitures are diſtin, and that 
"which makes the crime is ſeveral, viz, the not having been 
rentices. He faid alſo, that baron and feme could not be in- 
Liked for exerciling a trade not being qualified, becauſe it is the 
exerciſe of the huſband. If the wife be qualified, that qualifies 
the huſband, but ſtill it is the exerciſe of Ns huſband. | 


Serjeant Broderick cited another caſe inforcing the objection, 
vix. an indictment againſt fix perſons for opening their-ſhaps upon 
a day 1 to be kept holy by. proclamation, and it was 
quaſhed, becauſe the ſix defendants could not be joined pwn 

ictment: 


vel 69 Aigen aid another perſon wete indicted, for that they — 


e other. 1 Yexty, zoz, 
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dictment: it was a caſein” the chief juſtice's time, and was naw 
agreed by him. © Judgment was given for the Queen. wy 
« ayl ants 0 PAR LE BOATING LT COS ANG S4 | 
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eee ene, u 8 1 
Facquire ver. Kynaſton. 
A. CTION upon ſeveral promiſes, the defendant pleaded in 
| abatement that the promiſes in the declaration were made rie 
j2ur, which was after the action brought, and traverſed that they 
werte made before, and the plaintiff demurred. 1 480 87 9 
15 r LL PIITOTCY 3443. 6 
Mr. Branthwayte ta maintain the plea argued, that though this 
matter was pleadable in bar, yet many things that might be pleaded 
in bar, might alſo be pleaded in abatement; ag property in a 
ſtranger, ot Pris: en aufer lin, may be pleaded either in bar or 4. Wager. or 
batement in replevin. The chief jaſtice agreed the caſes, but ſaid ri aarre 
they differed from this, fitſt, becauſe thoſe matters could not be 3 wy. 
given in evidence upon un cepit, the general iſſue in replevin, as or abatement 
mis might upon non aſſumpſit, and that if there had been any fact in replevin. 
to ſupport this plea, the defendant would have pleaded the general | 
iſſue: ſecondly, becauſe the matter of this plea is new matter out 
of the compaſs of the plaintiff's action. And the deſendant was* 
ordered to anſwer OVeErL, i e dae een eee 


> * 
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Queen ve, the juſtices: of the peace of the liberty of St. 
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/\ Mandamus was directed to them, reciting, that whereas. ani Tonchieg the 
& ancient bridge called Tadcaſler bridge, ſituate partly in the repairs of 
county of the city of '27ork, and partly in the weſt-riding of the wegen. 
county of Nor, was lately fallen down, and that it ought to be \ 
repaired: by the inhabitants of the county of the city, and of the 
weſt-riding of the county teſpectively ; and that it was ſo done 
by them, except only the 4obabitants of the liberty of St, Peter's 
in the city and county of the city: and that the inhabitants of the 
city laid out in the repair of their part 1449 J. and that the ſhare 
af ide. inhabitants of the liberty of & Peter's came to 30 l. which 
ey had refuſed to pay, and the juſtices refuſed to make a rate 
{or it according to the form of the ſtatute; and therefore com- 
manded them to make and impoſe à rate upon the ibhabitantz 
within the, liberty in the city and county of the city, for fach' 
their part-of the charges about the building and repairing of the 
bridge: according to the form of the ſtatute, and bauſe it to be 
collected and levied and paid to the mbyor and citizens, or their 
Attorney or treaſurer to their uſe, Cc. To this the juſtices re- 

turned, 
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city is, and at the making of the ſaidletters patent and long before 
ſeiſed in fee, and that by all that time they bad joſtioes of penee 


of the juriſdiftion of the juſtices of peace of that liberty, and before 

\____ that time was, and ought to be, repaired-by the inhabitants of the 
© © welt-riding, of the county of 7ork, and from that time, and at the 
time of making the act of, 22 Hen. 8. and ever ſince was uſed, 
_ and ought to be repaired. by the inhabitants of the city und of the 


| 2 Inſt, 704. 


and the precincts of the hundred of Aniſtie, ſhould be the county 


* 8 3 
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dities, and cuſtams, to them ot any of them of right belonging, 
ita quod by that grant no prejudice in any manner ſhould be done- 
to them, in Pofſeſpone, Jeu pruprietate vf any liberties, "franchiſes, 
pPrivileges, rights, commodities, or cuſtoms, of which they were 
3 lo then ſeiſed ar poſiciled, or which did then belong to them: that 


of the liberty, and that it was know, and could be eafily*proved 


dred of Aniſtie to it, and gonſequently the liberty of It. Peter's, 
Which is part of the city, muſt be ſubject ta the charge 


DP 


tned, that the city of York is an ancient city, and the citizens. 
and inhabitants of, time out of mind, have been a body polliteg 
and that the city of Tork and ſuburbs and ptecincts of the ſame, 
11 February 27 Hen. 6. and long before, were a county by itſelf, 
and called the county of the city of Nr; and that the hundred 
of Aniſtie was part of the weſt-riding of the county of Det, and 
that Hen. 6. 11 February 127th of his reign, by his letters patent 
granted, that 4he hundred of Aniſtie ſhould be annexed to the 
county of the city of Torꝶ, and that the city and ſuburbs of Nr, 


of the city of York, divided from the county of York, ſaving to 
the church of Tori, and the archbiſhop, dean and chapter of the 
ſame, and to all communities ecclefiaſtical/ and temporal, and all 
other perſons, all mander of franchiſes, privileges, rights, commo- 


the liberty of St. Peter's in Tork in the city and county of the ſaid 


Was, an ancient liberty, of which the dean and chaptet of Det is 


there, and that the juſtices of the peace of the county of Tork, or of 
the county of the city of ork, had nothing to do there; that the 
part of the bridge in queſtion at the making of the letters patent lay 
in the hundred of Aniſtie, out of the liberty of St. Peter's, and out 


hundred. of Amftie without any contribution from the inhabitants 


at the time of making the ſaid act, and is known and can be eafily 
proved to be ſo, Tc... 644 £4 4443 T6 er RETIRE 


44 Men Kringe 19% PEEITE LS 8 YT ah + 
In this caſe it was reſolved, firſt, that the return was ill in ſub- 
ſtance, becauſe this charge.came upon the city by uniting the hun- 


as well as 
the reſt of the city. That the act of Hen. B. had taken away all 
exe mpiions, and franchiſes, and made - them all liable 40 be 
charged: that there. can 90 reaſon. be given for -exempting the 
liberty of St. Peter's, which would not as well * 
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hundred of Aniſi. 

i Powell agreed. And. be ſaid, that as to the perſons, who of 
tight ought to repair bridges, the act of 22 Hen. 8. was only de- 
clatatoty of the common law ; which. Hot chief juſtice agreed, and 


ing all the reſt of the city, and lay the whole burthen on the 


n N —— 6 ME. a _— 


ſaid, that ibe charge of repairing bridges was incumbent oo the 6 Mod. zer. 


county by common law, voleſs where particular- perſons were 
charged with it by tenure or preſcription. What was new in it, 
was the appointing the method of doing dt, that a hundred might 
be charged with the repair of a bridge by preſcription, but that 
was not the caſe here; for the hundred had not uſed to repait the 
bridge, but the weſt-riding of the county: that upon the annex+ 
ing of this hundred to the county of the city, there might have 
been an agreement made between the corporation and the dean 
and chapter, that they ſhould have been exempted from the 
charges of repairing this bridge, but if there were any ſuch, that 
ought to have been returned : that there had been no inſtance of 


the liberties contributing, becauſe this bridge bad never been re- 


Paired before, * 


- *Serjeant .J#ynne againſt the return ſaid, that the latter of it, 


that it was known, that the county of the city ought to repair it, 
was ill; ' becauſe it did not ſay, how they were obliged to repair it, 
by tenure ot pteſcription; for that was what was meant by the 
.cugbt in the act of parliament. aehH¹¹νεε Di 167 


But then the writ was quaſhed, becauſe by the act the juſtices 
of the liberty had no power to aſſeſs or rate the inhabitants of the 
liberty, or to intermeddle in this matter; but the juſtices of the 
county of the city. And the chief juſtice ſaid; that the juſtices of 
the county of the city: had power in this caſe, to ſummon the 
conſtables of the pariſhes' within the liberty, out of the liberty; 
and ſo the juſtices of a county had, «conſtables within a corpora- 
tion, e of a county; for it is they muſt 
Put this act in execution, and not the juſtices of the corporation.” 
objection taken to the writ, that it would 
not lie in this cafe, becauſe the money wat laid out firſt; whereas 
by the act of parliament the rate ought to have been made firſt, like 


There was another obj 


the caſe of overſeers of the poor on the 43 Elia. and Tawney's gui. 53 U. 


caſe cited, where a writ of mandamus to make a rate to reimburſe 
an. overſeer. of the poor 
have been made firſt. HOT 1H 
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- was quaſhed, becauſe the rate onght to 
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The court ſeemed to be of opinion, that 


bridge, ought to be made privy to the laying out of the money; 
and not for reimburſing money laid out in the repair of à bridge: 


and that in the 'caſe of an overſeet of the poor the juſtices might 


order a rate to be made for the relief of the poor, and but of that 
the overſeer might be reimburſed” the money he had laid out, and 


that that was the regular way; but the rate muſt not be for reim- 
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I did not take this to be ſo eertainly reſolved, but the other 


being a plain exception, the cobrt, as I apprehended," Went upon 
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Queen till Hilary being laſt term. And then ſcrjeant 
Breuericł took the old exception, that there was a diſcontinuance, 
becauſe there was no return to the firſt ſeire facias. But Mr. Eyre 
for the defendant in error inſiſted upon it, that that this was good as 
an alias ſcire facias, though the firſt was not returned; and cited 
Raſt. entr. 326. b. 327. And the lord chief juſtioe Halt ſaid, that 


- 
7 


te frſt writ, when awarded, ſhould be entted' on the roll, for 


the defendant has a day by the roll; and therefore the writ is de- 
pendiog before the return of it: and therefore in this, if there had 


been ſuch an entry it had been good, with this award of another, 


| feut prius, &c. And it was, with very little ſaid more, :adjourned 


tll-4his term. And now this term, Paſab. 5 Ann. ſerjeant: Bro- 
uericł inſiſted, that the judgment ought to be reverſed for the 
ptolixity of the pleadings, becauſe they had ſent the record and 
proceedings againſt the principal, and then the record and proceed- 
ings againſt the bail was made dependant/upon the other, and not 


ſeyerable from it, which he ſaid was not to be countenanced in an 


inferior court: and cited Co. Car. 164. Fryer uerſ. Faulenor, 


where judgment of -an- inferior court was reverſed ſot the abſur- 


therefore that caſe differed much from this. Then be dock another 


dities and prolixitics in the pleadings. But the court anſwered, 
that there all the teaſons and arguments were entred at large, and 


exception, that here was no warrant of attorney to appear to 
Leire factas, and the party appeared per attornatum . 
«ty | = 9 


the money might be 
laid out, before a rate made; and that the juſtices of peace might 
make & rate'to reimburſe the money. Bot then the chief Juſtice, 
| ſaid, that the perſons that were to be charged to the repair of the 


> H'IS cauſe: was not ſtirred in from Michaelmas t of this 


and the rate to be made, ought to be for the repairing the bridge, 
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To whicn Mr. Eyre anſwered, that this-was-omy a faultin-certifying 
the record by them below, fot which the plaintiff ſhould: not ſuffer. 
But the lord.chief juſtice Hot faid, that the plainuff might pray a 


ſcire facias without an attorney; but when be comes to pray judg- ._ 


ment upon ir, he does it by attorney, and there is do watrant of 
attorney before, and therefore that is error. And of that opinion 
4vas all the court, and Judgment was :xeverſed, a9, Ec. die Lunar 
Apr. 22. Paſeh. '5 Annae reginae. . ö 


Knight verſ, Barnaby. 


TFH E plaintiff brought an action of treſpaſs, aſſault and bat - Cie of affe 
5 tery againſt the defendant in Middleſer. The defendant bas privilege 
upon the common affidavit had a rule to change the venue into . þ>=v 
Kent, nifi, Cc. Aud now Sit James Mountague moved to ſet js. 

aſide that rule, becauſe the plaintiff was clerk of the affifes of the 

Norfolk circuit, and by conſequenee an officer of this court. And 

the court was of that opinion, becauſe the King's Bench frequent 

makes rules on clerks to return poſteas, Cc. and therefore = 


Adams ver/. the terretenants of Savage, 
Intr. Paſch. 3 Ann. B. R. Rot. 284. 


OHN Adams adminiſtrator.of Sarab Adams, who died inteſtate, 8. C. Salk. 

| ſued out a ſcire facias bearing tete the 19th of Moy, the third #5: 521-579 
year of this Queen, and returnable die Lunar proxime poſt craſtinum 298. ; 
aſcegßonis Domini next following, upon a judgment given for the , f ..., 
Taid Sarab Adams in this court die Sabbati proxime poſt tres ſeptimanas on a j 2 
Paſchae 34 Car. 2. againſt Sir George Savage of Bloxworgh in the 1 3* cmini- 
county of Dorſet for 2001, debt and 40s. damages and coſts, againſt , Roll. Rep. 


the terretenants of the lands of which Sir George Savage was ſeiſed + 
in fee the day of the judgment given. "To 


At the day of the return of the ſeire ſacias as well the plain- 
tiff Jabn Adams as Daniel Sadler and Philippa his wife, and ſe- 
veral other perſons returned by the ſheriff to be tenants of the land 
of which Sir George Savage was ſeiſed in fee the day of the judg- 
ment, ſummoned, and they appear by their attornies: and in par- 
ticular the ſaid Daniel Sadler and Philippa his wife, who were re- 
turned tenants of the capital manſion-houſe with the appurtenances 
called Bloxworth houſe, and of the manor of Bloxworth, Ge. in 
the ſaid county, of which the OY George Savage was ſeiſed 2 


nm.... 


1254 Faſter Term 5 Annae Teginae. 


ſee the day of judgmeot given. Et ſuper boc idem Johannes 
Adams dicit, quod poſt judicium praedictum in forma praedicta red. 
ditum, ſeihicet 10 die Maii anno regni Domini W. 3. nuper reg:s 
' Suggeſtion of Angliae, Sc. 12 apud Bloxworth praedictum in comitatu praeditty, 
abe death of praedicta Sara Adams obiit mortem, et adminiſtratio omnium et ſir- 
the neftare gularum bonorum et catallorum furium et cred.torum quae fuerunt 
3 pracdictae Sarae tempore mortis ſuae, per Thomam providentia Di- 
«tion. _ wing Cantuarienſem archiepiſcopum totius Angliae primatem et metropo- 
ktanum 18 die Maii anno Domini 1704. apud London eidem Jabun- 
ni debita legis forma commiſſa fuit. Et praediftus Fohannes Adams 

as 2a profert in curia literas adminiſtratorias praedictae Sarae, per 
© ls Jatis liquet curiae bic ipium Fobannem Adams fore adminifiratorem, 
er tnde babere adminiſtratienem, C&S. Et petit idem Tobanne 
Adams executionem verſus pragfatum Danielem Sadler, and the other 
pjetſons returned terretenants, de debito ef damnis praedictis de terris 
Nontemre el tenementis praedictis levandis fibi adfudicari, &c. Et praedifius 
pleaded by Daniel Sadler et Philippa uxor ejus, and the reſt of the terretenants, 
 4mplication. at the day of the return of the ſcire facias ſolemniter exacti per P. 
| T. attornatum ſuum praedictum veniunt et petunt judicium de brevi 
ue ſcire facins- praefato vicecomiti Dorſet directo in forma praeuicta 
retornato : quia dicunt quod quidam Georgius Trenchard .armiger ef, 
et die impetrationis ejuſdem brevis de ſcire facias et antea fuil, le- 
nens ut de libero tenemento de manerio de Bloxworth cum pertinentit 
in comitatu praedicto in retorno praedifto mentionato, et boc parati 
ſunt werificare, unde ex quo praedictus Georgius Trenchard in retorno 
praedicti brevis de feire facias non nominatus ſeu retornatus eſ tenen 
efuſdem manerii de B. prhedicti cum pertinentits, iidem Daniel Sadler 
et Philippa uxor cjus, and the reſt of the terretenants, petunt judi- 
cium de brevi illo, et quod breve illud cafſetur. J. Darnall. To 
which plea the plaintiff demurred, and the deſendant joined in de- 

murrer. THE. | | | 

The exception which was took to this plea by the plaintiff's 
- counſel Mr. Eyre, was, that it concluded ill, for it ought'to-conclude 
the defendants-reſpondere compelli debeant ; and could not be pleaded 
in abatement, unlets the defendants give the plaintiff a better writ, 
which in this caſe they do not, for a new writ muſt be the ſame, 
and the fault is in the ſheriff, in omitting ſome of the terretenants in 
the return, So is M. 40 & 41 Elia. Clerk verſ. Hardwick, Cv. 
Eliz. 750. M. 16. "Jac. 1. Michel very. Sir John Crofts and others. 

Co. Jac. o. 2 No. rp. 41, 53. Moore 524. 


Mt. ſerjeant Darnall for the defendant inſiſſed upon it; that the 
ꝓtecedents were both ways, and celied-on Co, intr. 624. x ho 


RE 
i 


1 1 


— 


The cauſe being in the paper for judgment, Mich 3. of this How a plea of 
-Queen, the judges did not ſeem to be altogether unanimous as to $*5berrenane 
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the exception above-mentioned. . Powell juſtice took it to be 8 | 


ſettled rule, that the defendant ſhould never abate the plaintiff's ought to c- 
writ. without giving him à better, which in this caſe he cannot ,. 
do, there being no defect in the writ, but in the ſheriff's return; 

but becauſe. execution ought to be awarded againſt all the tgrre- 

tenants equally, which cannot be done till all of them are returned 

warned, and before the court, therefore this is a good plea in delay 

of the execution, and ought to be pleaded ñ reſpandere compelli de- 

beant; but cannot be pleaded in abatement of the writ, For the Writ is the 
court cannot give judgment, that the writ for this defect ſhall abate, 88 
but the court muſt. award another writ, and the terretenants re- 
turned upon the firſt writ muſt have the ſame day given them with 

the return of the new writ. So is 11 E. 2. Fitzh. Briefe 266. 2 


.Saund. 8, 9. Jeſferſen and Dawſon. And Mich. 1 Will, & Mar. 
B. R. Prynne verſ. Slaughter. 2.Ventr. 105. | 
Ft chief juſtice ſaid, that where the terretenant omitted is te- 
:nant of lands in another county, ſuch a plea can never be pleaded woo). 


| is 
in abatement : becauſe the ſheriff has perfectly done his duty in-of lends in the 


execution of the firſt writ, and could do no more but ſummons the bn. mw ow 
terretenants in his county: and therefore in ſuch caſe the plaintiff Sher county. 
muſt ſue out a new writ directed to the ſheriff of that 6*her coun- 

ty where the other lands, Sc. lie. And therefore in ſuch caſe to 

plead that matter in abatement would be very improper, but it 

ought to be pleaded with a / reſpondere compelli debeant, &c. And 

ſo are the caſes of 2 Saund. 8, 9. and 2. Ventr. 105, the terre- 

tenants not named being of lands in another county, But where the 
terretenants not returned are of lands in the ſame county, the pro- 

cedents are both ways; though it muſt not be intended that the 

King's Bench can give judgment to abate the writ, but only to ſtay 

till the other terretenant is brought in. [See Moore 429. Cre. 

Eliz, 506, Godfb. 160. pl. g2. Dame Gre/ham's caſey] | 


But then the lord chief juſtice Holt took an exception to the plea; In . frire fe 
which he ſaid muſt be fatal, which was, that Sadler: and his wife ils yo 
were returned tenants of the manor of Blaxworth, then no body earner bats. 
but they can plead any. thing in teſpect of that manor, of which they eas plead us 
are returned tenants. . For if in a ſcire faciat, Tc. A, is returned u thote 8 
tenant of Blackacre; and B. of Whiteacre, A. can plead nothing as returned te- 
to Mbiteacre, nor B. as to Blackacre ; then in this caſe, when ant. 
all the terretenants returned join in this plea with Sadler and his 
wiſe, it vitiates the whole plea. Indeed. if Trenchard had been 
jolatenant with . Sadler and his wife, and not returned nor ſum- 


moned ; 


: 
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moned ; Sadler and his wife might have pleaded it, but the other 
terretenants could not join in fach plea, becauſe they have nothing 
to do with tht manor of which Sadler and his wife are returned 
tenants. e | i 
Aen. If Sadler and his wife had pleaded this, it had been naught; 
„mur no plea becheſe it had been but a plea of genetal #infentre, and that too. 
in ſcire facias but by implication. - In a fire facias on jodgment in a real action, 
on « s, ſpeeiul norfenire may be pleaded 8 Bow, 4. 5 9 Hm. J. it. Be 
perſonal iii à ſcire facias on à judgment in à perſonal action the tefretenane' 
addion. cannot plead nomenufe by implication. To all which the other 
three judges, viz. Poubll, Powys, and Gould agreed, aud therefore a 
W aul, OT 


Queſion whe- Note, the ford chief Juſtice Holt ſaid furthet in this cafe, that it 
van basta was a queſtom whether a tenant for years was not a ſufficient terte- 
fofficient te. tenant te be returned by the ſheriff in a ſcire facias on a judgment 
de in a perſonal adtion. In Owen 134. Kemp et alii ver. rence; 
turned in ſuch | # ; a N 

a Hire facias, à tenant for years pleads in bar of a ſcire facias, and as that caſe is 
| reported in 2 Brownl. 244. it is doubted whether it is good or not. 
And in 2 Saund. 20, 21. a leaſe for yeats in the terretenant returned 

in the ferre facias is pleaded in bar. Now if the law is ſo, thata 

tenant for years is a fufficient tenant in ſuch a caſe,” this plea is ill ; 

- becauſe, notwithſtanding Trenchard might be tenant of the free- 

hold, yet Sauler and his wife might be tenants for years, But a 
to that neither he nor the other judges gave any pofitive opinion. 

Mr. Rob. Eyre counſel for the plainuff, Mr. ferjeant Darnall for the 


4 "4 8 


deſendants, 
Parkins ver. Wilſon. 
val. 3. 3 ü. Intr. Hil, 2 Annae. B. R. Rot. 266. 


Debt in he Middleſex, f. }JEmorandam quod alias ſeilicet die Lund! prodime 
3 i M poſt quindenam ſantti Martini in termino ſantli Mi- 


0. the , chtelts she proiverito, cordin Amins regina 127 22 


venit Ybomas Parkins per Franciſcum Hutchinſon attornatum Juum, 
ef. Profulit hic in curia dictae dominae reginae tunc ibidem quandam 
billam fuant verſus Mattheum Wilſon in cuftodia marreſcbalti, &t. de 
Flacito debits, & ſum plegii de proſequendo ſtilicet J. B. er R. R. quae 
Futdem billa ſouttiir in baee verba: ſcilicet Middleſex, ff. The. Par. 
Lim queritur dt Mattheo Wilſon in cuftodia marreſchalli marreſchal- 
clas Homittde reginae coram ipſu regina exiſlente, de platito quod 
rtddat ei 25 ll e 1 56. legalis monetae Angliae, quads ei debet et in- 
ine detinet, pro & vilelicet quod cum prueditfus Themas Cane 
inen 2 | 
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alias ſerlicet loc inflanti termino in ruria dominae reginae corum ipſa 
reging apud Weſt morafterium (cadem curia apud #eflmonaſterium in The judgmeat 
comitatu Middleſex tunc exiſtente) per billam ſine brevi dictae domi- *gaivit the 
 nae reginae, ac per judicium cjuſdem eurier, recuperaſſet verſus quen- #19 2 
dam Jonathanem I dollaſſon generoſum 25 1. et 15 5. pro damnis furs, 
quae ſuſtinuiſſet tam e non per formationis quarundam promi s- 
mm et aſſumptronum erdem Thomae per pracfatum Jonarbanem m per 
fattarum, quam pro mis er cuftagits ſuis per ipſum circa ſeam ſuam 
In ea parte appoſitis, unde idem T enathan corviflus eft, preut per re- 
cordum tnde in curia diftae dominae reginae coram ipſa regina apudl 
Wefimonafterium praedifum refidens plemus liquet et apparet : cc cum The tity e. 
fraedictus Matt Witfon er quidam B. C. per nomina Matthei cognilance ia 
Wilſen de parochia ſancti Pauli Covent Garden coqui, et B. C. de 2 

bia ſanct i Clementis Dacorum generofi, alias ſcilicet termins © 


Paſchae ultimo praeterito, in eadem curia diftat dominae reginac 
coram ifſa regina apud Weſtmonaſterium, perſonaliter weniſſent et 
 deveniſent plegit et manucaptores, er uterque eorum pro ſe devenifſet pal” = 
plegius et manucaptor, pro prarfato Jonathnne, quod þ contingeret | 

ipſum Fonathanem in placito prauedicto convinces, tune fidem M. er B. 
Vent, et uterque eorum pro ſe ae omnia hujuſmodi damna, 
miſa, et cuſtagia, quae praefato Thomae Parkin in ea parte adjudi- 
carentur, de terris et catallis fits et eorum utriuſque fieri, et ad opus 
ra:fati Thomae Parkins proprium, levari, fi contingeret damna illa 
praefato Thomae ſolvere, aut ſe priſonae marreſtball merreſebalcige 
lichae dominae reginae coram ipſa regina ea occaſione non reddere : et 
idm Thomas dicit quad praedifus Jonathan danna illa pragfate 
Thomae nondum folvit, nec ſeipſum priſonae marreſchalli marreſchalciae 
difae dominae reginae coram ipſa regina ea occafione reddidit ; per 
quod actio acerevit eidem Thomae ad exigendum et babendum de prat- 
ate Mattheo praedict. 251. et 15,5. praedittus tamen Mattheus licet 
ſarpius requifitus, &c. praediffas 25 l. et 15 1. eidem Thomae non- 
dum ſolvit ; ſed illos ei ſoluere bucuſque ommino contradixit, er adbuc 
contradicis, ad damnum ipfius Tbomae ol. et inde producit ſeffam, 
&c, Cum hoc quod idem Thomas verificare ' vult, quod pracdiffus Ar erment. 
Mattheus Wilſen unus plegiorum et manucaptorum pro ten yo Big 
natbane deveniſſe ſuperius mentionatus, et praciictus ien 
modo defendens, ſunt una et eadem perſona, et non alia, neque di- 
verſaz praedictus Thomas in recordo pruedidto mentionatus, 
et praedictus Thomas modo querens, ſunt una et eadem perſona, et non 
alia, neque diverſa ; quodgue judicium pracdidtum in ſuis = robore, 
3 adbuc remanet minime reuenſatum, anniÞi ue 


The defendant Wilſon pleaded in bar, that after the giving the Xo ne as 
fad jud againſt the ſaid Jonathan M vollaſtau, and before the /«tifacinas 

day of the exhibiting the plaintiff”s 828 capias ad ſatisfaciendum Pisa. : 
6 uppen 
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upon the ſaid judgment againſt. the'faid .oollg/tan was proſecuted 
and returned in the Queen's Bench, c. 


Replicatiovof, The plaintiff Parkirs replied, that after the giving the ſaid judg 
7 ment againſt the ſaid M vollaſtan, and before the exhibiting this bill, 
ſued and re- ig. 10 of November the ſecond of this Queen, the faid plaintiff 
turned. did ſue out of the King's Bench a capias ad ſatis/actendum againſt 
the ſaid Moollaſton, returnable die lunae proxi me "poſt oc abas ſanthi 
Martini, '&c. at which day the ſheriff returned, that the ſaid J. 
natban Weollaſton non fuit inventus in balliva ſua, prcut per breve. 
de capias ad ſatisfaciendum, et praedictam retornam brevis illus in 
the ſaid Queen's Bench apud W:/tmonafterium, de records refidentia 
plenius liquet et apparet.z et bog, r. 


Rejoinderthat .''The defendant rejoined in this manner: Et praedictus Matten 

the defendant Wiſſen dicit quod poſt redaitionem judicii praedicti in narratione prat- 
in the princi- ,. . . ; . 

. palaQion ſued dicla ſpecificati, et ante raedictum breve de capias ad ſatisfaciendum 

error on the de wel . ſuper judicio praedicto verſus pracfatum TJenathanem Mien 

3 proſecutum retornatum et affilatum fuit in curia dictae daminae re- 

. ad ſatisfaci- ginae nunc coram ipſa regina apud Weſtmonaſterium praedictum, ſei- 

endum was licet 20 die Novembris anno regni diftae dominae reginae nunc ſe- 

ee, and cundo, ipſe idem ' Jonathan pro re ver ſione judicii praedicti profecutus 

fled. fait extra curiam Cancellariae dictae dominae reginae apud M.. 

naſterium praediflum in comitatu Middleſexiae tunc exiſtentem, quad- 

dam breve dictae dominae reginae de errore corrigendo in records et 

proceſſu, acetiam in redditione judicii illius, direflum diletto et fei 

diftae deminae reginae Jobanni Holt militi tunc et adbuc capital 

Juſticiario ipfius dominae reginae ad placita coram ipſa regina tenenda 

Iſlignate, f er quod quidem breve dicta domina regina praefato capi- 

tali juſticiario ſuo mandavit, quad fi judicium inde redditum jul, 

tunc recordum et proceſſum loquelae praedictae cum omnibus em lan- 

gentibus coram juſticiariis ſuis de communi banco et -baronibus ſus 

de ſcaccario de gradu de la coife in camera ſcaccarii dictae domina: 

reginae apud Meſtmonaſterium die Sabbati, widelicet 27 die tune in- 

ſtantis menſis Novembrii, venire faceret, ut dicti juſticiarii de em- 

muni banco et barones. de ſcaccario, viſis et examinatis records & 

. proceſſu .praediftis, ultcrius inde in ea parte fieri facerent, quid it 

Jure et ſecundum formam ſtatuti in hujuſmodi caſu editi et provifi fare 

Jactendum, virtute cujus quidem brevis de errore corrigendo 1 

 capttalis juſticiarius peſtea, ſeilicet eodem 27 die Novembris pro 

dicti, tranſcriptum recordi ct proceſſus loguelae et judicii prasdill- 

rum cum omnibus ea tangentibus coram praefatis juſticiariis dia 

dominae reginae de communi banco et barontbus de ſcaccario de g. 

de la coife in camera ſcaccarii apud Weſtmonaſterium" praauidum 

tranſmiſit, ubi eadem aghuc remanent, et quod praediffum brew e 

. errere .cerrigendo in eadem camera ſcaccarii fraeditti adbue pu 
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indeterminatam, et judicium proedifium in cadem curia dictue do- 
ninde reginae nunc cor am ipſa regina adbuc in pleno ſus robore re- 


nanet minime adnullatum, prrut per retordum inde in eadem curia 


diftat domi nae reginae nunc coram igſa regina plenius liquet et ap 
Mattheus witertus dicit, quod poſt proſecutionem prae— 


difts brevis ue errore corrigendo, \ etaante retornam mie necnon ante 


artet: et idem 


proedittum breve de capiai ad ſatizfaciendum de vel ſuper fudicio 


pracdico werſus pracfalum Jonatbanem Wilſon proſecutum retor- 
.notum et affilatum fuit in curia diftae dominae reginae nunc .coram 


9 Bail in error. 


ipſa regina apud Weltmonafterium praedict um, ſcilicet 22 die 
vembris anno regni dictac dominae reginae nume ſecundo, idem Mat- 


 theus Wilſon, et guidam Booth Chadderion, et Richardus M oallaſtan, 
per nomina Booth Chadderton de Stanbop-ireet in parocbia | ſari 


Clementis Dacorum in comitatu Middleſexiae generofs, Matthei Wilſon 


: 


de York-ftreet in parochia ſancti Pauli Covent Garden in comitatu 


praedicto cogui, et Richardi Mocllaſton de Wormley in comitatu Hert- 
ford armigeri, in propriis per fonts furs venerunt in praedislam cu 
riam dictae dominae reginae nunc coram ipſa regina apud Weſt mona- 
ſterium, et «ſecundum . formam:ſtatuti pro evitatione minime necęſſa- 


.riarum dilationum executionum inde editi et proviſi, - recog 4 
e debere, et quilibet eorum recognovit ſe debere, pradicto Tbomar 
Parkins 51-1. et 10 5. kgalis -monetae _ Angiiae, ſolvendes eidem Tho- 
mae, - executoribus vel aſignatis ſuis, et niſi fecerint, iidem B. M. 
et R. conceſſerunt, et quilibet eorùm . conceſſit | pro ſe, praedittos 5 1 1. 
et 10 f. de terris et catallis ſuis, et eorum cujuſſivet, ſieri et ad opus 
didi Tbomae lævari; fub conditigne tamen, quod fi pruedictus Jona- 
Iban proſequeretur praedictum de errore cum &ffettu, ac ji ju- 
dicium praediftum offirmatum foret virſus praedictum TJonathanem, 


unc fi idem Tenathan ſatisfaceret et ſolveret dico Thomae | danina 


Praedita, acetiam amnia talia cuſtagia et damna qualia acjudicats 


ferent dicto Thomae octafione dilationis executionis. ſuae ſuper judici 


praedicto praetextu proſecutionis difli brevis de - errore, tunc recog- 
nitio illa vacua foret, et nullius effeus ; prout per recordum inde in 
Praedicta curia diftae dominae reginae nunc coram ipſa regina apud 
Weſtmonaſterium remanens plemus ret : et boc idem Mattbeus 
Haratus eſt verificare, unde (ut prius] petit judicium, et quod prae- 
dius Thamas P. ab actione ſua praedifia inde verſus eundem Mar- 
.theum babenda praecludatur, &c. ' | 


Ri. Acherley. 


To this rejoinder the plaintiff demurred ly, and the de- 1 gate, 321. 
ſendant joined in demurrer, and adjudged for the plaintiff Eaſter 5 Mod. 130, 
term 3 Ann. B. R. becauſe the rejoinder is a departure from the 
bar. Cro, Car. 56. This term a motion was made by Wellaſton n 
dhe defendant in the principal action, to ſet aſide this capias ad Pia. e.. 
Jatisfaciendum as irregular, becauſe it was ſued 1 is B. Ward 


— 
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luvar proxime pot 3 ſanfli Martin, which was the 22d of. 
2 ſo i 9 November, and that very day the writ of error ſued out by M oollaſton 
8 the oth was allowed: after which the copias ad ſatiſacundum 
2. between was filed; but returned the ſame day. Wis or! judged, this capras ; 
2 . ad ſatisfaciendum was well ſued out to charge the bail; and the 
| motion was denied May 5. Paſch. 0 Ann. B. R. Parks verſ. 
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Peli. 5 Annae reginae, A. D. 1706, 


HE inks honourable William Cowper efquire, bord 5 
r the great ſeal of England, which was delivered to him py _ 

| in ceuncil at St. James's, October 2, 170g. . then ane 
of bor Majefty's counje! at law. | 


Sir John Trevor knight, 1 


Sir John Holt #night, chief juſtice. _ 
Si John Powell knight . 


Sir Littleton Poweys knight, | 2 of the . 5 
R Sir e Route knight, 


* Sir Thomas Trevor night, chief . | 
Sir John Blencowe 4night, 
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Turner ver / Beale. 


3 Vol. 525.  Paſch. 5 Ann. B. R. Apr. 10, r706. 
8 c. SHL. FO HE plaintiff brought an action upon the caſe againſt the 
521. p. 24, defendant, upon an indebitatus W oa for — goods 


Caſeon an fold and delivered by the plaintiff to the defendant, June 1, 1905, 
indebitatus for upon a quantum meruit, and an inſimul computaſſent : to the laſt 
| pager ag promiſes, and tb the whole ſum of 1007, in the promiſe men- 
100 l. 1 June tioned beſides 37/. part thereof, the defendant. pleaded non af- 
1795, ſumpfit; upon which iſſue was joined, Et quoad eaſdem triginta 
0 a as 5 er ſeptem libras de dicta ſumma centum librarum in eadem prima 
of the 100l. promiſſiune et aſſumptione mentionatas, idem Abrahamus [viz, the 
non oſſumpfit defendant] dicit quod ipſe non poteſt dedicere, quin ipſe ante ofta- 
vum diem Novembris anno domini millefimo- ſeptingenteſimo tertio in- 

22 he 2 debitatus fuit praedicto Jobanni Turner in eiſdem triginta et ſeptem 
ation, libris, pro ovibus et agnis [viz, the goods in the declaration] eiden 
Abrabamo per praefatum Jobannem Turner ante tempus illud ven- 

ditis et deliberatis, ac ante eundem oftavum diem Novembris in conſ- 

deratione inde ſuper ſe aſſumpſit et promifit ſolvere dico Yohanni 

Turner eaſdem triginta et ſeptem libras ; et fic non poteſt dedicere, 

quin praedictus Johannes Turner damna ſua octafione non ſelutioni; 

earundem triginta et ſeptem librarum verſus ipſum Abrabamum re- 

But in ſtay of cuperare debeat : idem tamen Abrabamus petit quod perſona ſua, nec 
execution as non ejus apparatus, Anglice wearing apparel, toralia, Anplice bed- 
ro his pers ding, ac inſirumenta neceſſaria pro, ejus occupatione, quae nom ex- 
pleads the fta- cedunt decem libras in valore, fint ſemper exonerata ei libera de et 
 tuteof 2 Ann. 46 omni executione per pracfatam Jobannem in bac parte habenda, 
| Waage juxta formam flatuti in parliamento dominae reginae nunt apud Weſt- 
ors, &c, monaſterium in comitatu Middleſex, nono die Novembris anno regni fu 
ſecundo per prorogationem tento editi, intitulati, An act for the diſ- 

charge out of priſon ſuch inſolvent debtors as ſhall ſerve, or procore 

a perſon to ſerve, in her Majeſty's fleet, or army; quia dirit, quod ipſe 

idem Abrabamus praedicto octauo die Novembris anno domini 1703. in 

eodem flatuto mentionata, net non antea et paſtea, fuit priſonarius adlu- 

That be was Aliter in priſona et gaola dominae reginae de marreſcalcia ejuſdem domina 
in priſon on reginae coram ipſa regina, ſub cultodia Franciſci Southard armigeri cu- 
and beforethe dis prifone illins, de ef fper aBione ad ſeam Edmundi Waraford 
* love, 73" pro debiis (dicta priſona tunc et adbuc apud Southwark in comitatu Sur- 
That atthe rey exiſtente) quodgue ad generalem bree ſeſſonem pacis dictae 
Rogen o dominae reginae tentam apud Guilford, in et pro eodem comitatu Surrey, 
the peace 13 die Jovis 13 die Julii anno regni diclae dominae reginae nunc terti0, 
Fwy 170%. coram Jobanne Fulham et Jobanne Lade armigeris, et alits ſaciis ſus 
Juſticiarits ipfius dominae reginae ad pacem in diffo comitatu wy 
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conſervaridam aſſignatis, ipſe dictus Abrebenns priſanarius in forma 
praedicta tunc ctiam exiſient, per eofdem juſticiar ias pacis in aperta 
curia illa, virtute at juxta 


hoc, quod idem Abrabamus ſuper ſeu poſt praedictum oftavum diem 


Novembris anno domini 1703, ſupradifio afſumpfit ſaper ſe quoad Traverle of 
eaſdem 37 l. modo et forma, prout praedictus Jobannes ſuperius inde 8 


ſupponit, et hoc paratus eſ ver iſicare; unde petit judicium, „i prae- 
dictus Fohannes Turner aliquam executionem in hac parte ad one- 
rundum per ſonam ipſius Abrabami, aut ejus apparatum, toralia vel 
inſtrumentu neceſſaria praedicta habere debeat, &c. Et profert hic 
in curia idem Abrabamus duplicutionem ordinis exonerationis illius, 
manibus et figillts dictorum duorum juſliciariorum pacis ſuperius no- 
minatorum fig natam et figillatam, quae praemiſſa teflatur, cujus datus 
eſt in dicta generali quarteriali ſeſſione pacis apud Guilford, praedicts 
13 die Julii anno tertio ſupradicto, Gc. L. Agar. 


Et praedictus Johannes Turner dicit, mY per aliqua, 
praediflum Abrabamum ſuperius placitando rat ab eos! ad 25 5 
pro damms ſuis in bac parte recuperandis occafione non ſolutionts ' 


bona et catalla ſua praecludi non debet ; quia dicit, quod 
placitum praedictum per pruedictum Abrabamum ſuperius placitatum, 
materiagus in eadem contenta minus ſufficientia in lege exiſtunt, ad 
2 Jabannem ab omar op inde verſus perſonam pracfati Abra- 
et omnia bona et catalla ſua babenda praecludendum, ad | 
ißſe idem Jobannes neceſſe non baber, nec per legem terrae tenetur + 
aliquo modo reſpondere : et boc paratus eft veriſicare. Unde pro de- 
feftu ſuſficientts reſponſi in bac parte idem Fobannes petit judicium, et 
damna ſua occafione premiſſorum per executronem verſus perſonam prae- 
dit: Abrabams, et omnia bona. et catalla fua ad libitum ipfus 7o- 
lannis fiendam et levandam fibs adjudicari, G&S. L. Fengelly. 


Et praedictus Abrahamus dicit, quod placitum praedictum per ip- Joindee in 
Jum Abrahamum modo er forma praedictis ſaperius placitatum, A —— 


riaque in eodem contenta bona et ſufficientia in lege exiſlunt, ad prae- 
ditlum Johannem ab executione ſua inde verſus per ſonam ipfius Abra- 
bami et jus apparatum toraka ac inſtrumenta neceſſaria pro ejus ' 
occupatione, quae non excedunt 10 l. in valare, babenda l * 


dum; quod quidem placitum, materiamque in eodem contentam, ipſe 
idem Avrabamus paratus eft verificare, et probare' curiae; Gr. Et 
a 


ue praedictus Jobannes ad placttum illud non reſpondet, nec ilud 
wuſgue aligualiter dedicit, ipſe idem Abrahamus, ut prius, petit ju- 
dicium, et quod praedictus J s Turner ab omni executione qua- 
cunue in hac parte habenda, ad onerandum perſonam ipfius Abrabami, 
aut cus apparatum toralia vel inſtrumenta pruedicta praecludatur, = 

r. 


for mam ſtatuti praedifti de et ab impri- he vn dit 
ſenamento ſuo praedicto debito modo relaxatus er exoneratus fuit; abſque 3 _ 


praediflarum 37 .. us perſonam praedidii Abrabami et ommia youre. 
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Mr. Pengelly for the plaintiff took exceptions to the plea, becauſe 
the ſeveral facts, required by the act of parliament to be dane, to 
intitle the. juſtices of peace to à juriſdiction, where put avcrred to 
- have been done: without which the juſtices had no power to make 

ſuch an order of diſcharge, as is ſet forth in the plea ; and therefore 

that the defendant -oupht exprefly and particularly io have thews, 

that he petitioned, that the creditor was ſommoned, that he lifted - 
himſelf a ſoldier, &c. as the ſtatute bas appointed. "ol 


Mr. Eyre for the defendant inſiſted upon it, that all choſe omiſ- 
ſions were ſupplied by the general allegation, that the defendant was 
diſcharged ſecundum formam ſlatuti; for if any of thoſe facts were 
omitted, he could not be laid to be diſcharged according to the ſotm 
of the ſtatute ; and for that purpoſe he cited Cro. Jac. 60g, Jobnſon's 
caſe, where tis ſaid, many of the faults in the indictment were 
aided by the concluſion, contra formam ftatuti in hujuſmodi caſu 

elliti et proviſo. 2. That if there had been any defect in the pro- 
ceędings of the juſtices of peace in this matter, it ought to be ſhewn 
by the other fide, and ſhould never be intended, as in the caſe iu 
Cra. Gar. 280, In a writ upon the ſtatute of Meſtm. 2. c. 46. for 
_ throwing down fenſes jn the night, tis not neceſſary to ſet out that 
the landlord bad a right to improve; but if he has not, it qught to 
come on the other ſide. 3. He argued it was good upon a general 
demurter, and cited ſeveral caſes of omiſſions in pleading, held good 
alter a general demurter. 1 Lev, 194. Cutler ver ſ. Saut berne. 1 Lut. - 
545: 9. Lee werſ. Elkin. He relied alſo on 1 Yentr. 356. Day 
ver}. Capleſlon, which though ceported ſhort: by the book, he took 
to be much ſuch a plea as this. For there it is ſaid the defenduat _ 
pleaded the ſtatute for the diſcharge of poor priſoners, and that he 
had been diſcharged by that act. ¶ But fee. the ſame caſe reported, 
Sir Thomgs Jenes 165. where tis ſaid, the defendant. ſet out in good 
form all matters and circumſtances by the act neceſſary.] 


The court were all clear of opinion that the plea was ill, even o 

a general demurrer; becauſe it did not appear to them, the neceſ· 
ſary facts not being averred to intitle the juſtices of peace to a ju- 
riſdiction, that they had any juriſdiction in this caſe; and judgment 
was given for the plaintiff. .Adjudged accordingly, El 5 Ants. 
Woodrington B. R. intr Woodrington et Deverill, intr. Mich. 5 Ann. B. R 
v. Deve, rut. 34. and that. it was naught on a general demurrer, as that caſe 
Salk. 5 was, and not aided by the ſtatute. for the amendment of the law, 
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Regina ver /. Baines. | 
: Paſeh. = Ann. B. R. 1 706. | 


1 3 Vol. 529. 
Baines being moved by the juſtices of peace of the s. c. $alk! 
county of Weſtmorland, from the office of clerk of the 2 
peace of the ſaid county, obtained a mandamus out of the King's 6 Mod. 192. 
Bench, to command them to reſtore him to that office, or to ſhew 
cauſe to the contrary ; which writ follows in 4is verbit. 


Anna dei gratia Angliae, Scotiae, Franciae et Hibernige regina, A mandanz: 
fidet defenſor, &c. cuſtodibus pacis noſtrae, ac juſticiarits noſtris_ad er _ 
 pacem in et pro commitatu illo conſervandam necnon ad diverſas felo- ice of derk 
nas, tranſgreſſiones, et alia malęfacta, in commitatu noſiro Weſtmor land of the. yeace. 
perpetrata audiendum et terminandam aſſignatis, et eorum cuilibet ſa- 

latem: Cum Ricardus Baines generoſus per praebonarabilem Thomam 

dominum Wharton nuper cuſtodem rotulorum pacis noſtrae in comitatu 

noſtro Weſtmorland praeditto debite nominatus et appunttuatus fuit cle- 

ricus pacts comitatus praedicti; qui quidem Thomas dominus Wharton 

enam adtunc habuit poteſtatem et authoritatem (ut cuſtos rotulorum 

cjuſdem comtatus) ad nominandum et appunctuandum eundem Ri- 

chardum Baines clericum pacis ejuſdem comitatus, babendum et te- 

rendum efficium- cler ici preis comitatus paaedicti, quamdiu ſe bene 

gereret; 1demgue Richardus in officium praedictum et exercitium inde 

delito modo et rite admiſſus fuit, virtute cujus idem Ricardus ad 
exertitium gicii praedidti, necnon ad proficua inde capienda juſte 

intitulatus fuit et exiſtit; vos tamen juſticiarit praeditti eundem _ 
Ricbardum ab executione officii praedifti minus rite amoviſtis, et ip- 

ſum ad exequendum offictum praedictum recuſatis, ad grave dammum © 

thhus Ricardi, ficut ex querela ſua accepimus : Nos igitur eidem 

Ricardo Baines celerem et feſtinam juſtitiam in bac parte fieri vo- 

lentes, ut eſt juſtum, vobis mandamus firmiter injungentes, 22 im- 
mediate poſt receptionem bujus brevis, eundem Richardum Baines ad 
executronem praedicti offictt clerici pacis comitatus praedicti reſtitu- 
atrs, et ipſum ad exequendum officium illud, et capiendum pr gficua 
nde pernnttatrs, vel cauſam nobis fignificetis in contrarium, ne in 
wſtris defetibus querela perveniat ad nos iteratim; et qualiter boc © 
praeceptum noſtrum ſuerit executum conſtare faciatis nobis apud 
Veſinonaſterium die Sabbati proxime poſt oflabis ſanfli Hilarii, hoc 
reve neftrum nobis tunc remittentes, T. J. Holt; milite apud Weſt 
mmaſterium 24 die Novembris anno regni noſiri primo. 


Per r curiae. 
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To which writ the juſtices of peace made this following return! 


8 Nes Chriftcphorus Muſgrave miles et baronettus, Chriſtepherus 
FP Pbilipſan miles, &c. cuſtodes pacis ac juſticiarii in brevi buic ſcbe- 
Adulae annexo infraſcripti, ſereniſſimae dominae reginae nunc in curia 

ißluus reginae coram ipſa regina apud Weſtmonaſtirium bumillime cer- 

de quod Richardus Baines in eodem brevi nomi natus, exiſiens 

clericus facts pro comitatu Weſtmorland praeditlo, practextu inge ad 
generalem quarterialem ſeſſonem pacis diclae deminae reginae tentam 

apud Appleby in et pro comitatu Meſtmerland praediclo decimo ter- 

tio die Aprilis anno regni diftae dominae reginae primo corum tunc 

' Juſticiariis diftae dominae reginae ad pacem in et pro comitatu ill 

conſer vandam,  necnon ad diverſas felonias, tranſgrcfſianet, et alia 

" malefafla in comitatu Weſtmorland praedifto perpetrata audiendum 

et terminandum a{/:gnatis, durante tota ſaſione illa, necnen ad ge- 

neralem quarterialem. ſeſſionem pacis dictae dominae reginae tentam 

apud Kirkby Kendall in et pro comitatu Weſimorland praediclo de- 

"cimo quarto die Julii anno primo ſupradifto, coram Chriſlophorg 

Muſgrave milite et barenctto, Richardo Sandford baronetto, Cbriſto- 

"#bero Philipſen milite, Jacobo Grehme, Williclmo Flemming, Hen- 

rico Grabme, Eduardo Willſon, ſen. Richardo Brathwaite, Jacobo 

Bird, et Thoma Dawes, armigeris, et Jobanne Archer in medicinis 

doore, tunc juftictariis dictae dominae reginae ad pacem in et pro 

| eeodem comitatu conſervandam, necnen ad diverſa felonias, tranſ- 
 greſſiones, et alia maleſacta in eodem comitatu perpetrata audiendum 

et terminandum aſſignatis, praedictum «fficium clerici facts pro co- 

mitatu illo exercuit et executus fuit; quodque poſlea et ante aduen- 

A complaint Tum brevis praedidti, ſcilicet ad praedictam generalem 'quaterialem 

again{ Baines, 'ſ/ tonem pacts ſuperius ultimo mentionatam, quaedam querela et ac- 

« the r atio in ſcriptis, juſtictariis pacis in ſalſione illa exhibita fuit, 


July, 1 Ann. guerens ef accuſam dictum Ricbardum Baines de diverſis malege- 
ſturis in executione praedicti efficit clerici facts pro ecdem comitatu 
perpetratis, eo quod ad praedictam tunc ultimam quarterialem ſeſ- 

| fronem facis ipſe idem Richardus Baines coegit quendam Jobannem 
Scott de Wicdhide labourer ad folvendum nevem ſolidos legatts monctae 
Angliae, ultra feeda ſua debita; acetiam quod praedictus Richardus 
Baines decimo die Aprilis anno regni diflae deminae reginae nunc 
primo ſupradifio exegit de quodam friſenario Lang borne, et coegit 
eum ſolvere et expendere ſummam «eto ſolidorum fex denartorum 
confimilis monetae Angliae, pro quodam proceſſu vocato ſubpoena ad 
fummonendum quatuor teſtes ad evidentias dandum ex parte ipfus 
priſonarii in /rfficne, qui quidem proceſſus, vacatus Subpoena, con- 
rinelat duodecim lineas et non amplius; quodgue ad eandem generalem 
guerterialem ſaſſionem pacis tentam eodem decimo quarto die Juli 
anno frimo ſupraditie, ſuper plenam examinaticnem et _ pro- 
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bationem veritatis materiarum eidem Ricbardo Baines ut praefertur 


impoſitarum aperte in eadem ſeſſune fattam et habitam in prae- 
ſentia praedieti Richardi Baines (qui exiſtens per ordinem euſdem 


ſojffants debite ſummonitus ad reſpondendum materiis illis ut prae- 


fertur ei impoſitis, ad eandem ſeſſionem in propria perſona ſua com- 


peruit, et ſeſe per conſlium eruditum in lege defendit) praedictus 
Richardus Baines inde convictus futt : ideoque confideratum fuit per Judgmert by 
curiam generalis quarterialis ſeſſionis illius, quod praedictus Ri- 2 M 
chardus Baines ab officio clerici pacis praedifli comitatus Weſtmor- taioes, 
land amoveretur et exoneretur, et idem Richardus Paines ſuperinde 
ante adventum brevis praedidti in aperta et piena curia ſeſſionis 
illius per curiam illam ab officio il'o amotus et exeneratus fuit : et 
praefati meds caſtodes pacis ac juſticiarii in brevi praedicto infra- 
ſeripti ulterius certificant, quod praefatus Richardus Baines non 
uit nominatus fue appunctuatus 1 clericus pacis pro comitatu 

ud exequendum, ad aliquad tem- 
pus poſt praedilam amotionem et exonerationem ejuſdem Richardi 
Baines ab officio ſuo praedicto; et quod praebonorabilis Thomas comes 
Thanet, cuſtos oem e dominae reginae nunc in et pro comi- 
tatu Meſlmorland praedicto exiſtens debito modo aſffignatus et con- 
Ritutus, cui de jure pertinet nominare et appunctuare clericum pacis 
pro comitatu Weſtmorland praedicto, poſt amotionem et exonerationem 
praedicti Richardi Baines ab officio clerici pacis pro comitatu We- 
morland praedicto, et ante adventum hujus brevis, nominavit et ap- 
pund uauit quendam Thomam Carleton generoſum fore clericum pacis 
comitatus praeditti, eodem Thoma Carleton adtunc exiſttente per- 
fona babili et ſufficiente reſidente in dicto comtatu WejImorland, ad 
exequendum officrum praedictum, quam diu ſe bene geſſerit : et ea 
de cauſa nos praefati cuſtodes pacis ac juſticiarii ut praefertur in- 
fraſeripti praefatum Ricardum Baines ad locum et offcium clerici pacis 
pro comitatu Weſtmorland praedicto reſlituere non poſſumus, prout per 
breve praediftum nobis praccipitur. 


There was likewiſe a certiorari directed to the ſaid juſtices of came to 
peace, to command them to certify all orders againſt Wiliam At- remove orders 
Ainſon and Richard Baines, made by the faid juſtices, or any of 23 
them, which writ of certiorari bore teſte, June 25. 19 of the 
Queen, and was returnable à die ſancti Michaelis in unum menſem, 


upon which the order againſt Baines only, reported hereafter at 
ge, was returned, 


Exception was took to the return of the mandamus, that the of- 


fence was uncertainly alleged, Gc. and therefore a peremptory if pats agg 
mandamus was prayed but the court ſaid, the order was ajudg- — « ar 
jalices of peace for removal of a clerk of the peace is returned, on a complaint to them . 
daugh unceruinly returned, no peremptory mandamu ſhall go, while the judgment is in force, 


ment, 
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ment, till ſet aſide, and therefore adviſed the council for Ve. 


Bames to take exception to the order returned. on the.certiorar;, 


but refuſed to grant a peremptory mandamus. Whereupon the 


council for Mr. Baines took the ſame exceptions to the order, a8 
are hereafter mentioned at large. And when the court were ready 
to giye their opinion, Mr. Attorney General Northey took excep- 


tion to the certiorari, that the order was not thereby removed, 


becauſe the certiorari was to remove all orders againſt Arbinſou and 


Baines, and the order returned was againſt Baines only, where. 


ba, upon the certiorari was quaſhed, Mich. 4 Ann. after having heard 


council on both ſides. [See the report of it before, 1199] And 
on a new certiorari iſſued, the order following was returned up, 
made at the general quar ter- ſeſſions of the peace for Wetmorlani, 


| held the 14th of July the firſt of this Queen. 


The order of 
the jullices. 


"The miſde- 
meanors. 


Whereas by a complaint and charge in writing at this ſeſſions, 
held the ſaid 12th day of Fuly, preferred and exhibited: to this 
court, againſt Richard Baines of Appleby in this county of Ves. 
morland gentleman, clerk of the peace for the ſaid county, who 
the 10th.day of April laſt paſt, and during the whole laſt general 
quarter- ſeſſions of the peace held for this county, did claim and 
exerciſe the ſaid office of clerk of the peace for this county, the 
ſaid» Richard Baines was charged with divers miſdemeanors by 
him committed in the execution of the ſaid office of clerk of the 
peace for this county, vig. that he the ſaid Richard Baines, the 
ſaid 1oth day of April laſt, did exact from one priſoner Langborne, 
and compel him to pay and expend the ſum of eight ſhillings and 
fx pence, for a ſubpoena to ſummon four witneſſes to give evidence 
for him in the ſeſſions, which ſulpoena contained but twelve 


lines; and that the ſaid Richard Baines alſo did at the ſaid general 


quarter - ſeſſions held for this county exact of one John, Scott of 
Meodſ ide, a poor labourer, and force him to pay, the ſem. of nine 
ſhillings more than his juſt fees: and alſo that the ſaid Richard 
Baines had committed divers other exactions and extortions 
particularly mentioned in the ſaid charge in writing, and now 


at this general quarter ſeſſions, held by adjournment on the. 
ſaid 28th day of Auguſt, upon due examination in open court of 


the ſaid matters. alleged againſt the ſaid Richard Baines, who by 
order of this court hath been duly ſummoned to anſwer the ſame, 
and did attend in perſon, and had particular notice of each charge 
againſt him, and made defence by his council thereunto, and upon 
full proof of the premiſſes made in open court, it doth appear to 
this court, that the ſaid Richard Baines hath miſdemeaned himſelf 
in his ſaid office of clerk of the peace of this county, and in exe- 


cution thereof, by exacting and extorting by colour of his faid 


office from the ſaid priſoner Langhorne the ſaid 10th day of * 
% 2 . 
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laſt paſt the ſam of ſix ſhillings for the ſaid ſubpoena, to ſummon 
the ſaid four witneſſes, which, is three ſhillings and fix-pence more 
than the accuſtomed fee of right due for the ſame, and by exacting 
and extorting by colour of his ſaid office at the ſaid laſt general 
quarter - ſeſſions from the ſaid Jahn Scott nine ſhillings more than 
his juſt fees; and thereupon this court doth openly in court diſ- 
charge and remove the ſaid Richard Baines from the office of tlerk 
of the peace of this county of Wqmoreland, and he is hereby by 
this court diſcharged from the ſame accordingly. 


Per curiam, Thomas Carleton cleris. pacic. 


Divers exceptions were taken by Mr. Baines's counſel to this 
order, which were argued ſeveral times, and it was inſiſted upon 
by them that this order ought to be quaſhed. They faid, that 


though before the act of 1 Will, & Mar. . 1. c. 21. the clerk ogce ofcter 
of the peace was removable by the cu/los rotulorum, yet now by ofthe peace. 


virtue of that ſtatute he has a freehold in his office, it being enact- 
ed by that ſtatute, that the caſtos rotularum ſhall appoint the clerk 
of the peace for ſo long time as he ſhall well demean himſelf in 
his ſaid office; and that freeholds are fo much favoured by the 
law, that all acts which would avoid an eſtate of freehold muſt 
be taken ſtrictly, and executed preciſely, and therefore a man can- 
not avoid an 1 of freehold for a condition broken, without an 
actual entry. Tis true the freehold the clerk of the e has in 
his office is by the ſame act ſubjected to the juriſdiction of the 
juſtices of the cer ſo that for a miſdemeanor committed by him 
in his office they may remove him in a ſummary way; for it 
is enacted in the fame ſtatute, ſecf. 6. that if any clerk of the 
peace ſhall miſdemean himſelf in the execution of his office, and 
thereupon a complaint and charge in writing of ſuch miſdemeanor 
ſhall be exhibited againſt him to the juſtices of the peace in their 
general quarter- ſeſſions, it ſhall be lawful for the ſaid juſtices, or 
the major part ofthem, from time to time upon. exatnination and 
due proof thereof openly in their ſaid general quarter-ſeflions to 
ſaſpend or diſcharge him from the ſaid office ; and that then the 
ciſ os rotulorum ſhall appoint a new clerk of the peace. But then 
the juſtices of peace in cafe of ſuch removal mult purſue the me- 
thod which that act has preſcribed, and if they do not, all their 
proceedings will be void. And proceedings ia caſes of this nature, 
which are to deprive a man of his freehold in a ſummary way, 
without letting him be tricd by his peers, are always couſtrued 
ſtrictly, and never ſupplied by intendment of matter which don't 
appear on the face of them. 
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This ſtatute therefore gives the juſtices of the peace a power to 
remove the clerk of the peace. | 


1. For 8 in the execution of his office. 


2. This removal muſt be upon a charge in writing before them 
-of ſuch miſdemeanors. And this is but agreeable to common 
juſtice, that the party may know his charge, that he might have 
a fair hut fennel to make his defence: but in this caſe it don't 
appear, that there was any charge in writing againſt Mr. Baines 
for any miſdemeanors committed by him in his office. 


For the firſt part of the order is only a recital of a charge, ac- 
cording to the inference or apprehenſion of the juſtices, that Mr, 
Baines miſdemeaned himſelf, and cannot be took to be the charge 
itſelf, but only is a narrative, that there was a charge, which us 
they took it, imported miſdemeanors. If it had gone no further, 
that had been plainly ill, not only becauſe it does not appear there 
was any charge of miſdemeanors, but likewiſe becauſe it is too 
uncertain and general, viz. divers miſdemeanors, &c. for the miſ- 
demeanors ought to be ſpecified, that the court here may judge, 
whether they were miſdemeanors in his office or not. 


Then as to the facts after the viz. they are not ſufficiently ſet 
forth. | 


For as to the fact in relation to Langhorne, that don't appear 


to relate to Mr, Eainess office of clerk of the peace, as it is ſet 
out in the order. For 1. it is not ſaid to be done colore fie. 
In Hutt. 70. Luidley's caſe, in an information againſt the under- 
| ſheriff of Tor4, for taking 1/7. 10s. for making a warrant on a 
capias ad fſatisfactendum, it was held not enou 5 to ſay, he colore 
Meri did it, but it ought to be ſhewn, to whom the capiat ad ſa- 
tisfactendum was directed. 5 


2. It don't appear the 8 g. and 65s. was too much, or more than 
was his due. 5 ä 


3. It don't appear, the ſubpoena was to 2 witneſſes to 
the ſeſſions of the peace of Weſtmoreland, or that Mr. Baines made 
the ſubpoena as clerk of the peace of Weſtmoreland. _ 


4. 'Tis faid Mr Baines compelled Langhorne to pay and expend 
85. and 69. but tis not ſaid to whom Mr. Langborne paid the 
d J. 
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8 4. and 6d, nor that Mr. Baines received it; but it ſhould be ſo 
expreſly averred, and that Baines extorfive received it. 


Then as to the fact in relation to Scott, it is laid as ill: 


1. It is not ſaid, Baines colore officii, or extorfive exacted of 
Scott, &c. | 


Cf | | 
2. It is not ſaid for what he forced Scort to pay the 95. 
3. It is not ſaid to whom Sœott paid them, | 


4. It don't appear but that g s. were due from Scott more than 
his fees, and therefore it ſhould have been ſaid,, Baines forced Scort 
to pay 9 5. pro feodit, et ultra feoda. 


And therefore for theſe reaſons the counſel for Mr. Baines in- 
ſiſted on it, that this order was ill, and ought to be quaſhed. 


E contra it was argued for the Queen, that the order was good, 
andought to be confirmed, and it was infiſted on by the Queen's 
counſel, that this ſtatute of 1 Will. & Mar. c. 21. does not make 
this office of clerk of the peace a freehold by expreſs words, but 
only by conſequence of law ; and though it is a freehold, yet that 
ſtatute, which has made it fo, has ſubjected it to the juſtices, and 
therefore this officer muſt take his office with the charge. 
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1, Object. They argued, that there is not the ſame certainty Vide 1 Sid, 


requiſite in an order made by juſtices of the peace, as in an indict- 
ment. In 1 Ventr. 37. The King ver/. Nelſon, a motion was made 
to quaſh an order for keeping a baſtard child, becauſe it was ſai 

io be made ad ſeſſionem in comitatu praedicto, and did not ay, 


tentam pro comitatu praedicto. Sed non allocatur; for ſays the 


book, ſuch ſtrictneſs is not required in an order. 


2. Object. That this order was ſubſtantially good, though per- 


haps it might have been expreſſed more fully; for it does appear 


upon the whole order, that the ſtatute has been purſued in re- 


moving Mr. Baines : it appears, there was a charge againſt him 
in writing, that he had notice, and was heard by his counſel, 
what he had to ſay ; that the facts charged on him were miſde- 


meanors in his office, for the viz. incorporates the ſubſequent par -/ 


ticular facts with the general words before, and makes it altogether” 
a good charge for miſdemeanors in his office, being explanatory of 


the general words precedent, and upon this head ſeveral' caſes 


were cited, to prove that it was the proper office of a viz. to ex- 
plain ; 
| 


419. 
2 Leb. 521, 
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the plaintiff replied, that the arbitrators after making the bond, and 


Weſt's Prec. 
Inditments, 
ſec 97, 130. 


order; and they cited 1 Sid. 91. The King verf, Cover, as a ſtrong 
_ caſe for them. In an indiftment againſt the bailiff of a hundred 


it will, yet the judgment was full, and ſufficient ; for therein the 


3 and 'twas not to be ſuppoſed they would act irre- 
gularly. 


particularly. 


plain ; nay, that an averment under a viz. is ſufficient. of itſelf; 
and for that 1 Saund 169. Skinner ver” Andrews was cited, where 
in debt on an obligation, dated Feb. 8. 19 Car. 2. the condition - 
was to perform an award to be made on or before the 16th of 
March next following ; the defendant pleaded no award made ; 


before the exhibiting the bill of the plaintiff, viz. the ſaid 16th of 
March, made that award, and then aſſigns a breach, &c. the de- 
fendant demytred z and 'twas adjudged, that this averment, that 
the award was made on the 16th of March under the viz. was 
ſufficient. Beſides they urged farther, that if the viz, was not in 
this caſe took to be explanatory, the order weuld be nonſenſe, be- 
cauſe it began after the v/z. with the word, That, Sc. 


3. Obj. They further fad, that an indiQtment good to a com- 


mon intent is well, Co. Lit. 303. much more in the caſe of an 


for extortion, cilicet, that colore oſſicii he took 50 5. held good after 
a verdict, though ill on a demurrer. And Sir Thomes Powys cited 
2 Browl. 151. Dr. Manning caſe, if particular facts are charged 
in a bill in the Star Chamber, and afterwards there are general 
words, as for extortion, oppreſſion, and other offences; if the par- 
ticular facts are proved, he may examine to other particular Fes 
included within the general words, and they ſhall aggravate, and 
the court will give a higher ſentence. for them. 


4+ Obj. Twas further inſiſted, that let the reſt of the order be as 


Juſtices have expreſly adjudged Baines guilty of miſdemeanors in his 
office; that this clerk of the peace was the- juftice's. own officer, 
and therefore they had a greater power over him, and that the juſ- 
tices being a court of record, great regard was to be had to their 


| Totheſe objections it was anſwered by the counſel of Mr. Baines 


And as to the firſt they ſaid, that as much certainty, was required 
in orders as in indictments, as to matters of ſubſtance, and ſo 
was the conſtant experience; but the ſame form was not abſolutely 
neceſſary, and therefore in convictions for deer-ſtealing it was not 
neceſſary to have vi et armis contra pacem, &c. and ſo was it ad- 
Judged 7.12 Mul. 3. B. R. the King verſ. Cband er and Speed. [Ante 
5455 88 ,] and therefore the words reported in 1 Vent. 37, that ſuch 
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tion; but that book nor no other ſays, there need not be the Pa 
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ſtrictneſs is not neceſſary in an order, muſt be underſtood accord- 
ing to the ſubject matter of the queſtion, which was about the 


ſtrictneſs as to matters of ſubſtance. Beſides Mr. Fentris at that 


time was a very young reporter, and might miſtake, as plainly he 
did in what he makes the court fay, B. 59. in relation to keeping 
the baſtard child. 


As to the ſecond objection, they ſaid, that the charge mention- 
ed in the order is not a good charge, becauſe it don't appear the 
miſdemeanors therein mentioned were miſdemeanors in bis office ; 
that the vis. in this caſe can't incorporate the ſubſequent fats 
with the charge, nor be explanatory, becauſe here the matter alle- 
ged before the viz. is nothing but a ſtory told by the juſtices of 
what their judgment and apprehenſion was, that this was a charge 
in writing of miſdemeanors of Mr. Baines in his office, then comes 
the vis. which is to ſhew the court, how the charge was of miſ- 
demeanors in his office, and 1s no more than if it had been, vis. 
the charge was that Mr. Hainer did fo and ſo, which when ſhewn 


don't appear to be in execution of his office, and this that comes | 


under the viz. is to be took to be the very charge, and what went 
before only the inference and collection of the juſtices, and there- 
fore the caſe out of 1 Saund. 169. don't warrant this order; for if 
the viz. muſt be took as a ſufficient averment of itſelf, as tis ad- 
judged in that caſe, yet here what comes under the viz. is not laid 
to be in execution of his office, and therefore not a good charge. 

Beſides in that caſe, as reported in 1 Sid. 370. tis held but form, 
and that it had been ill on a ſpecial demurrer. And 'twas further 

inſiſted on, that if the viz. was not took to be explanatory, yet the 

order would not be nonſenſe, though it began with, That, &c. be- 

cauſe that muſt be took to be the very ſubſtance of the charge, 


As to the third objection, twas anſwered, that that rule, that 


an indictment is to a common intent, muſt be underſtood 
where ſubſtance enough appears, but in this caſe there does not. 
As to the caſe in 1 Sid. 91. they ſaid, in 1 Keb. 357. tis reported, 
that the indictment was, co/ore offici: et extor/ive, which is ſtronger. 
But Powell juſtige held that caſe not to be law, and as to the caſe 
in 2 Brown. 157. 'twas laid, it was a Star Chamber caſe, but 
could not hold at common law; for the conſtant practice was a- 
Bainſt it, as well as the reaſon of the thing. 


As to the fourth objection, 'twas ſaid, th at the judgment did not 
make the order 


good, if twas otherwiſe ill, becauſe twas a con- 
clufion without premiſſes, and as for Mr. Baines being the offi. er 
of the juſtices, that would make no alteration, he ought to have 
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juſtice done him, and as to matter of intendment, the court could 
not intend one way or other, but muſt take it as the order was, 
and therefore the counſel for Mr. Baines concluded that the order 
ought to be quaſhed. | ; 


Afterwards in this caſe the judges gave their opinions ſeriatin. 
Mr. juſtice Powys and Mr. juſtice Gould held the order good, for 
the ſame reaſons uſed by the counſel for the Queen ; but chief 
Juſtice Holt and Mr. juſtiice Powell held the order ill, for the rea- 
ſons urged by Mr. Barnes's counſel, and were of opinion it ſhould 
be quaſhed. Whereupon the court being divided, the juſtices 
agreed, the matter ſhould be argued before all the judges of England 
at Serjeant's Inn, and that judgment in the King's Bench ſhould be 
given according to the majority of their opinions. Whereupon in 
Trinity term 5. it was argued at Serjeant's Inn in Chancery lane by 
by Mr. Attorney Northey for the Queen, and by Mr. Raymond for 
Mr. Baines. And the juſtices of the King's Bench retaining their 
former opinions, fix of the juſtices of the Common Pleas, and the 
barons ob the exchequer, v7z. chief baron Ward, juſtice Blencowe, 

_ juſtice Tracy, baron Bury, baron Price, and juſtice Dormer, were 
of opinion the order was ill, for the aboveſaid reaſons, and ought 
to be quaſhed ; the chief juſtice and baron Smith held the order 
good. And afterwards in the ſame Trinity term the order was 
quaſhed by the court of King's Bench. | fy 


| Smith wer/. Gould. 
S. C. Salk. - | 
666. N an action of rover for a negro, and ſeveral goods, the defen- 
Trover don't | dant let judgment 7 by default and the writ of inquiry of da- 
8 mages was executed before the lord chief juſtice Holt at Guildballin 

785, ia. London Upon which the jury gave ſeveral damages, as to the 

2 lev. 201. goods, and the negro; and a motion as to the negro was made in 

3 42 arreſt of judgment, that rover could not lie for it, becauſe one 

1 luſt, 85, could not have ſuch a property in another as to maintain this 

12. action. Mr. Salteld for the plaintiff argued, that a negro was 1 

, lde . chattel by the law of the plantations, and therefore zrover would 
03. b. lie for him; that by the Levitical law the maſter had power to kill 

15 os hg his ſlave, and in Exodus xx. ver. 21. it is ſaid, he i but the maſter's 

cap. 3. money; that if a lord confines his villain, this court cannot ſet him 

Hob. 99. at liberty: Fitz. Villain 5. and he relied on the caſe of Butts and 

Tic bien, Penny, 2 Lev. 201. 3 Keb. 785. as in point, where it was held, 

16. trover would lie for negroes. Sed non allocatur, For per toten 
Went. Of. curiam this action does not lie for a negro, no more than for any 

| Bald. gg,” other man; for the common law takes no notice of negroes being 


different from other men. By the common law no man can have 
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a property in another, but in ſpecial caſes, as in a villain, but even 
in him not to kill him: ſo in captives took in war, but the taker 
cannot kill them, but may ſell them to ranſom them: there is no 


ſuch thing as a ſlave by the law of England. And if a man's ſer- vide H.8 9 
vant is took from him, the maſter cannot maintain an action for W. z. B. R. 
taking him, unleſs it is laid per quod ſerwtium amiſſit. If A. takes Chemberlein 


verſ, Harvey, 
. , . . Holt's cpinion 
quare cepit B. captivum ſuum Gallicum. And the court denied the accord. 


opinion in the caſe of Butts and Penny, and therefore judgment was . 146. 


given for the plaintiff, for all but the negro, and as to the damages 
þ him, quod querens nil capiat per billam. | 


Regina ver/. Truebody. 


O a mandamus directed to the mayor, &c. of the borough of 8. c. Rep. Q. 
Leſtwithiel in Cornwall, to reſtore Truebody to the office of a {; 75: 


capital burgeſs of that borough, they returned the conſtitution of the 1 


borough, and the election of Truebody, &c. but they ſhew further, durge' quite 
that Truebody left the borough, and lived out of it for ſeveral years, babs he cor 
and neglected attendance at the publick aſſemblies, Cc. and there- Hay be dif 
fore they removed him from his place of capital burgeſs. Sir Joby neee 
Hawles for Truebody took an exception to the return, that it did not ang aa 
appear that Truebody had any notice or ſummons to attend, and 

ſhew cauſe, why he ſhould not be removed; which was contrary 

to natural juſtice, that a man ſhould be disfranchiſed, without ever 

being heard what he had to ſay for himſelf, Sed non allocatur; for 

fer curiam, if a capital burgeſs quite leaves the borough, and 

and reſides altogether in another place, there is no need of ſum- 

moning him before he is removed ; becauſe he has abdicated the 

9 and it is a ſufficient ground for turning him out; other- 

wiſe it he only left the borough a while for his health's ſake, &c, 

And the return was adjudged a good return, 


Dunn qui tam, &c. ver/. Hinchdy, 
Intr. Hil. 3 Aunae B. R. Rot. 169. 


Bucks, ff. CY Eorgius Dunn qui tam pro domina regina nunc quam pro 8. C. Salk. 
ſeipſo in bac parte ſequitur, queritur d. Joſepbo Hinchdy 4 8 


in cuſtodia marreſchalli marreſchalciae dictae dominae reginae coram ifja 290, 314. 


regina exiſtente, de placito guad reddat diflae deminae reginae et eidem as , _ 1 


Georgio, qui tam, Cc. wiginti quatuor libras, quas dictae deminae Lins and (a1. 
reginae et cidem Georgio, qui tam, &c. debet et injuſle detinet ; pro ing bu:tons of 


© videlucct, quod praedifius Jeſephus poll decimum diem Februarii 9% 0uy, 


anno C. 2. 
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anno thomitii millefims ſexcenteſimy nonageſimo octavo, ſeilicet fexts 

e Juni anno reg Aclae dominae reginae tunc tertis, infra hoc reg- 
num Angliae, videlicet apud Stony Stratford in comtatu Bucks pra- 
Alo, freri cauſavit et vendidit duodecim duodenas, Anglice dozens, 
Abulnrum, Anglice buttons, de figno tantum, et molinatarum, An- 
ghee turned, in imatatione aliarum fibularum, contra formam ffaturi 
In hDujuſmodi caſu inde nuper editi er provifi z per quad idem Foſephus 
Juxta formam ſttatuti in hujuſmod: caſu mae editi er provifi forisfecit 
diftar dominae reginae, et eidem Georgio, qui tam, &r. quadragin- 
ta folidos pro qualibet duodena mde, in toto attingentes ad prae- 
diftas viginti quatuor librat; er ſuper inde actio accrevit diftae ab- 
minae reginae, et eidem Georgio, qui tam &c. ad exigendum et ba- 
bendum de praedicti Joſepho eaſdem viginti quatuor libras ; praediftus 
tamen Joſephus, licet ſaepius requifitus, praedictas viginti quatuor li- 
bras, ſeu aliguem inde denarium, dictae dominae reginae, et eidem 
Georgio, qui tam, Gt. ſeu corum ulteri nondum ſolvit, ſed as dictae 
dominae reginae, et eidem Georgro qui tam, &c. folvere omnino con- 
tradixit, et adbuc contraditit; unde eidem Georgius, qui tam pro 
difta domia regina quam pro ſeipſo in hac parte ſequiter, dicit, quod 
ihſe deterioratus eff, et damnum babet ad valentiam triginta librarum, 
et inde producit ſectam, &c. Upon nil debet pleaded, the cauſe came 
to be tried before the lord chief baron Ward in Bucks, and the jury 
found a ſpecial verdict, vig. that the defendant, the day and year 


Buttons made in the declaration, cauſed to be made and fold twelve dozens, as is 


ſet forth in the declaration ; and that thoſe buttons were mate of 


me ſhank, wood only, Except the ſhanks of the ſaid buttons, which were 


made of braſs : and then they found farther, that there are ſeveral 
buttons made of wood only, but whether the buttons ſo made 
and fold are, and ought in law to be adjudged, buttons made 
and ſold contrary to the ſtatute, the jury don't know, but pray 
the advice of the court : if the court ſhould be of opinion that 
then are, then they find the defendant owes the Queen and the 
plaintiff, gui tam, &c. the ſaid twenty-four pounds Ge. if not 
then they find the defendant owes not the Queen and the plaintiff, 
gui tam, &c. any thing. This action is grounded on 10 & 11 
Will. 3.c. 2. And it was argued by Mr. ſerjeant Veld, and Mr. 
Eyre for the defendant, that this fact found in the ſpecial verdict is 
not within the ſtatute : becauſe, Firſt, they ſaid the ſhank was 
part of the button, and therefore, that being made of braſs, it was 
not a button of wood only: Secondly, that the preamble of the 
ſtatute recited the miſchief to be from making and wearing, and 
the preamble explains the enacting part, ſo that or ſhould be con- 
ftrued and, the words being, that no perſon ſhould make, ſell, or 

ſet on, in the disjunctive; but the conſtruction in order to com 
with the preamble, and to prevent the miſchief therein recited, 
muſt be, that no perſon ſhould make, ſell, and ſet on, and res 
en 


Saas * 


then the defendant has not incurred the penalty of this ſtatute, be- 
cCauſe the declaration only charges him, that he cauſed to be made 
and ſold, but not that he cauſed to be ſet on. But the court were 
clear of opinion in both, points for the plaintiff, For as to the 
ſhank, it is no eſſential part of the button, for buttons of filk and 
hair are made without ſhanks, and ſo was it adjudged. Hil. 
13 Will. z. B. R. the King verſ. Roberts | Ante, 712.) As to the 
ſecond, the words are plain in the disjunCtive, and either making, 
ſelling, or ſetting on ſuch buttons, are offences within this ſtatute ; 
and the parliament could never mean them in the copulative, be- 
cauſe they who make and ſell the buttons, very rarely, or never, 
are the perſons that ſet them on, or cauſe them to be ſet on the 
cloaths. And judgment was given for the plaintiff, Apr. 26, 1705. 
CCL Annae, Mr, ſerjeant Cheſbyre and Mr. Raymend for tho 
plaintiff. 15 900 Pm | 
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HE judges all met at Serjeant's Inn in Chancery-lant this 
term, to conſider of the act of parliament of laſt ſeſſions, 
intituled, An act to prevent frauds frequently committed 
by bankrupts ; and upon conſideration thereof, they all 


unanimouſly came to theſe reſolutions following: 


1. That the commiſſioners of bankrupts have no authority to 
proceed upon that ſtatute, unleſs the perſon did become a bank- 
rupt after the 24th day of June 1706, although ſuch perſon had 
committed an act of bankruptcy before the 24th of June, if no 
commiſſion was ſued out thereupon before the 10th of March 
before. 


2. That the commiſſioners ought to certify, that ſuch perſon 
became a bankrupt after the ſaid 24th day of June. 


3. That upon references of commiſſioners certificates upon that 
ſtatute to the judges, they will examine into, and take notice of 
the time of the act of bankruptcy committed, if complaint is made 
thereof by the bankrupt's creditors, otherwiſe not. | 


4. That if the commiſſioners certify a fact that is falſe, the 
whole certificate will be void. 


5. That upon references of the certificates of the commiſſioners 
to the judges, witneſſes ſhall be examined upon oath, to ſatisfy 
the judges as to the facts, or elſe copies may be produced of 


afidguits took before maſters in Chancery, ordinary or extraor- 
inary, and filed in Chancery. 5 mY 


6, That 
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6. That the allowance or diſallowance of the certificate by the 
judges ought to be filed, as is the allowance by the lord keeper. 


7. In caſe the commiſſion of bankrupts fell by the death of the 
commiſſioners, and was renewed and purſued without intermiſſion 
or loſs of time, the ſecond commiſfion ſhall be as the firſt was, 
and the bankrupt ſhall have the ſame benefit by it. 


8. In caſe a commiſfion is ſuperſeded, yet it may be renewed 
by procedendo, without any damage to the bankrupt. 
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Colebeck ver. Peck. 


Intr. Mich. 5 Ann. B. R. Rot. 187. 
1 T. E plaintiff ſued a ſcire facias againſt the defendant, u 


Das diecaher executor to J. S. on a judgment obtained by him againſt 
a verdict a- the teſtator: the defendant pleaded in abatement, that 
3 the teſtator died before judgment, &c, The plaintiff 
day in bank, replied and ſet out the ſtatute of 17 Car. 2. c. 8. and that the teſ- 
tator died after a verdict obtained againſt him, and after the day of 
nifi prius, and before the day in bank. The defendant demurred, 
and Mr. Whitaker inſiſted that the plaintiff ought to have ſued 
a ſpecial ſcire facias, and not a general one; for now the writ 
ſuppoſes a judgment againſt the teſtator in his life-time, and the 
replication ſhews it was entred after his death, though well entred 
x Salk. 8, by virtue of the ſaid ſtatute, But per curiam, the writ is good, 
: 5 277. and could not be otherwiſe; for had it been ſpecial, there would 
* Keb. 849. have been a variance, the judgment being entred generally; and z 
reſpondeat ulterius was awarded. Vide Raymond. 210. 1 Mod. 6, 

Burnett verſ. Holden. 


The Queen ver/. The inhabitants of Barking, of the ham- 
lets of Donneſdon and Needham in the ſaid pariſh. 


6. C. Salk, PON quaſhing of ſeveral orders made relating to the poor's 
Tk rates, the matter in difference was referred by the ing' 

not taxable to Bench to the determination of the lord chief juſtice Holt, 
the Ee Back. having heard all the parties, and they not ſeeming ſatisfied with 
es his opinion, they ſignified their conſent in writing to ſubmit this 
aueſtion to the opinion of the judges of the King's Bench, viz. 
whether a farmer for his ſtock ſhall not be chargeable and taxable 


1 


. T2 


Fs 


* 


. 
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to the poors rates, as well as a tradeſman for his ſtock in trade. 
And November 22 laſt paſt, Powell, Powys, and Gould juſtices, 
were of opinion, that a farmer for his ſtock was not taxable, con- 
trary to the opinion of Halt chief juſtice, Whereupon the fol- 
lowing rule of court was made this term, viz. Suff. 4 Regina ver /. 
inbabilantes parochiae de Barkin, et hamlet. de Nee „et bam- 
let, de Donneſdon, in parochia praedicta. Super matura delibera- 
tine per curiam hic habita, cenſideratum eſt! per curiam bic, 
quod fir marius, Anglice a farmer, non erit onerabilis et texabilis 


* 


ad ratas paupenum pro pecu:us, Anglice ſtock: et quod artiſex An- A tmadeſaas 


gie a tradeſman, eff onerabilis et taxabilis pro peculits, Anglice bs — ſock 


lack in arte, Angace trade. 


1262 1 
Faſter Term 
6 Annae reginae, B. R. 1707, 
Powell ver. Beresford. 
-Aninſtroment N an appeal todelegates from a ſentence of the Prerogative 
nes by ba Court the caſe was this. Jobn Beresford having had 1 
ee be long acquaintance with Mrs. Peel, afterwards married 
. ality, where- the reſpondent ; but having 500 J. of Mrs. Powell s in his 
by he gave = hands, on the 7th of December 1704. made a will or teſtamentary 


out witneſs, 

or making an 
executor, de- 
clared a will. 
2 Vern. 647. 


ſion for the ſaid D. Powell, for ſeveral good reaſons inducing me 


ſchedule, all of his own hand-writing as follows: In the name of 
God, Amen. I John Beresford of the Inner Temple, eſq; do make 


Dorothy Powell, to be paid by my executor, adminiſtrator, and for 


 resford did declare he had left with Mrs. Pozoe/! an unqueſtionable 
| ſecurity for 1000/. charged upon his real and perſonaleſtate; andthat 


this wy laſt will and teſtament for fear of mortality, till I can ſettle 
it more at large: I do give and bequeath the ſum ef 1000/7. unts 


fure payment thereof I do charge all the real and perſonal eſtate 
which I have in the world, I being very deſirous to make a provi- 


thereunto. In witneſs whereof I have hereto ſet my hand this 
preſent 7th day of December 1704. Signed John Beresford; and 
delivered the ſame to the ſaid Dorathy Powell. And about a fort- 
Night before his death, which happened in January 1704. Mr he. 


he had done the fame for fear of mortality, till ſuch time as he could 
make a full and compleat will, which he declared he would do, © 
ſoon as his wife was brought to bed, to ſee if it were male or fe- 
male. He. died ſuddenly 6 February 1704. leaving his wife the 
appellant, then lying-in of a daughter The widow afterwa 
came to take adminiſtration to her huſband, and a caveat 4; el 
tred by Mrs. Powell, ſhe appeared, and pleaded this will or ſche, 
dule teſtamentary, and proved by four witneſſes what is alleged 
before. She was alſo examined on interrogatories on the pray" 
the reſpondent, on which ſhe depoſed, that ſhe was married to Mi. 
Beresford 18 July 1700, at his chambers in the Inner ow. 


b | 
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Robert Harſret clerk, ſince deceaſed. [But the marriage wasnot 
inſiſted on, Harſnet being dead.] > 8 8 


His hand was proved by three witneſſes, who ſwore they knew 
his hand, and believed it to be all his hand. A deed was proved to 
be executed by him, to which his name was ſubſcribed, by wit- 
neſſes that ſaw him ſubſcribe his name thereto. And four ſenior 
proctors were ſworn to examine and compare the letters and cha- 
racers, . Beresford, wrote to ſuch deed, and the characters and 
letters, Jahn Beresford, ſubſcribed to the will, and to report their 
judgment to the court upon their oaths, who returned they found 
they were one and the fame hand-writing of Jen Beresford the 
4citator. | ö | : 


The cauſe coming to be heard before the judge of the Prerogative, 
Sir Rich. Raines, he gave ſentence againſt the will, and pronounced. 
that Jobn Beregerd died inteſtate without any will at all by him 
made. And on this appeal being heard before the delegates, among 
whom were lord chief juſtice Holt, baron Price, and judge Dor- 
mer, the ſentence was reverſed, and they pronounced for the will. 
R. Reymond counſel for the appellant. | | | 


5 Regina ve Ipſwich corporation. Ante, 1233. 


Peremptory mandamus being granted by the King's Pench, to R. Aon n 
reftore ferjeant 7Fbitacre to the office of recorder of Igſwicb, i peremptory 
Hil. 4 Arnae, returnable the firſt day of this term; the corpora- gr, 
tion returned, that they had reſtored him according to the com- fame day an 
mand of the writ. And on motion to file the return, it was oppo- order to ſum- 
ſed, on ſuggeſtion that the writ was not effectually obeyed ; for at pays 
the fame time they reſtored him, they made an order to ſummon cauſe why be 
him, to ſhew cauſe why he ſhould not be again diſcharged, which ©94!d act be 
ſummons was ſerved on him. And on the 1 5th of May 1707. .on Aue 
hearing counſel of both fides, the fact appeared to be, that a great wu tar 
court, whichis an affembly of the whole e ape was called — 555 
22 April 1707. where it was ordered he ſhould be reſtored, and gre. 
he was reſtored. And they made another order after at the ſame 
court, that he ſhould be ſerved with a ſummons, to ſhew cauſe an 
the ych of May, why he ſhould not be diſplaced for miſdemeanors 
committed by him, ſpecifying what, part of which or moſt were 
the ſame as in the former return. e 7th of May he ſent an au- 
ſwer in writing to the miſdemeanors charged on him, which was 
voted inſuffieient, and they diſplaced him again. And the return 
to the peremptory mandamus Was allowed to be filed, and held, the 
A writ 
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Goh a | op poſed ſerjeant 7 bitaker. 


Tafants in in- 

formation for 
riots appear 

by ettoraty. 


Amercement 
of an infant 
aided after 


16% 1 Ter. guardian The tenant pleaded, Ne wunques ſerfie que dower. On 


S, <:8. 


that the huſband was ſeiſed, &c. and further, that he died the 14. 
Juby 1703. ſeiſed in fee, and that the tenements were worth 404. 


ſaid value, and beſides coſts 2 d. and for coſts 40s. And judgment 


of the tenements, Cc. to hold in ſeveralty 7 metes and bounds, 
h 


lue and damages attained in tote to 61 J. 15. Et praedictus Jo- 
Hannes Wilkinſon in miſericordia, Sc. The defendant by his guar- 


1 0 | ee 
writwas well obeyed: R. Raymond counſel for Mr. 7. bompſen, who. 


Regina ver/; Tanner et alios. 


N an information for a riot, the defendant pleaded not guilty, 

and the cauſe being carried down to Hertford aſſizes in I ent 
1606-7. verdi& for the Queen. And motion was made to ſet afide 
the verdict, Firſt, becauſe the defendant gave no authority to the 
attorney to appear before him. Secondly, becauſe he was an infant 
under eighteen, and ought to have appeared by guardian; and on 
reference to the maſter, it appeared there was an authority to JE 1 
and as to the ſecond, the courſe of the crown office is for infants in 
riots, &c. to appear by attorney. And ſo it was ruled, and the 
court refuſed to ſet aſide the verdict. R. Raymond for the Queen. 


Wilkinſon very. Tireman 
Intr, Mich. 5 Annae. B. R. Rot. 227, 228. N 
LRROR of a judgment given in the Common Pleas in dower 


[Intr. Hil. 4. Annae C. B. Rat. 5:9.] brought by Elizabeth 
Tireman againſt Jebn Wilkinſon an infant, who appeared by his 


iſſue joined a verdict at York aſſizes was given for the demandant: 


15 4. per annum ultra repriſas, and they aſſeſs damages beyond the 
was given for the demandant, to recover her ſeiſin of the third part 


and the value of the third part from the time of her huſband's death, 
which value amounted to 38 J. 6s. and the damages given by the 
jury 40 s. and 2d. and 21 J. 85. 10d. coſts de increments, which va- 


dian, being then an infant, aſſigned the general error. And the 
error inſiſted on was in the judgment, that it appeared the defen- 
dant was an infant, and yet was amerced. But judgment was af- 
firmed Tueſday, May 20, 1707. the court being all of opinion, that 
this was aided by the ftatute of 16 & 17 Car. 2. c. 8. R. Raymond 
counſel far the demandant in the King's Bench. Vide Cro. Car. 

7 . . | » 3 8 410. 
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io. 1 Rel. 758. pl.'q. Smith ver. Smith; Cl Li. 12. 4. 5 C 
7 Moor 394+ Pl. 5 U. Vaugban's caſe, ma eoh e 


| Degrave ver// Hedges. 


pom hearing counſel, who came to hee cauſe according, bt ere 
to a former rule made in Hilary term laſt, why a hib ar 


Ne 


tion ſhould not be granted to ſtay a ſuit in the Court of Admiralty, 
upon a ſtipulation entered into there by the plaintiff; the caſe 1. 5 0 
peared to be, that there were eight owners of the ſhip called the Adairaty - 
Upton Galley, fix of whom: were deſirous that the ſhip, then | lying ms," 
in the river of Thames, ſhould be ſent on a voyage to, Se. the „ bd 
other two oppoſed it; thereupon the. fix libelled in the Admitalty for the ſafe 
againſt the others in order to obtain a decree of that court, that the j=** Ann 
ſhip ſhould make her voyage accordingly ; which was decreed ac- Kos may 
cordingly; and that the fix ſhould enter into a ſtipulation to the foe thereon is 
other wo, for the ſafe return of the ſhip. The Ripulation was **Adminaky. 
entred into, and the ſhip ſailed, and was loſt in the voyage; the 4 x23, = 
two, viz. Grames and Rigby, ſued the other fix, viz. Degrave, 335 


and five others, on this ſtipulation in the Admiralty. Degrave 1 
moved for a prohibition to ſtay this court, upon ſuggeſtion of the ſta- verſ. Ae, 
ute of 13 Rich, 2. c. 5+ and 15 Rich. 2, c. 3. and of the faQts be- & 3 lu 
fore alleged. | verl. Anſley. 


* 


Dr. Lane againſt the prohibition inſiſted upon it, that this was 4 
matter of the utmoſt conſequence to the Admiralty ; that as the Ad- 
miralty had exerciſed a juriſdiction in ſuch caſes for five hundred 
years paſt, ſo if a prohibition ſhould go, that court would fignify 
nothing, becauſe moſt of their proceedings are by taking ſuch ſti- 
pulations ; that the ſame objections as are uſed in this caſe, would 
bold in the caſes of privateers, who all enter into an obligation, not 
to moleſt the King's ſubjects, nor to correſpond with his ene- 
mies, &c. and their ſhips commonly before they grant them 
there commiſſion lie in the Thames, and yet proceedings on 
ſuch ſecurities have always been in the Admiralty: and never 
doubted but they were good; and argumentum, quod nimium 
probat, nihil probat. That at common law there could be 
no remedy on this recogniſance or ſtipulation ; that the intent 
of the ſtatutes of Rich. 2. are to reſtrain contracts of which the 
common law has a juriſdiction, which appears by the preamble, 
uz. that the Admiralty had incroached upon the juriſdiction of the 
common law, Selden in his Mare pry gong c. 24. ſays that Ed- 
ward III. ſettled the Admiralty, and reſtored and reduced it, and 
re-eſtabliſhed the laws of Oleron, which were the Rbodian laws, by * 
which the Romans governed themſelves as to maritime affairs. And 


6Y that 
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Fe: 4 defendant's demurrer the point would come judicially before 


that by the Jaw of Qteron: ſuch proceedings, as in the preſet caſe, 

in the admiralty are allowed. .Serjeant Parker was, coundil for - 
the plaintiff; but the court being of opinion, that this point was 
not fit to be determined on a-motion, ſtopped him, -and ordered the 
; Jum to take a prohibition, and declare upon it, and then on 


and Would receive a more ſolemn determination. But 
chief juſtice aid, that the court of Admiralty might take -tipula 
Tions for bail} and that they might proceed upon them, and it was 
8 "conſtantly allowed, though Co. 4 Inf. 135+ is of another op 
"+ pd yet ſuch; ſtipulations are as much within the wonds of f fta. 
tute of Ricb. 2. as the recogniſance in this'caſe. But the queſtion 
* | «In this caſe is, if by the cuſtom of England the Admiralty: has not 
ſuch a —— If PE ae laute, nenen = ? 
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| | Rate to * . Why A \protitirisn bend ve be * N 
| nted, to ſtay a uit l by Di Hollge, 4. 117. 
Ds wife of Wilon Hodge, and Jobn Hodge her fon, before — 
- the archdeacon of Cornwall againſt the Slain May, for court refuſed 
{aying to John Hodge theſe words. ug. Thou art 4 baftard umd for wordss 
% pepper queen 'baſtard.” And Ws motion of Mr. Ray- « , befand, 
mom this term, the rule was diſcharge 


For as to the fon, no &c. 
action at law lies for calling him'a - without ſpecial damage; 


and they ate not bare words of heat; and by the 31 

a baſtard cannot be prieſt, 3 Lev. 119. Vincent verſ. Aly, 

Ab.-295. fl. 2. Lin. page 26. 2. As to the mother, 2 en- 

ing her whore, Co. Car. 399. 2 Roll, . 296. pl. 18. Hil. 

6 Will, z. B. R. 1694. Morrel et uxor verſ. Kendall.” The plain- 

uff belle againſt the defendant for calling the huſband cuckold, 

and prohibition was denied: though Holt held then the beſt way 4 63. 
was, for the wife to libel alone but in ſuch caſe if the huſband 


23 alone, a A ſhould 'be n 1 Sid, 248, Nute 
ver 


* 
* 


prtoper perſon, and was then and there arraigned. Aſter the ar- 
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g Vo. 536. smith ver. Bowen. 


BOWEN was indifted, tried, and convitted atthe Old Baily of 


the murder of William Smith; but there being ſome reaſon to. 


* apprehend Bowen might obtain her Majeſty's pardon, an appeal 
was at the ſame ſeſſions of gaol-delivery ,breught againſt Bowen 
by George Smith, brother and beir to the ſaid William Smith, in 


raignment whereof it appearing, that George Smith was but ſix ot 


+ ſeven years old, he was admitted to proſecute by guardian, Bowen 


prayed time to plead to this appeal till next ſeſſions, which was 
granted. After which be did procure her majeſty's pardon, and 
obtained a certiorari returable the firſt day of Eaſſer term laſt, to 
remove the appeal into the King's Bench; at which day Bowen was 
brought up by a habeas corpus directed to the keeper of Newgate, 
and the appeal was returned upon the certiorari; was com- 
mitted cu/fodiae marreſcballi. And Mr. ſerjeant Parker and Mr. 
Whitaker, counſel for the appellant, perceiving the miſtake com- 


mitted at the Oli Bailey, moved, that the appellant might be ad- 


mitted to proſecute. by guardian before the appeal was arraigned; 


and rhereupon the court were of opinion, that Been mult be ar- 


raigned 0% appeal returned on the certiarari, which was done 
accordingly. Upon which at the prayer of the counſel for Bowen, 
viz, Mr. Solicitor General Eyre, Mr. Raymond, and Mr. Pengelh, 
time was given to Bowen to plead till diem Martis proxime poſt menſem 
- Paſchae, being May 24, 1709. at which day by advice of bis 
council Bowen declared he would plead not - guilty, the council 


knowing, that if they had pleaded in abatement the proſecution of 


the appeal in proper perſon by the appellee, whereas he being an 
infant it ought to be by prochein amy or guardian, the appellant 
would have conſeſſed it, and ſo the appeal would have been abated, 


and then they would have arraigned him in cuftodis * 
2 | 
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upon a new appeal; and by that means this miſtake would have 
been of no ſervice to the appellee. Whereas the council thought; 
by pleading not guilty to have tried the merits; and if the defendan 
had been found guilty, and judgment had been given againſt him, 
upon a writ of error to have aſſigned this for error in fact, and ſo 
reverſed the judgment: before which time the year and day would 
be elapſed, and by that means Botuen freed from the danger of a 


5 


—B 


new appeal. But the court perceiving the intent of the appellee's Vide 41 A. 


counſel; declared, that by inſpection of the appellant they ſaw he p. 14. Bro. 
was an infant, and therefore the appeal being brought by him in Ap Bw 7s- 
proper perſon was erroneous; and that therefore they would abate within age 


the appeal ex Meio, and. give the appellant leave to file a new bill of 18 ſued 


an appeal, , 


of appeal by guardian, whereon Bowen ſhould be r ee, n en 


 flanter, which was done accordingly: and thereupon this following nonage the 


entry, peruſed and approved by the lord chief juſtice Holt, was 2 — 

2 . and entred on the roll of the fifſt appeal, as of e en 

day of the term. * eee. 
Et modo ad bunc diem, ſcilicet diem Mercurii proxime poſt guin- 

denum Paſebae, iſto codem-termino, coram domina regina apud Weſt- 

monaſterium venit Johannes Bowen in cuſtadia vicecomitis Midddleſext 

in curiam hic ductus virtute brevis dictac dominae reginae de ha- 

bendo cor pus eidem vicecomiti Middleſex directi, et inſtanter commit 

titur cuſlodias marręſcballi marręſebalciae dictae dominae reginae ibi- 

dem remanſurus quouſque, &c. Et praedictus Georgius Smith frater 

et baeres-praeditti Willieimi Smith ſimiliter venit bic in curia in pro- 

pria perſona ſua, et ſuperinde, quia per inſpectianem corporis didi 

Georgii Smith per curiam dictae dominae reginae bic manſeſie ap- 


paret eidem curiae dittae reginae hic, quod praedictus Georgius Smiib, | 


tempore exbibitionis praedictae biliae appeli verſus pragfatum Fohan- 
nem Bowen, ut praefertur, fuit, et modo eft, infra aetatem vigints 
et unius annorun et quia. praedicius Georgius Smith ( fic infra. acra- 
tem viginri et unius annorum exiſtens) preſecutus ſuit praedittam bil» 
lam apelli in propria perſona ſua, et non per guardlanum vel cus 
n, ſeu proximum amicum ſuum, verjus pragfatum Jobannem' 
; ideo conſideratum eli per curiam dicdtae domnae reginae nune 
lie, qu:d proeditta billa appelli per praefatum Georgium Smith, jic 
ut pragfertur- in propria perſena ſua exhibita caſſetur, &c. et quod 
pravdicius Grorgrus Smith nil capiat per billam ſuam pradiftam ef 
guod traedictus ) obannes Bowen eat inde ſine die, & c. e 


Note, that ſeveral of the year books ſay, that if by inſpedtion 
it appears to the court the appellant is an infant, the paro/ (hall 
demur to his full age. 13 Af. p. 11. Br. Appeal 53. Mich. 
22 Edw. 3. Cerore 30. Br. Appeal 116. 45 Ed. 3. 25. Paſeb. 
7 Edw. 4. Br. Appeal 105. 7 p Hen. 4. 14. Br. Appeal 36. 
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But 27 Hen. 8. 11. Br. Appeal 2. and Coverturt & enfant 2. is, 

that in the King's Bench an infant brought an appeal of murder, 

and it was demanded of the juſtices, how he ſhould appear, by 

IX guardian or prochein amy? Fitz James ſaid, by guardian; and 
Re theclerks ſaid, the precedents were ſo. Portman juſtice, one 

viz. Br. parol. demur. 1. is, that the appeal ſhall ſtay till his full ape, 

But that is not law at this day, for the common practice is to the 

contrary. Quod nota, ſays the book, that an infant ſhall be an- 

ſwered in an appeal brought by him, when he is within age, and 

ijt ſhall not ſtay till his full age. 1 Ro. Abr. 288. D. Tr. 43 Elia. 

Slanning ver}. Fits. an appeal ſued by an infant by guardian, 

And 2 Ko. Rep. 57. Onflew's caſe. And ill. z. B. R. 

Mf.Ir. Spencer Cowper's caſe. TRE? $I 


* . 


5 Then the counſel for Bowen infiſted upon it, that he could not 
| dee arraigned upon a new bill of appeal, as in cuſtodia marreſehalli, &c. 
and for that they relied on Cro. Elia. 605. and 1 Ro. 581. Hol- 
.land's caſe, where a man brought an appeal by original writ againſt 
four of Sir George Farmer's ſervants, and at the return of the writ 
they appeared at the bar, and then he would have declared againſt 
them, being at the bar, as in cuſlodia marreſchalli, &c. (there 
being a fault in the writ) and by the rule of the court he could not. 
For the appearance of the defendants does not make them in cuſtadia 
marręſcballi, &c. unleſs there be a record made, guad committitur 
.marreſchallo, &c. or that they find bail: and there the appellant 
was called on the writ, and nonſuited, and the defendants diſ- 
charged. | ET | 


But the court ſaid, the reaſon of that was, becauſe the defendants 

. were not committed cuſfadiae marreſcballi; but Besen was, in this 
y «caſe, and therefore a bill might be fled againſt him as in cuſtodia 
marreſchalli. And the lord chief juſtice Halt relied on the caſe of 

Watts and Brains, Cro. Eliz. 694, 778. as in point: where in in 

appeal of murder directed to the warden of the cingue ports, the 

"writ was returned in the King's Bench, and filed, and the defen- 

dant brought to the bar, and becauſe the proceedings were void, 

becauſe the writ ſhould have been directed to the ſheriff of Kent, 

the appellee was committed to the Mar/ſba/ea, and a bill was filed 

againſt him of appeal for the murder, as in cuftodia marreſchall, 

and afterwards he was.executed thereupon. 


Wy court being unanimous of thi opinion, a new appeal wa 
filed againſt Bowen, as in cuffoda marreſchalli, &c. and he at- 
waigned immediately upon it, which follows in Saec verbs. 


Emith | 
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Smith urg. Bowen. 
Intr. Paſcb. 3: Annae. B. R. Rot. 304. 


* 


Paſchae, iſto eadem termino, coram domina regina 
apud Meſi monaſterium, venit Georgius Smith de Eaft Smithfield, 
in parochia ſancti Botolphi extra Aldgate in comitatu Middleſex 


frater et haeres Willielmi Smith, fratris ſui nuper dgfundli; qui in- 
fra aetatem viginti et unius annorum exiſtit, per Thomam Smith 1 


trem et guardianum ſuum per curiam dominae reginae bic /þ 


Middleſex, fl. I Emorandum, quod die Marti: proxime poft menſem 


rer 
admiſſum, et ,protulit. hic in. curia diftae dominae reginae tunc ibidem, 


quandam'billam ſuam verſus Jobannem Bowen in cuſtodia marreſehalli, 


&c. de morte praedicti Wilhelm: Smith quondam fratris praedicti | 
0 


Georgii, unde eum appellat, et ſunt pl. 1 de proſequendo, ſcilicet, 
Iſaacus Miller de parochia ſancti F oc wi A i 


ae 
quidem billa Sequitur in Baec werba, ſeilicet, Middleſex, J. Geor- 


giut, Oc. 


in comtaty 
Middleſex faber ferrarius, et Fobames Pickering de parochia 
ſancti Botolphi extra Aldgate in cumitatu praedifto ftannarius. 
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Burridge ver the Earl of Suſſex, and others, 
Wedneſday Oflaber 6. 


Adeedof en- PE HE plaintiff brought an ejectment for lands in Chevehy 
9 Sc. in Kent, upon the demiſe of Mrs. Leonard, third: 
eee daughter of Henry Leonard, late brother of the earl of 


finding it in —_ Suſſex. On not gary pleaded, the cauſe this day came 
od ek oe. to be tried at the Queen's Bench bar. And the leflors, &c. made 
' the Rolls, a title to a moiety of the lands in queſtion (as the plaintiff had de- 
.- Þlared) as heirs of the body of Richard lord Dacre, under a ſettle- 
ment made by him in Ring James the Firſt's time, the lands bein 
of the nature of Gave/kmd; to the other moiety whereof the 
of Suſſex was admitted by the plaintiff to be intitled. For Richard 
lord Dacre, who made the ſettlement, had iflue Frances lord 
Dacre, and Francis lord Dacre had iſſue the preſent earl of Suſſex, 
Francis, and Henry the father of the leſſors, &c. And Francis the 
brother of Henry was dead without iſſue. And firſt it was reſolved 
by the whole court, that the lands lying in Kent ſhould be pre- 
ſumed primafacie to be of the nature of Gave/k-nd without farther 
proof, that being the general tenure of that county, and that the 
proof muſt lie upon the other ſide to prove them diſgavelled. Then 
the counſel produced an inquiſition taken poſt mortem of Richard 
lord Dacre, 5 Car. 4. wherein the deed was found in Baec verba, 
whereby the general tail was created, under which the leſſors of the 
plaintiff claimed. And it was a deed, whereby Richard lord Dacre 
covenanted to ſtand ſeiſed to the uſe of himſelf for life, and after- 
wards to the uſe of ſuch wife as he ſhould marry, and after to 
Francis his eldeſt ſon and heir apparent (who was afterwards 
Francis lord Dacre, grandfather of the leſſors, Cc.) and the heirs 
of his body. Richard lord Dacre did afterwards marry Dorothy, 
to whom an eſtate for life by a ſubſequent deed was limited, _ 
E 
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But it was reſolved by the whole court, that it was good evi- 
dence, and did prove the deed and intail, and conſequently a title 
in the leſſors of the plaintiff, taking the lands not to be diſgavelled. 


1293. 
The injoyed it during her life. The original inquiſition itſelf with 
the writ annexed to it was produced, being brought from the 


Rolls chapel. And it was objected by Sir Edward Northey for the 
defendant, that it was not ſufficient evidence to prove the deed. 


But then the defendants gave evidence, that the lands were diſ- 


gavelled, very clear evidence as to all but one farm of 30 l. per 
annum, and as to that, though their evidence was defective, ye 
being left to the jury, they gave a verdi& for the whole for the 
defendants. Raymond one of the council for the plaintiff. | 


writ of dower, brought by her for a third 


Grimeſtborpe, Saurbor pe, and Edenham, in which ſhe had judg- 


ment to recover the ſaid third part of the ſaid manorsz and there. 5g a pre 
upon a writ of ſeiſin iſſued, whereupon the ſheriff returned, that dence. 
he had given her ſeiſin of the lands in queſtion, as the third of the O 561. 


{aid manors. Sir Thomas Powys and the other council infiſted, 
that the plaintiff ought to prove the lands in the return part of the 
ſaid manors; but by the court, that ſhall be preſumed, valeſs 
the defendant prove the contrary, becauſe they will not intend 
the ſheriff has done wrong. And for the ſame reaſon they will 
intend the ſheriff has given ſeiſin but of a third. Then the council 
for the defendants offered to Five in evidence an old term for five 
hundred years, created by Rabert earl of Lindſey, by his marriage 
ſettlement made on the marriage with his firſt lady (the leſſor be- 


ing bis third wife) which was fill ſabſiſting, and was now in the 


executors of the late lord chief baron Mountague, who was ſur- 
viving truſtee, the term being in truſt for raiſing portions for 
daughters of that marriage, which truſt was not yet performed, 
bool, being yet due to the counteſs of Rivers, who was daughter 
of that marriage. . And they infiſted, that it was enough in all 
ments for the defendants to ſhew the title out of the plaintiff, 
and therefore they ſaid, it was every day's practice to give in evi- 
dence a prior mortgage made to a ſtranger, whereby the defendant 
n cjectment defended his poſſeſſion ; for cjeAment being a poſ- 

action, the defendant's poſſeſſion was prima facie a title for 
| "I 
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him, if the plaintiff could not ſhew a better, for he muſt recover 


n. . 


upon his own ſtrength, and not upon the defendant's weakneſs, 
And this was debated by the council on both ſides, and ſtrongly 
urged by the council of the defendant, Whereupon the court 
unanimouſly reſolved, that unleſs the defendants would derive 3 
title under that term, or ſhew they had a title prior to the re- 
covery (which they could not do) they were eſtopped by the te- 
covery to give this term in evideuce. For firſt, as to the marquis 
of Lindſcy, who was tenant in the writ of dower, they held, that 
if he would have took advantage of this term, he ſhould have 
Jleaded it in the Common Pleas to the writ of dower, not in bar 
of the action, for it is no bar in dower, but in delay of the execu- 
tion; which he not doing, but pleading ne unques ſeiſie que drer, 
Cc. he cannot now give it in evidence, for that would be in effect 
to falſify the recovery; for the lady has recovered her dower as in 
poſſeſſion, whereas had this term been pleaded, ſhe could have te- 
covered it but ineverſion; ſo that the marquis is eſtopped to give 


ũt in evidence by the judgment. Then the other defendants, be- 


ing all his tenants, are eſtopped likewiſe claiming under him. But 


jf they could ſhew any leaſes prior to the recovery, then the 
court would give them leave ſo far to falſify the recovery; but 
being only tenants to the marquis, they were eſtopped as well as 
be. And Holt chief juſtice ſaid, that the defendants were not 
Within the ſtatute, which gives termors liberty to falſify recoveries. 
At common law no termor could falſify a recovery in a real action; 
then the ſtatute of Glauc. c. 11. gave termors remedy where 

* +. Judgments were let go by default; then the ſtatute of 21 Hen. 8. 


c. 15. gave termors leave to falſify recoveries in any real action in 


all caſes, but then ſuch perſon muſt ſhew himſelf to be a termor, 
or derive a title under the term; but the tenant of the land being 


a mere ſtranger to the term, is not within the benefit of that ſta- 
tute, ſo as to give a tetm of a third perſon in evidence to fallify 
the recovery againſt himſelf, or thoſe under whom he claims, which 


is the preſent caſe. - To which the®other- judges agreed, and te- 


Fuſed the | council of the defendant, though very importunate, to 


admit them to give evidence of that term of five hundred years; 


but offered to ſign a bill of exceptions, which the council de- 
clining to offer, attempted to falſify the ſheriff's return of the 
-writ of ſeiſin, by proving, that the lands in the return, or 2t 
leaſt a great part of them, were not parcel of any of the three ma- 
-nors.. Upon which Sir Simon Harcturt and ſerjeant Pratt infiſted, 
that the deſendant was eſtopped by the return of the ſheriff, and 
could not falſify in this ejectment, but might bring an action 
agaiaſt him, if it was made of lands not part of the three manors, 
Cc. and Sir Simon Harcourt cited Br. Extent 13. F. Erecuiis 
165. that if in dower, the ſheriff gives ſeiſin on the 9 
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ſeifinam of more than a moiety, the heir cannot enter, nor maintain 
an aſſiſe, but muſt have a ſcire facias to admeaſure the lands in 
the return. But, as to this, all the court was clear in opinion, 
that for whatever was compriſed in the return, which was not part 
of the manors in the judgment, the execution was actually void, 
and advantage might be took of it in the ejectment. Whereupon 
the council for the defendant attempted to prove the lands in the 
return not parcel of the manors, but being very deficient in their 
proof, a vecdict was given for the plaintiff. Raymond council with 
che plaintiff. 


Henry Ludlow, Eſq; et al ver / John Lennard. 


Oſenb Kiffin recovered a judgment in the King's Bench againſt , , ... 
| = * by nil 40 * action on the caſe, and 2 writ — — 1. 
of inquiſition being executed, final judgment was given againſt the on « judgment 
defendant for 168 J. Whereupon the defendant brought a writ my 3 
of error returnable in the Exchequer Chamber, in Trinity term — 20 
1704, which was ſtill depending; afterwards Kiſin became a — - SEM 
bankrupt, and a commiſſion being took out, the judgment was writ of ence 
aſſigned to the plaintiffs, who as aſſignees of the commiſſioners ee e. 
ſued out two ſcire facias's in the King's Bench upon the jodg- — — 
ment, in which upon two nichils returned, they obtained judg- cs. 
ment, and ſued out a Feri facias thereupon, and took the defen- 
dant's goods in execution. Upon which Mr. Squib and Mr. * 
mond, moved, that the judgment in the ſcire Fecias might be ſet 
aſide as irregular, the writ of error being till depending, and that 
the defendant might have reſtitution. The matter being referred 
to the maſter, he reported the fact ut ſupra, with this addition, 
that Kiffin died after the writ of error brought, and after in nuth 
bf erratum pleaded. - And the court held firft, that the 'writ of Writ of error 
error was not abated by the death of the defendant in error after 99th not abue 
in nullo eſt erratum pleaded. So that the writ of error was ſtill Aab aner 4s 
depending, Seeondly, that ſcire facias don't lie on a judgment nul of ere 
pending the writ of error brought on that judgment, but the writ *** leaded. 
of error pending is a good plea to the ſcire facias: ſo that ſcire 
facias was not regular; but then the three judges, Powell, Powys, 
and Gould, (Holt chief juſtice being abſent) made a queſtion, 
whether they ſhould ſet the judgment on the ſcire factas aſide 
on motion, and the execution ſued out thereupon, or ſhould drive 
the defendant to an audita querela : but on conſideration they all 
held, the whole proceedings were irregular, and ſet them afide on 
motion, Mr, recorder King, and Mr. Sour bouſe counſel for the 
plaintiff, Yide 3 Lev. 312. 20 Hen,'6. 4. Co. Jar. 342, 535+ 
2 Roll. 4b, 492. Stiles 1 59. | iS 
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The Queen ver. Tooley et alios. 


8. C, Rep. N indictment was found againſt the defendants for the murder 
. | of one Dent : and upon not guilty pleaded, the jury found a 


Foſter 138. & ſpecial verdict; that by a ſtatute made the 27 Elig. for the good 
from 312. government of Weſtminſter, it is enacted, that for reformation of 
ſee, 1o.to diſorders in that city, the dean, high ſteward, or his deputy, or 
316. ſect. 13. | 0 Nv . N 
conſiders this two capital burgeſſes, may hear and puniſh incontinencies, ac- 
archer cording to the cuſtom of London: that by the cuſtom of Londen 
bee. any conſtable of any ward, pariſh or precin&t, may execute his 
office throughout the whole city: that within the city, borough, 
and liberty of We/tminſter, it has been uſed, that every perſon 


duly appointed conſtable of any pariſh withia the liberties of the 


city, borough, and vil of Weſtminſter, his office of conſtable in 


and through the whole city and borough of Meſiminſter and liber- 
ties thereof has executed, and uſed to execute: that the eighth of 
March, 8 Annae, &c. three commiſſioners duly appointed by vir- 
tue of the act for recruiting the army, for putting the act in exe- 
cution, by virtue of that act, made their warrant under their hands 
and ſeals, directed to the conſtables of the pariſh of St. Margeret's 
Weſtminſter, within the city of We/iminfter, thereby commanding 
the conſtables, to make ſearch within the ſaid city and liberty, for 
_ perſons within the deſcription of that act; which warrant after 
that day was delivered to the conſtables of the pariſh of St, Mar- 
garet's, to be executed; that after that day Samuel Bray into the 
pariſh of St. Paul's Covent Garden in the city and liberty of Weſt- 
minſter to execute this warrant did come, and was: that within 
the pariſh of St. Paul's Covent Garden there was and is a con- 
ſtable belonging. to that pariſh : that Bray before ſent to Jo. Dent 
to aſſiſt him to execute the warrant, that after the the ſaid eighth of 
March, between eight and nine at night, at the ſaid pariſh of &. 


Pauls Covent Garden, the ſaid Saumel Bray ſtaying to execute that 


warrant, one Anne Dekins in the ſtreet between the play- houſe 
and the Roſe tavern he then and there found, whom he ſuſpected 
to be a diſorderly perſon, and then and there as a diſorderly per- 
ſon took her into his cuſtody, as conſtable of the city end liberty 
of Weſtminſter, to carry her to priſon for her ſafe cuſtody : that 
Anne Dekins had been before taken up by Bray as conſtable, as 4 
diſorderly perſon ; that at her being raken up by Bray the eighth 
of March ſhe had not miſbchaved herſelf; that Bray had no 
warrant to take or detain her: that after. the taking of the faid 
Anne Dekins, the priſoners (Bray then having her in cuſtody) in 
| another place, called Covent Garden, did meet (they being all 
ſtrangers to Anne Dekins) drew their ſwords, and aſſaulted Broy, 
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10 tee her from his ouſtody: that Bray ſhewed his conſtable's 
taff, and declared he was about the Queen's buſineſs, and intended 


the priſonars no harm; whereupon they put up their ſwords, and 


Bray carried the woman to the round-houſe : that the priſoners 
a little after, the ſaid Anne Dickins being in the ſaid priſon in Covent 
Garden aforeſaid, drew their ſwords again, and affaulted the faid 
Bray on aucount of the impriſonment of the ſaid Anne Dickin:, 
and to get her diſcharged: that Bray called ſome perſons to his 
aſſiſtance, to keep her in cuſtody, and to defend himſelf from the 
violence of the priſoners: that Dent came to his aſſiſtance: that 
while Deut was in the conſtable's aſſiſtance, and before any ſtroke, 
one of the priſoners gave Dent the mortal wound in the indictment 
mentioned, of which he died, as in the indictment, c. that the 
wo athers were aiding and aſſiſting him that gave the ſtroke : but 
whether the defendants were guilty, Ge. T | | 


This caſe was argued laſt term by Mr. Raymond for the Queen, 
and Mr. Eengdlty for the priſoners, he with Mr. Lutwyche being 
aſſigned by the court to be counſel for them. Mr. Raymond for 
the Queen ſaid, there were two points in the caſe : firſt, whether 
Bray was in the execution of his office, for if he were, then it is 
undoubtedly murder: ſecondly, ſuppoſe he was not, yet it will be 
murder, becauſe there was not a ſuthcient provocation. And as to 
the firſt paint he cited 9 Co. 66. 4 C. 265, Conſtables m 
ſeiſe diſordecly perſons, and were officers at common law. 4 Inft. 
266. 10 Edw. 4. 18. 6. 5 Hen. 7. 7. b. 22 Edw. 4. 35. and 
not only diſorderly perſons, but alſo ſuſpicious perſons, and it be- 
iog found, that ſhe was a ſuſpicious perſon, Bray had an autho- 
ity to ſeiſe her; and that he may feiſe ſuſpicious perſons, he cited 
$5 Eq. 3. 14. Lamb. Iren. 12. and we mult rely upon thefe cafes, 
becauſe the ſpecial verdict only finds her to be a ſuſpicious perſon. 
It will be objected to me, that he being conſtable of Sr. Margarer's, 
was out of his precinct, when he took her up in Sr. Paul's Covent 
Garden. Io which he anſwered, that the ſtatute of 27 Elz. 
found in the ſpecial verdict, has relative words to the city of 
London, and by cuſtom in that city; any conſtable in the city may 
execute his authority throughout the city; and though conſtables 
are not named in the act, yet others being named, he thall be com- 
prehended.: as if a remedial law be made, and only one perſon 
mentioned, yet it may extend to others not named, as the ſtatute 
de circumſpecte agatis, where the biſhop of Norwich is only men- 
tioned, yet all other biſhops are comprehended, and he cited Fitz. 
46. tit. Prabibitian. 2 Infl 487. 1 Rich. 2. c. 12. Plowgen 
Com. 36. 6, It is found, that they have uſed to execute their au · 
thority all over Weſtminſter ; and though they have not ſaid time 
out of mind, it is well in this cafe, being a ſpecial verdict ; but in 
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pleading, that ſhould have been ſet forth. 2 Roll. 699. Trin. 
Iz Car. Allen verſ. Graſp: his having a warrant from the com- 
miſſioners of the recruiting act does not hinder him from ſeiſi 
a diſorderly perſon in breach of the peace. And perhaps it may 
be objected, that ſhe was not a diſorderly perſon. To which he 
anſwered, that the conſtable having had her before in his cuſtody, 
as a diſorderly perſon, might well ſuſpect her again, it being be- 
tween eight and nine at night, between the playhouſe and the 
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Secondly, ſappoſe that Bray was not in the execution of his office, 
yet here was not a ſufficient provocation to extenuate that act of 
violence, as to make it manſlaughter only. For it is found, that 
ſhe being in cuſtody, the priſoners drew their ſwords, and af. 
faulted Bray; upon which he ſhewed his ſtaff: now if that were 
no provocation to the priſoners, then it is murder; for killing a 
© perſon without provocation is murder. Hale pl. cor. 45. 3 It. 52. 
And perhaps, if ſhe had reſiſted herſelf, and killed the conſtable, 
it might only have been manſlaughterʒ but it is murder in a ſtranger. 
Now ſpeaking words, whereby a man ſuffers damage in his repu- 

tation, it is neyer allowed to be a ſufficient provocation, to make 
the killing of ſuch perſon manſlaughter only, as in Kel. 55. much 
leſs ſhould a wrong done to a ſtranger be ſufficient provocation 
to make it only manſlaughter in me, if. I kill the perſon who did 
the wrong, becauſe it cannot be ſuppoſed: ſo great a provocation to 
me; ſo that in all caſes, there muſt be a proportion in the proyo- 
cation to the act of violence done after: as if a man break my cloſe, 
and I with a ſtake beat his bzains out, it is _—— was held in 

 Maugridge's caſe, Kel.. 132, becauſe the provocation-bore no 
portion to the death of the man, and there fhould be an open 2d 
of violence done to make it only manſlaughter. He ſaid,” he ex- 
La pected Hopring. Hugget's, caſe would be objected ;; but this caſe 
59 "iffers from that, becauſe there they came civilly and demanded a 
flight of the warrant ;. but in this caſe the very firſt act was an aſ- 
fault upon the conſtables: their ſwords were drawn, and an actual 
fighting, which increaſed the provocation but here was an affaul: 
on the perſon killed, before a blow given by thoſe. of his party; 
there was no warrant, but here was a known perſon of the law; 
therefore upon theſe reaſons. he ſubmitted it to the court, firſt, that 
Bray was in the execution of his office; ſecondly, if he were not, 
here was not a ſuſficient provocation, . . 


| 
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Mr. Pagel forthe priſoner argued, that Bray ws nt know 


officer, becauſe no authority was given to | conſtables by the 27th 
WH! of Eliz, for that act is not univerſal, like the ſtatute de e 
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agatis, or the ſtatute of HMgſiminſter concerning the warden 


dk 


DE 4. - 2 2. 


Mich. Term. 8 Annae reginae. 


eee 


'F.cet ; but it is only a particulat juriſdiction given to particular 


petſons, from whom the conſtable had no warrant; but this war- 
rant was given him by the commiſſioners of the recruiting act: and 
though in London the cuſtom may give a juriſdiction to the con- 
fables to act all over the city, yet in Heſtminſter there is no ſuch 
cuſtom. The ſpecial verdict finds, that ſuch a cuſtom has been 
uſed in Veſlminſier, but does not ſay time out of mind; and the 
act of Elizabeth being found, makes it plain, that they don't pre- 
tend to ſuch a cuſtom time out of mind. In Hi. 11 Will, z. 
the King ver/. Chandler, it was ſettled, that a conſtable cannot go out 
of his precinct; but a juſtice of peace by his warrant may appoint 
a conſtable by name to execute it any where within the juriſdiction 
of the juſtice of peace. decondly, it does not 1 4 that the 
commiſſioners were appointed for this particular place or county, 
but it is only ſaid they were duly appointed commiſſioners, and by 
the act of parliament the execution of their warrant is reſtrained to 
particular officers within their juriſdiction: and in this caſe there 
was a particular conſtable. in Covent Garden, ſo as there was no 
failure of juſtice ; and therefore he uſurped an authority, and con- 
ſequently he was a treſpaſſer to all people he took up. But taking 
bim to be a lawſul officer, yet that will not juſtify his acting any 
thing beyond his authority: it does not appear, that he ever ated 
under the recruit warrant z and though, if he ſees perſons fighting, 
he may reſtrain them ex officio, or take up ſuſpicious perſons, yet 
the taking of this woman was not lawful, for ſhe was very decent 
at the time, and therefore no cauſe. of ſuſpicion; but they ſhould 
haye found her to be a night-walker, as is uſual in ſuch caſes. 
Hearn's plead:r 392, 488, 489. 15 Edw. 1. c. 4. Upper bench 
precedents 218, 111, 522. Upon taking up a ſuſpicious perſon, it 
muſt appear, that there was a juſt cauſe of ſuſpicion: as when a 
man is taken up for felony, if a felony has been committed, it is 
cauſe of ſuſpicion, for the cauſe of ſuſpicion is traverſable. 12 Co. 92. 
Stiles 166. 2 Roll. Abr. 55, 590, 559. 2 Ini. 52, 172. 3 Inft. 
118, 221. 2 Vent. 22. Brook commiſſion, pl. 3. If the conſtable 
had no authority, he was in an actual breach of the peace, and 
might be indicted; and is liable to all the conſequences of it; but 
where an officer is killed in the execution of his office, there is na 
doubt, but it is murder. Cro. Car. 71, 537+ Jones 429. Hale 56. 
alnſt. 333. But as this caſe is, if 

it had not been murder, much leſs ſhall: it in killing an aſſiſtant. 


1299 


Bray himſelf had been killed, 


And as to the provocation, though it is found in the ſpecial verdict, 


that they did not {ee the firſt arreſt, yet they ſaw her under reſtraint, 
and Bray was continuing the treſpaſs, when they came up, and 
they came to reſcue the woman, that was unduly: reſtrained: of her 
liberty therefore their ſceing her under reſtraint, takes off all im- 
plied malice ; and ſince it is not found, that they were upon an 
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to J. S. B. and C. came from the ereditor J. S. to demand the 


without proceſs of law; and though within the words of the ſta- 
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in deſign, they cannot be ſuppoſed to have any previous malice; 
There is a very remarkable paſſage to this purpoſe in Styles 467, 
and it is put in K. 136. which was this: Bucknal/ was indebted 


money; B. took a ſword that hung up and was in the feabbard, 
and ſtood at the door with it in his hand undrawn, to keep Buchigll 
the debtor in, till they did fend for a bailiff to arreſt him: there- 
upon Exckrall the debtor took out a dagger, which he had in his 
pocket, and ſtabbed B. this upon a ſpecial verdict adjudged man- 
laughter, becauſe he was infulted, and impriſoned injuriouſſy, 


tute of ſtabbing, yet not within the reaſon of it. The point they 
went upon in Hophins Huggeit's caſe was upon reſtraining the li- 
berry of the fubjeRt. And though it was objected by Mr. Raymond, 
that there was an actual fighting, yet that does not alter the caſe; 
for in Mawgridge's caſe, the firtt ac of violence being done by 
Maugridge, it was held murder, notwithftanding the reſiſtance 
that Cope made, Kel. 136. Now if there was no original malice 
againſt Bray, there could be no derivative malice to Dent, who 
came to his aſſiſtance; for where there is no malice in the principal, 
it cannot egred: per ſenam. Hale 50. Dier 128. Earl of Saliſbury's 
caſe. Plow 100. 6. Seiles 469. Kel. 65. Thompſon's caſe. Kel. 
87. 12 Co. 57. * herefore upon theſe reaſons he ſubmitted it to 


the court, whether the priſoners are guilty of murder. 
WS. . 
Now this term it was argued again before all the judges of . 
land at Senjeani i. inn in Chancery-lane, upon which argument 
judges were divided in their opinion, viz. Hels chief juſtice, Powell, 
Powys and Gould juſtices of the King's Bench, and baron Price, 
baron. Bury and baron Lovel, that it was manſlaughter ; and Trevor 
chief juſtide of the Common Pleas, Blenc:ww, Fracy and Dormer 
juſtices of the Common Pleag, and Ward lord chief banon, that it 
was murder. And the laſt day of the tern Holt chief juſtice of the 
King's Bench delivered the opinion of all the judges in the King's 
Bench. He faid, that thoſe judges, who were for manſlaughter, 
founded their opinions upon the following reaſons : firſt, that it was 
a ſudden. action without any precedent malice, or apparent defign 
of doing burt, but only to prevent the impriſonment of the woman, 
and to reſcue her, who was unlawfully reſtrained of her liberty; 
and if the woman. was unlawfully impriſoned, then it cannot 
murder, and cited 4 Co. 40. Young's caſe; 9 Co. 65. Mackalhy's 
caſe, where it is held, that if a conſtable be killed in the execution 
oß his office, it is murder; but it is otherwiſe, where he is doing 
a. wrongful and: oppreſſive act: it is not only neceſſary, that the 
conſtable be in the execution of his office, to make the killing of 
him murder, but he muſt give notice, that he is come to keep the 
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peace. 7 Thomſon's caſe, Kel. 66. and ſo is Young's caſe, and Mac- 
hally's caſe, to be underſtood ; for if he does not give notice, the 
party may reaſonably ſuppoſe, that he came to aſſiſt his adver- 
ſary. | N = | 


The ſecond point to be conſidered: is, whether Bray was in the If a conflable 
execution of his office? The ſtatute of 27 Elix. don't mention e. bl 
a conſtable, only a power given to the dean, high ſteward, and nightas a d f. 
two capital burgeſſes of We/tminfter z, but it does not follow from g. per- 
thence, that the conſtable has ſuch a power: we are all agreed, thy Hos Fe 
that the power of the conſtable is no greater than it was before: this ground of ſuſ- 
act. One of the judges held, that Bray was conſtable de facto; Exe ets 
but that cannot be, fince there was a conſtable at that time in e 
Covent Garden. Now if the conſtable of one pariſh has not power party ſo de- 
over the whole liberty, then Bray bad no more authority, than if e cares, 
he had been no conſtable at all. Suppoſe, for argument's ſake, that or any that at- 
Bray was conſtable of Covent-Gargen, I take it, that the taking up mw him, it 18 
the woman was illegal, though ſhe had been in his cuſtody before; mw Pew 
and if ſo, he did not act as a conſtable, but a common oppreſſor: the conttable 
the verdict don't find, that ſhe was guilty of any diſorderly act, ee. 8 
when he had her in his cuſtody before; and it is not a conſtable's . * 
ſuſpecting, that will juſtify his taking up. a perſon, but it muſt be 
juſt grounds of ſuſpicion, for that is traverſable, 2 J. 52. as if 
a felony be done, it is good cauſe of ſuſpicion, that is, if I ſuſpect 
a perſon where a felony is done, it is. warrant enough for me to 
arreſt him; but it would be hard, that the liberty of the ſubject 
ſhould depend on the will of the conſtable, and ſhall his not liking 
a woman's looks be any cauſe of ſuſpicion ? | 
3. The priſoners in this caſe had ſufficient provocation; for if What is « (uf- 
one be impriſoned upon an unlawful. authority, it is a, ſufficient dcn provo- 
provocation to all people out of compaſſion ; much more where it maj killing e 
is done under a colour of juſtice, and where the liberty of the ſub- but man- 
ject is invaded, it is a provocation to all the ſubjects of England. Br, 
He ſaid, that a conſtable cannot arreſt, but when he ſees an actual When a con- 
breach of the peace; and if the affray be over, he cannot arreſt, 3 
305. 372. 3 Hen. 7. 10. Conſtables have an authority by the 
ſtatute to arreſt perſons, but that muſt be by warrant from the juſ- 


lices of peace; but in this caſe there was no warrant, 


The reaſons of the five judges, who were of opinion it was mur« 
Cer, were theſe ; four of chem did agree, that Bray had no autho- 
rity, but one was of opinion, that ſhewing his ſtaff was ſufficient ; 


but I never knew that a copſtable's ſtaff was of ſo much efficacy, 


when the conſtable himſelf had no authority: four of them held, 
ſhe being a ſtranget to the priſoners, it could be no provocation 
1 1 
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to them: otherwiſe if ſhe had been a friend or ſervant: but fare 
a man ought to be concerned for magna charts and the laws; and 
Tf any one againſt the law impriſons a man, he is an offender againſt 
magna charta, We ſeven hold this to be a ſufficient provocation, 
and we have good authority for it: in Hopkins Hugget's caſe (and 
this caſe is ſtronger than that) the judges that were of opinion, 
that the caſe was only manſlaughter, did not found their opinion 
upon the fight between them, but the provocation by the unlawful 
; imprifonment; and the four, who were of opinion that it was 
| murder, conformed, and gave judgment according to the opinion 
of the eight: the five judges in this caſe, who think this caſe mur- 
der, fay, that to a relation or friend it is a provocation, but not 
to a ſtranger ; but this is a diſtinction not to be met with in our 
books, He cited Plæwd. 101 where two fight upon malice pre- 
penſe, the ſervant of one them, not knowing of the malice, 
comes to aſſiſt his maſter, and kills the other, this is held but 
manſlaoghter in the fervant ; which caſe is abridged in Hale 51. 
the reaſon of which caſe is not becauſe he was ſervant, but becauſe 
he knew not of the malice. They ſay, that Hopkins Huggin's caſe 
is primae imprefionts ; but yet it is of good authority, being given 
5 mature conſideration, and refolved by eight of the judges. 
ey ſay likewiſe, that in the caſe at bar, it could not be a pto- 
vocation to the priſoners, becauſe they knew not that ſhe was ille 
gally arreſted ;. but ſurely ignorantia fut will excuſe, but never 
condemn a man. Indeed he acts at his peril in ſuch a caſe, but he 
muſt not loſe his life for his ignorance, when he happens to be in 
the right; and cited Sir Henry Ferrer's cafe, where he was arreſted 
by a warrant, which named him knight, when he was a baronet, 
and his ſervant killed the bailiff, and adjudged only manſlaughter, 
becauſe he was arreſted upon an ill warrant. Suppoſe a man having 
a judgment againſt him goes abroad, and upon his retutn is in- 
formed that there are bailiffs in his houſe, he goes and kills one of 
them; but it proves, that they are thieves, that come to rob bim; 
in this caſe he he is in no fault. They objected, that it is dangerous 
to allow ſuch a power to the mob ; but a provocation does not make 
it an allowing the offence, but only mitigation of the puniſhment, 
and for this the law makes the diftin&tion between murder and 
manſlaughter, They ſay, that the priſoners came after the impriſon- 
ment of the woman was over ; but certainly the putting her in 
priſon, and not carrying her before a juſtice, as they ſhould bave 
done, is an aggravation: and why ſhould Bray call Dent to bis 
aſſiſtance after ſhe was in priſon ? They all agreed, that he was 
not conſtable of Covent Garden, and if fo, it cannot be murder 4 
for if a writ be directed to the ſheriff of Middleſex, and the man 
goes into the county of Bucks, the ſheriff follows and arreſts him 
in Bucks, he kills the ſheriff; this is only manſlaughter. I _ 4 
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much for a reformation as any one, but in u legal mannet ; for | 


wir bones eft quit? qui confulta patrum qui toges juraque ſervar. 
After the chief juſtice had ended his a the counſel tor the 
priſoners prayed the court, that they might be called to judgment, 
ig order to pray their clergy, there being an appeal lodged againſt 
them, that they might have it to plead to the appeal; and hoped 
they might have it, notwnhſtanding the late general act bf pardon, 
which pardons puniſhments of manſhoghrer ; and made à donbr, 
whether they could plead this matter withont wn acteal- praying of 


their clergy, and having it allowed. But the court ſaid, they were 


bound to take notice of the act of pardon, whereby manſlaoghter 
was pardoned ; and therefore they muſt diſcharge them , but they 
ordered a ſpecial entry to be made upon the roll, that the coort 
would not give any judgment, becauſe of the general act of pardon. 
Therefore they were diſcharged, as to the inditment; but there be- 
ing a writ of appeal delivered to the ſheriff, the court held, that 
they m in cuſtody on the appeal by the delivery of the writ to 
the ſherift. 


Regina veg. Harris. 


cence to George Harris for keeping a common alchouſe ; and at 


the next ſeſſions, viz, the fourth day of OFober Following, they 
made this order: Whereas it appears to this court, that George 
Harris of Walton upon Thames, &c. doth keep a lewd and di- 
e orderly houſe, it is therefore ordered by this court, that the ſaid 
« George Harris be, and is hereby ſuppreſt from keeping an ale- 
% houſe, &c. after fix weeks time from the firſt day of the preſent 
ſeſſions, Cc.“ And this order being removed into the King's 
Bench by certisrari, Mr Raymond moved to quaſh it, becauſe by the 
5 & 6 Raw. 6. c. 25. there muſt be a previous conviction, and 
that by the oath of two men, beſote the juſtices can hinder his ſell- 
ing of ale, Sc. For by the ſlatute, every man who has a licence 
to ſell ale, is to be bound in recogniſance with ſurety, to keep 
good orders, &c. and that is to be certified the next quartet- ſeſſi- 
ons, and they are to inquire whether any ſuch perſon bound in 
ſuch recoghiſances, if they have done any act, whereby they have 
forfeited the ſame; and if they have, to award proceſs, to ſhew 
why they ſhould not forfeit it. But per curiam this order was 


confirmed, Holt chief juſtice being abſent z and by Powell juſtice, 


the juſtices in ſeſſions have a power by this act to ſuppreſs alehoufes, 
and need not proceed hy information or conviction; but they have 
thereby a diſcretionary power given them to ſuppreſs them, with- 

out 


effi an 


* 


'T the quarter-ſeffions holden at Gui ford the 12th day of July oe: etjuti. 
the eight year of the preſent Queen, the juſtices grant a li- <6 for ſop- 
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4 1504. 
Joe may out e any bank or 3 and where the act e 
Hake away of a convidion, that is only intended where the ae ee * 


licence with- - 


out convittion the en n ot to be by 925 e 


upon the re. r f 41 

cogninance. : 

Proddits | in 2 TR. Rh f to oth an — di by two jotics, 
mY faſt The exception was, - that Southampton was in the margin,” but 


ces don't refer it was ſaid in the body of the order to be made by A. and B. two 
10 2 juſtices de comitatu praedifto ; ſo it does not appear, that the two 
W juſtices were of the county, and it ſhall not refer to the margin. 
Which the court agreed, and ſaid, that praedicto in orders or in- 
dictments don't refer to the county mentioned in the margin, 


though it does in ern 42d and therefore the. order was 

Rn? a e Yor ei wa Dow 
egi iT 2 | 

8. C. Rep. | - | 

Ne 37% FA Mandamus was directed to the mayor, aldermen, and com- 


1 mon council of Glouceſter, to reſtore to Lane the place of a 
mandamus to Capital burgeſs. They returned, that Lane wrote a certain ſcanda- 
reſtore a capi- Jogs letter to an alderman, which amounted to a libel ; and that 
og he being charged therewith, at a court afterwards holden, he con- 
ae te be ſented to be turned. out, Ge. And exception was taken, that this 
2 l 3 was not a good return of a reſignation ;. for they ſhould have fe- 
torn 4 feng. turned, quod ipſe praedictus Lane refignavit, and that they accepted 
nation. it, Se. Powell juſtice held, that a reſignation might be by pard 
I according to Sir Jonathan .— caſe, but then it ſhould have 
pital bur- 
ceſs may ſur» been returned more certain, &c, Therefore per curiam a rr 


1 by pa- tory mandamus was FOR F 3 | 


FLY 


+ 


N ation was 418 in the King s Bench, and laid the decla- 
| ration ad damnum of the plaintiff 50.5, 'Serjeant Richardſon 
moved the court, that this action ought to have been brought in 
the court of Conſcience in Lindon by the 1 Jac. 1. c. 14. which 

If an action be enacts, that if the cauſe of action be under forty ſhiſlings, and the 
u defendant a freeman of Lendon, it ſhall be brought in the court of 
ee, 10e, Conſcience” as afoteſaid: and he had an affidavit, that the cauſe 
for under forty Was under forty ſhillings. But by Powell juſtice, it ought to ap- 
ſhillings, but pear upon the trial, that the cauſe of action was under forty aa 


the declaration 
is ad dammm and he would not take the oath of the party, 


of fifty, it ſhall 3 
not be ſet aſide upon dan tht it is under m—_ Gillings,” von the flatate of 1 72 7. rt ” 
pear upon the trial. M4 
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A Writ went out to remove an inquiſition of ſels de ſe, and they c reri te- 
return an inquiſition auper captam, and upon the return it moves any or- 

appeared to be taken after the tee of the writ of certiorari; and IS _—_ 
Sir Edward Northey urged, that it was well removed, though taken 7% and re- 
after the teſe of the writ, as a writ of error, &c., and by Powe/[weo. 
juſtice, a writ of certiarari removes any order or conviction, though 
they be made or taken after the 1275 of the writ, ſo they be taken 
before the return. Then Mr. Raymond took exceptions to the 
inquiſition: Firſt, becauſe it is ſaid to be taken coram coronatoribus 
dominae reginae, and does not ſay for what place: Secondly, jit is 
ſaid per ſacramentum duodecim, &c. and don't ſay proborum et lega- 


lium bominum, nor for what place: and upon theſe exceptions the 
inquiſition was quaſhed. 


Regina ver}. Cecill. 


R. Gilbert moved to quaſh an order of ſeſſions made upon g. c. Ren 
| Cecill the maſter, to pay John Yeoman his ſervant 7/. for Q. A. 266. 
wages in huſbandry ; and took two exceptions to the order: Firſt, 8 
that Teoman was a covenant ſervant, and that the ſtatute does not ger —— 
extend to covenant ſervants, though they are ſervants in huſban- wages in hu(- 
dry: his ſecond exception was, that by the order, it i yr to be 2 
made upon the oath of the ſervant. As to the firſt exception, was made up- 
Powell juſtice ſaid, that the ſtatute having always had a favourable on the ſer- 
conſtruction, has been extended to covenant ſervants in huſbandry; i oak. 
and to the ſecond he ſaid, it would be hard to charge the maſter 
upon the cath of his ſervant upon a private contract or covenant 
between them, and that is againſt a rule of law, that any ſhould 
be a witneſs in his own cauſe ; and the ſtatute not directing that 
the ſervant's oath ſhould be taken in this cauſe, the juſtices ſhould 
have proceeded according to the rules of law, and upon this firſt 
ſtirring of it it was adjourned. And the laſt day of this term, it 
being moved again by Mr, Gilbert, and the laſt exception urged See the 28, 
again, Mr. Raymond of the fame fide ſaid, that the juſtices having aud it will p- 
grounded their judgment in this order upon the ſervant's oath, it 927. hut 
was not ſufficient evidence, to adjudge the money due to the ſer- teaded to ex- 


vant ; and though perhaps he could not have evidence to prove the ud only to 


contract, yet there is no doubt but he might prove the ſervice, and — 1 
if he had done ſo, he had put it upon the maſter to prove the wages, and 
contrary, Mr, Lutzeyche for maintaining the order ſaid, that orders A ee d - 
2 if the ſervant had proved how long he had ſerved, it appeared bow much was due; but now they 
ve extended the att to covenant ſervincs, and the twatters the milthiet in this caſe, ſor it will be difficult 


dps tor the et vent to prove how much be had agreed for but howevet he qught not againſt 
io be admited 10 prove it himlell. bens 4. e 


*r 


. 
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differ from actions at law, and it is the conſtant practice to heat 
upon the oath of the ſervant: and though the order ſays upon the 
oath of the ſervant, and hearing his counſel, yet for ought appears, 
there might be other evidence beſides the ſervant's oath. © - | 


Powell juſtice. The oath of the party has been allowed ſome- 

times in caſes of neceſſity, but there is no neceflity in this caſe, for 

there might have been evidence of the ſervice : Powys juſtice, and 
Gould juitice agreed, and therefore the order was quaſhed.” 


Note, Mr. Puckele was with Mr. Lutwyche, who ſaid the oath 
of the party was not againſt law, becauſe it is allowed ſometimes in 
the Welch circuit, | eee 


Hutchken ver /. Savage. 


| Whether a Gex Hutchinſon, adminiſtrator of Fobn Dawſon, brings an action 


| 8 againſt Robert Savage for goods ſold by the inteſtate to the de- 


adminiftrator fendant. The defendant pleads, that the plaintiff, the 1 5th of De- 


will diſcharge cember 1708, releaſed to the defendant, his heirs, executors, and 


debt d . 8 | 
the intel, adminiſtrators, all and all manner of actions, cauſe and cauſes of 


where there is ations, ſuits, bills, bonds, writings obligatory, debts, dues, duties, 

a cebt due to accompts, ſum and ſums of money, judgments, executions, extents, 
the admini- | 1 

Arator in his quarrels, controverſies, treſpaſſes, damages, and demands what- 

own right, ſoever, as well in law as equity or otherwiſe, which Hutchinſon had 

againſt him the defendant, &c. The plaintiff replies, and craves 

_ oyer of the releaſe ; upon which a general releaſe is ſet out of all 

debts, dues, and demands, &c. of Hutchinſon, ſo that George 


Hutchinſon, as creditor of Savage (it ſays, that he and others the 


creditors of Savage do releaſe him) and then ſays, that at the ma- 


king that releaſe the defendant was indebted to him in his own 
right in the ſum of fix pounds, and that he gave the releaſe to re- 
leaſe that debt, &c. to which the defendant demurred, 


Mr. Ketelbey for the defendant ſaid, that ſuch general releaſes did 
diſcharge the debt due to him as adminiſtrator, and cited Roll. 
Abr. 404. EE | 


Mr. Dee for the plaintiff urged, that the caſe in Ralle had been 
held not to be law, and that it was certain, if a man grants omnis 


bona ſua, goods which he has as adminiſtrator do not paſs, and 


cited 3 Cro. 6. and that general words in a releaſe are qualified by 
the particular words 3 Lev. 273, and 272, where a bond taken in 
name of J. S. to the uſe of J. D. is not releaſed by a releaſe of 
all demands, &c. by F. S. to the obligor. Stokes wer/. _—_ 
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And that if the releaſe in this cauſe had nothing to work upon, 
then perhaps it would have releaſed this debt due to him as * 37 
niſtrator; but as this caſe is, it ſhall enure upon the debt due to 
kim in his own right. | 


Powell juſtice ſaid, that the caſe in Ro. 45. was taken out of 
the year book of Edw. 3. 39 Edw. 3. 96. at which time the law 
was held, that a grant of omnia bona ſua by an executor or admi- 
niſtrator paſt goods, which they had as executor or adminiſtrator z 
but now that caſe is held contrary, and there is no difference be- 
tween a grant and a releaſe; therefore that caſe of a grant of m 
bona ſua will govern this preſent caſe : but if there had been no 
other debts for the releaſe to work upon, then it had releaſed thi | 
debt. Upon this argument the caſe was adjourned, and the laſt * | 
paper-day of this term Mr. Raymond for the defendant argued, that 
it was plainly the intent of the parties, that it ſhould diſcharge all tre 
the debts, as well in his own right, as adminiſtrator; for it ſays, - n 
all actions, that we, every or any of us, &c. and every man's deed 
ſhall be taken moſt ſtrongly againſt himſelf, as a releaſe to A. B. 
of all actions, releaſes as well joint actions as ſeveral; and as to 
the objection, that a grant of omnia bona ſua don't paſs goods as | 
adminiſtrator. He ſaid, that the caſe in Rolle was well abridged, _ | 
and a good authority. He cited 1 Leon. 203. Plowd. 209. Ney 105. 
and (ro Jac. 318. where the huſband ue to him jus, titulum, et 
intereſſe ſua de et in decimis, which he had in the right of his wife; 
and held that they paſs, though he had them in his wife's right. 


Holt chief juſtice. If he have no goods, but as adminiſtrator, 
they muſt paſs by a grant of omnia bona ſua. Adjournatur. 


Regina ver/. Stedman. 


N information was exhibited againſt the defendant by the ad- 1 fon # 
dition of gentleman ; the defendant pleaded in abatement, not amend- 

that he was an upholſterer, and not a gentleman ; and a rule being ble. 

obtained at the ſide- bar to amend the information, Mr. Raymond 

moved at the ſhewing cauſe, why it ſhould not be amended, and 

1ud, that as they had taken advantage of this miſtake by pleading 

in abatement, the court could not amend it; and cited Buck/on Silk. 52, 

derſ. Hoſkins, Mich. 3 Ann. B. R. where after nul tiel record © Mod. 263, 

pleaded to a ſcire facias, which miſrecited a judgment, an amend- *'* : 

ment was denied; and that criminal matters are not within the 

ſtatute of amendments. | 


. ry, 


Mr, 


. 
. 


— 
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Wartant amendments, after taking advantage of it by pleading, and 


all the caſes mentioned of amendments immediately before trial in 
informations are only of ſlips of clerks. 


Powell juſtice ſaid, that informations are the ſuggeſtions of the 

attorney general, which he may amend any time before trial, but 

it is a queſtion, whether it can be done after advantage took of it 

by pleading, as in this caſe. He ſaid, that informations are within 

the ſtatute of additions, but this ought not to be amended to falfify 

the defendant's plea, though iſſue be not joined, and that 2 Miſng- 

mer in an indictment was not amendable, and he ſaw no difference 

If a man be between that and an information. If one be indicted by his 
e right name, and he pleads my/nomer in abatement, and you indict 
and plead miſ. him again, he is eſtopped to ſay, that the name he gives himſelf 
nomer in a. in his plea is not his right name. Adjourned to ſearch pre- 


batement, he 
is eſlopped to cedents 


deny that 
nime, that he wy 
gives himſelf, 


We HE plaintiff brought an action, and was nonſuited, and 
ceed till cos 1 afterwards he brought. another action for the fame cauſe, 
& *Bo « and a motion was to ſtay proceedings till he paid his coſts upon 
mon 45 the firſt nonſuit, and granted per curiam. 2 750 


Eaſter Term 
9 Annae Reginae, B. R. 17 10. 
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the Queen's Bench, who had executed that office with great 

reputation for his courage, integrity and compleat knows _ 

lege in his profeſſion, ever fince the revolution, (bring ſworn © 
into that office in Eaſter term 1689) died March 5, about three in the = 
afternoon, at Bis houſe in Bedford-walk, after a long lingering fick» _.. 
nee, anno actatis ſuae 68. 2 F 


M morandum, Sir John Holt night, lird chief juſtice of 


\ 


Memorandum, March 13, 1709. Sir bien DE mew 
ler Majeſty's youngeſt ſerjeant at law, was ſworn into the office of _ 
chief p4 54 of the King's Bench in the room of the late chief juſtice 
Holt, at the lord chancellor Cowper's. | 


Memorandum. March 26, 1710. Sir Henry Gould knight, one 
of ber Majeſty's juſtices of the Queen's Bench, died at his chambers in 
jeant's Inn in Chancery-lane, anno aetatis ſuae 66. * 


Memorandum, That May 12, in this preſent Eaſter term Sir 
Robert Eyre night, ber Majeſty's ſolicitor general, and Thomas 
Fengelly eſquire, were ſworn ſerjeants at the Chancery bar, counted 
at the Common Pleas, and gave an entertainment to the nobility, judges, 
&c. at Serjeant's inn hall in Fleet-ſtreet. The mot1o of their rings 
was Unit et imperat. And the next day being Saturday, May 1g. 
Mr. ſerjeant Eyre was ſworn one of the juſtices of the King's Bench 
in the room of juſtice Gould deceaſed, at the lerd cbancellor Cows 
per's, and the ſame time Mr. Raymond was forn ſolicitor general, 
bath their patents bring ſealed that day. e TE 
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Sir Thomas Cooke Winford verſ. Powell. 


N IR Thoihas ( voke Winſord brou ght a writ of error in-the 
1020 Bench upon a judgment againſt him in the Mar. 
alſea n 


Judgment of 
an inferior 
court reverſed 


for want of an 


| in an action on the caſe, wherein Powell declared, 
o the id ir Thawte Cooke FANS oa 116k 
ation aroſe Of June in the ſeventh year of this Quieeh, at the patiſh of .. 
mpegs ja- Giles in the fields in commitatu Middleſex, ac infra juriſuichonem 

oe Hujus curiar,, in conſideration, that the ſaid Powell at the ſpec 
1040, requeſt of Sir Thomas Cooke Winford had permitted the fuld Sic 
2 Wilſon 16. J Hamus a ae to uſe the pond in urea u Powell fituate 
| in the pariſh aforclaid, ac infra commitatum et juriſdiionem pric- 
diclos, to water his horſes jor ſix months before, and had pro- 
vided water for the ſaid horſes for the ſaid ſix months, promiſed 
the ſaid Pyreell, that he the faid Sir Tomas Cite Minferd would 
pay the ſaid Powel/ what he ron ie for the ſame, Ec. 
and makes the proper averments. Then there is a count upon 4 
guantum meruit for goods, c. ſold and delivered. Then follows 
this count: Cumgue etiam the ſaid Powell, piftea; feilibet dle ama 

et loco ſuprudictis, ad ſpecialem inſtantiam et requifitionem if} 
Sir Thomas Cooke Winford had permitted enndem Sir Thomas Coole 
Winford babere uſum alius flagni et aquae iu Powell, in arc 
iþſius Poweil ad lavandum et ad agquandum alios equos ipſfus Sit 
Thomas Cooke Winford : idem Sir Thomas Crate Winford mn cini. 
ratione inde paſtea,  ſcilicet die anno et loco ſupradittts: promiſed to 
pay, Cc. On non aſſumpfit pleaded, and ilſue joined, a verdick 
was given for Powell for 74. 6 d. damage, and Wee given 
for him in the Marſbalſea to recover the ſame. And on this wit 
of error brought, the judgment was reverſed, becauſe it did not 
appear in this laſt count, that the aliud ſlagnum et agua of Pouel!'s 

was within the juriſdiction of the court, which cannot be intend 
in the cafe of an inferior juriſdiction, where nothing 1 
1 : 
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tended to be within the juriſdiction, that iy not expreſiy averred ſo 
to bez though in the caſo of a ſuperior jutiſdiction nothing ſhell 
be intended out of it. Raymond ſolicitor- general for the plaiitiff in 
error, Mr. ſerjeant Comyns for the defendant. ® The caſes cited for 


the plaintiff in error were 1 Saund. 74 Peacock verſ. Bell & 
Kendall. Sir Tho. Jones Rep. 230. Walls uerſ. Squire, T. Janes 
103. 3 Keb. 677. Harvey verſ. Holland. 3 Lev. 234. 243. Mica 
verſ. Morris. 1 Ventr. a. in the caſe of Heely ver/. Ward. 1 Ventr, 
28. Barkley ver/. Paine, and ſee Stanian wverſ. Davyti, mir. Hil. 
13 Will. 3. B. R. Rot. 199. Ante, 795. 1 Sid. gg, Litthbury 
oerſ. Wright. 1 Roll. Ab. 545. p. 3. Ive verf. Storie. S. S. Gre. 
Car. 571. Jones 451. 


Jenkins qui tam, 6c. ver/. Horne in Scaccario. 


N an information upon a ſeiſure of currans imported in the 
I William and Anne of Plymouth into the port of London, con- 
trary to the act of navigation, 12 Car. 2. c. 18. from Algiers in 
Africa, the currans not being of the growth, product, or manu- 
facture of that place, or of the region where 1 were ſhipped, 
&c. The defendant claimed property, and on i 
was given for trial in Trinity term laſt, and for the fitting after 
Trinity term laſt. And on motion on behalf of Charles Moone, 2 
ſecurity for Herne on the writ of delivery, the following order 
was made, viz. Middleſex, ** Whercas a writ of delivery for the 
* faid ſhip with her apparel and ſurniture bath been awarded under 
* the ſeal of this court, upon a recogniſance entred into to her 
* Majeſty, by Edward Greſe of Ea Smithfield baker and Charles 
* Moone of Moll in the county of Cornwall cooper, dated the 
« 11th day of February laſt, in the ſum of 252 l now upon the 
motion of Mr. of counſel with the ſaid Charles. Mane, in- 
forming the eourt, that the plaintiff gave notice of trial to be 
had in this cauſe, the fitting of the lord chief baron within tho 
< laſt Trinxy term in AMiddieſex; in purſuance of which notice 
the faid Charles Moone attended with his counſel and witneſſes 
* on the day appointed for the ſaid: trial, as allo on the day of 
«*« ſitting after the faid term in Middleſex, not having received any 
* countermand from the ſaid plaintiff; whereby the ſaid Charles 
* Moone, who is at the whole charge of the defence made in this 


© cauſe, was put to great Expence : it was therefote now, prayed, | 


that the ſaid recogniſance might be diſcharged, and that the {aid 
Obarles Moone might have his coſts: it is this day ordered by 
court, that the ſaid recogniſance entred into by the ſaid 
* Edward Groſe and Cbaries Marne ſhall be vacated and dit- 
** charged ; and that it be referred to Jahn Morgan Eſq; deputy 
„ 46 to 
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© to her Majeſty's remembrancer of this court, to tax the ſaid 
«© Charles Moone his coſts againſt the plaintiff in this cauſe; unleſe 
* cauſe be ſhewed' to the contrary on the laſt day of Micbaelmar 
rer TEL TI CITEETS, noi AE Ages 

Upon the motion of Mr. Attorney General, the Solicitor Ge- 
neral, and Mr, Ward, at the ſetting down of cauſes after this 
term, to which time the order was enlarged, it was diſcharged; + 
firſt, es to the diſcharging the recogniſance upon declaring the 
plaintiff intended next term to try the cauſe ; ſecondly, as'to the 
payment of coſts for not going on to trial; becauſe ſuch order can 
be made only in behalf of, and upon the motion of the defen- 
dant, and his counſel, and not in behalf of the ſecurity. Lord 
chief baron Bury, and Lovel baron, preſent in court. Note; the 
lord chief baron exclaimed againſt the order, as being'obtained 
perfectly irregularly without afidavit, and by ſurpriſe. 


7 n 
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1 Ongley der ſ. Peale. 


5 80 76 T* RROR to reverſe a judgment given in the Common Pleas 
. for Peale, in an ejectment for houſes on Ludgate- bill in 
e viſe to 


J. I and bis London, on the demiſe of Oliver St. Fohn, brought againſt Mr, 
brothers ſuc- Ongley, and four other tenants: on not guilty pleaded; as to all 
cellively for the defendants but Mr. Ongley, and as to all the houſes but one, 
— «x. the jury find for the defendants; and as to that one houſe they 
preſiing the find a ſpecial verdict, iz. that the 12th of Fanuary 16 68, Oliver 
mW - you earl of Bolingbroke was ſeiſed thereof in fee, and being ſo ſeiſed the 
condition thzt aid 1: th of January made his will. [Note, that will was not 
the renement found in haec verbs in the ſpecial verdict, nor the deviſes therein 
oder mpeg contained] and that the 2oth of May 1679- he being ſeiſed as 
month after aforeſaid, debito modo fecit, 7 gillavit, et publicavit a codicil in 
marriage. writing to the ſaid will annexed, which follows in haec verbu 
« May 20, 1679. Memorandum : Whereas my uncle Anthony St. 
* John, and my deareft and beloved wife, whom I made my 
** ſole executrix, are dead: that as to what I left to them I re- 
« yoke this my ſaid laſt. will and teſtament in manner following: 
«« Firſt, as to the 2000 J. given my dear wife out of the manor 
* of Melebbourne I give and leave it to Sir St. Andrew St. Jobn 
% of Woodford, alſo my impropriation of Thurley to him and his 
„ heirs : I give to him and his brothers ſucceſſively for their lives 
« my houſe at Ludgate | the houſe in queſtion] with this condi- 
tion nevertheleſs, that the ſaid :000 J. be not paid to Sit St, 
Andrew, nor the impropriation of Thurley; entred on, till 
within a month after his marriage. And as for my houſe at 
„ Lridgete I do not leave it to him, nor his brothers, afore ey 
2 « ent 
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« entred on and enjoyed, till ſuch time alſo after their marriages z 
« as for all my other lands, Cc.“ That the carl died ſeiſed; that 
at the making the codicil Sir St, Andrew had two brothers, Row- 
land and Oliver, that Sir Sr. Andrew was eldeſt, Rowland the 
ſecond, and Oliver the third; that Rowland died in the life-time 
of Sir St. Andrew and Oliver, that Sir St. Andrew died roth of 
February 1708, that Oliver was married divers years before Sic 
St. Andrew's death, and is yet living; that Oliver entred after Sir 
St. Andrew's death, and demiſed to the plaintiff, &c. Upon 
which ſpecial verdict judgment was given for. the plaintiff in eject- 
ment in the Common Pleas. Whereupon Mr. Ongly brought this 
writ of error-in the King's Bench, And it was argued by the ſoli- 
citor general for the plaintiff in error, that the deviſe was void for 
incertainty, certainty being as much required in the caſe of a will 
as to the perſon, as in the caſe of a deed; as a deviſe by A. to his ſon, 
where he has two, is void, becauſe non conſtat which he meant, 
Cro. Eliz, 743+ in the caſe of Taylor and Sayer. Now here it is 
uncertain by reaſon of the word ſucceſſively not ſhewing which ſhall 
take firſt, and which ſecond, in ſucceſſion, That the conſtruction 
ought to be made from the words, but in caſe of a deed ſuch a limi- 
tation had been vid, Hob. 313. C. Fac. 264. Hutt. 87. Windſ- 
more verſ. Hobart in point, and Hob. 314. Greenwood verſ. Tyler, 
But there is no reaſon in a will, when the words are the ſame, to 
put a different conſtruction upon them. But if it had been ſucceſ- 
five ficut nominantur in charta, &c. it had been good in a deed, 
Dier 361. - So it would be in a will. 79 1 | 


Secondly, The condition in relation to marriage makes it more 
uncertain, for till marriage none can take; and ſuppoſe the ſecond 
brother had married, and neither of the other two, who muſt have 
took? Certainly none of them. Or if he that is married ſhould 
take firſt, then that would overthrow the other conſtruction of 
ſucceſive, that the oldeſt ought to take firſt, and then the ſecond, 
and then the third, Objection: the intent is apparant, Anſwer 1, 
The intent muſt be collected from the words, but the words, as 
was ſaid before, import no ſuch thing, and nothing can be averred, 
_ dehors for their explanation. Secondly, the intent cannot contron] 
the operation of law; as a deviſe to J. S. for life without impeach- 

ment of waſte, remainder to the heirs mails of his body, the deviſor 
intends only an eſtate for life to J. S. yet the law ſupervenes his in- 
tent, and he will be tenant in tail. 2 Leon. 70. Chaloner verſ, 
Bowyer, and by Hale chief juſtice in the caſe of King and Melling, 
1 Ventr. 214, 225. | | | 


Mr. ſerjeant Pengelly argued for the defendant in error, that 
the deviſe to Sir S. Andrew was a direct deviſe to him, as ap- 


7F pears 
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by the proceeding words; that that could not be avoided by 
doubtful expreſſions after that the deviſor took notice of the 
brothers, according to the rules of common law, which was ac- 
cording to their ſeniority: that what he meant by ſuccgſive is 
plain, and therefore in a will ought to take effect, for which 
purpoſe there are ſtronger caſes in the books, as Raym. 82, Bate 
very. Amberſi & Norton. A deviſe to one of his couſin Au- 
berg 's daughters, who ſhould marry a Norton, held good to the 
firſt that married a Norton, Dier 333, 6. Deviſe to J. S. on 
condition, and then that it ſhould remain to his houſe: held a 
good remainder, becauſe they conſtrued his houſe the head of his 
family. Stiles 434, 5. Moor 637. Br. Leaſe 64. he like wiſe 
cited as oppoſite cales, | 


| Secondly, the clauſe about marriage made no alteration in the 
expoſition: of the willz only added a reſtriction to the deviſe, 
which before was general; and therefore if the ſecond fon married 
before the eldeſt, yet he could not take by this deviſe ; which the 
court agreed; and took it to be a mighty plain caſe, and affirmed 
the judgment 7/4 cauſa, Sc. But Mr. Attorney General, who 
Was to have ſhewn cauſe, taking it to be clearly. againſt him, 
never did ſhew cauſe; and ſo the judgment was affirmed againſt 
Mr. Ongley, who was a purchaſer, for a valuable conſideration by 
the advice of Mr. ſerjeant Pemberton, and Mr. Richard Webb of the 
Inner Temple.. And my client told me, Mr. Webb on a further and 
late conſideration adhered to his former opinion that the deviſe was 
void for uncertainty. Note, Oliver St. Jabm takes but an eſtate for 
life by the will, and ſo the ſale by Powlezt earl of Bolingbroke, heir 
eg brother to carl Oliver, to Mr. Ongley, will be good a8 


R 
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morandum, On Sunday Auguſt 1, 1714. at balf an hour 
paſt ſeven in the morning ber Majeſty Queen Anne died at 


Kenſington, in the fiftieth year of her age, being born the 6rb 2 
February 1664. Upon 155 deceaſe the Lu, and others of ber 

late Majeſty's privy council, immediately met at St. James's, where 
the inſtruments figned by his majeſiy, and ſealed b» bim, N 


to the aff of parliament of 6 of the late 


een, 
vera! lords to * added to tboſe ne by t T7 ſaid at 9 2 pore 


ment to be regents during the King's abſence, were reduce by the 
hrd archbiſhop of Canterbury, the lord chancellor Harcourt, and 
Monſieur Krienburg the Hanover miniſter, and opened aid read, 


and afterwards rdeved to be tnrolled in Chancery. 


The regents by the act of parliament were, 


Thomas lord archbiſhop of Canterbury. 
Simon rd Harcourt, lord chancellor, 
Charles duke of Shrewſbury, ird treaſurer. 
{abs duke of Bucks, lord prefident of the conch, 
illiam earl of Dartmouth, brd = ſeal. 
Thomas ear] of Strafford, firſt com 


Sir Thomas Parker, lord chief 2 of the þ 


of tbe adm 
Kong's Bend.” 


The regents appointed by the King, by the three. itt» 


ſtruments under his hand and ſeal. 


William lord archbiſhop of York. 
Charles duke of Shrewfbury.. 
Charles duke of Somerſet. 
Charles duke of Bolton. 
William duke of 
Henry duke of Kent. 
John duke of Argyle. 
James duke of Montroſe. 
ohn duke of Roxborough. 
omas earl of 9 
Arthur ear! of Angleſea. - 
Charles ear! of Carliſle. 
Daniel earl of Nottingham. 
3 


* 
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9 5 1 Mountague Venables earl of Abingdon, 
Richard earl of Scarborough. 
Edward earl of Orford. ' 
Charles lord viſcount Townſhend. 
Charles /ord Halifax. 3 . . 
William lord Cowper, Wo Gy 


. Then all the lords of the late Queen's privy council preſent tuk 
the oaths of privy counſellors, the great officers, who uſed to be fur 
in council, took the oaths of their offices, and then the lords jufiice 
took the oaths of allegiance and ſupremacy, &c. according to that 


All the judges, King's ſerjeants, attorney and ſolicitor general 
and King's council, took their oathes before the lord chancellor. at his 
bouſe, as if they were newly admitted, though by that act they wer: 
continued but for fix months after the Queen's demiſe. © 


And all other officers, who held their offices during pleafure, tnt 
their oaths of office (who had oaths of office to take) in the ſame maner 
as if newly admitted. | N e 


Note, it being made a queſtion among the lords juſtices (wi 
1 in à room by themſelves diſtinds from the council, uber 
they tranſacted matters, which they determined without the afiil- 
ance of the pry council, and only came into the council chamber, 
when, they held a privy council, and then ſat on a row on th 
fide of the table, on the right hand of the King's chair, thiſe if 
the firſt quality fitting in the middle of that fide of the tab!) 
* aobether the officers, juſtices of peace, &c. could act before thy 

took their oaths of office (which could not be immediately done, be- 

cauſe dedimus's were to iſſue for that purpoſe) : It ua beli 
the lords juſtices, that they ought to take the oaths of office it 
convenient time, but that in the interim they might ad, ceberuiſ 
the whole deſign of the aft of parliament would be evaded, whi) 
was, that on the demiſe of the crown, there might not be a bo- 
cancy of officers in caſe of neceſſity ; but if they could not al til 
they had took their oaths of office, there would be - @ Vaan, 


which miſchief the act intended to prevent. And at this reſo | 

tion the lord chancellor Harcourt, lord Cowper, and lord cbi] 7 
\ | Juſtice Parker were preſent, and therefore they iſſued à proclanis 
: tion, to give notice of that cauſe in the al continuing fr 
and requiring them to take the oaths, and thereby commanding © i 

officers to take the oaths of office with the firſt opportunity, aud i 


A 


ad in the mean time, 
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A liſt of the principal is” in * 


law at the time of the deceaſe of her 
late Majeſty Queen 7 Auguſt\1. 
1714. 3%) 4 SUBS e of, Bit 


ez, 
. 


Siuox bed Harcourt, lord chancellor g , 


or John Trevor knight, ws of the Roll. 


Sir Thomas Parker knight, 4 chief Juice of the King's Bench. 
Sir Littleton Powys knight, >, 3 


bir Robert Eyre #night; -. | Jaſtices of che 2 4 5 * , 
Sir Thomas Powys knight, | ET ie 


Thomas lord Trevor, lord A, Juſtice v1 the Comman Pleas. 


Sir John Bleticowe &4night, oft} . 


The hon. Robert Tracy e quires, Juſtices 7 the Common Flas 
Robert Dane N 0 RF et 


8 > ft . 


The righ Pie, Sir William Wyndham baron, chancel 
of the Exchequeres E cen — 5 bu! 155 bu on: 


— 75. 2 
Lord chief baron vacant. 
Sir Thomas Bury knight, 
Nobert Price eſguire, 
N William 2 ns ee 


\ 


* barons «x the „ N 


e * 


Jaki Smith r, "Win 3 chief FR in Scotland, 


ne- 


a 4 William Simpſon tight, curfitor baron.” erke 
Lird Berkley of Stratton, chancellor of ſhe wy of Lancaſter, 


Sir Edward Northey knight, attern'y ere * the duchy of 
Lanciſter : F 


Sir Joſeph Jekyll knighe, 
Sir Nichblas Hooper knight, 


. IT, TS 2 
= | Queen's two firſt ſerjeants, | 
. Edward . orthey kught, attorney general, 


1430 q ug 8 


Sir Robert Rayniond r ſolicitor general. 
5 7 G Sir 


— 
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Sir John Cheſyre Enge. Queen's ſerjeant. 
Sir William Whitlock knight, ) © 
John Conyers eſquire, | £ 10th 
Edward Jeffreys eſquire, Queen's Counſeel. 
Thomas Lutwyche e/quire, «2 
John Ward eſquere. 
. Juſtices of Wales. 
Sir Joſeph Jekyll knight, | juſtices of Cheſter, F lint, Ke. 
Edward Jeffreys eſquire, Montgomery and Denbigh. 
| Charles Cox eſquire, 1 Juſtices for Brecknock, Gla- 
William Bridges eſquire, morgan and Radnorſhires. 
' Merrick eſquire, _ 7 7 juſtices for Caernarvan, Merio- 
William Jeflop eſquire, F neth and Angleſea... 


Francis Winnington eſquire ) juſtices for Caermarthen, Pem- 
Edmund Bridges eſquire, broke and Cardigan, 

Memorandum, Tueſday September 21, 1714, being the next 
day after the King bad made his publick entry into London from 
Greenwich, the lord viſcount Townſhend, one of his Majeſty's princt- 
pal ſecretaries of ſtate, by his Majeſty's command, fetched the greet 
feal from the. lord Harcourt ;' andthe next day, being 22 September 
1714, it was delivered to the lord Cowper with the titieref lord 
chancellor of Great Britain, and that day be took the caths in council at 
St. James's. TIES SY ee ants HE 


Memorandum, That Thurſday October 14, ſuperſedeas's paſed 
the great ſeal, to remove the lord Trevor from being chief juſtice of 
the Common Pleas, Sir Thomas Powys from being one of the judges 
of the King's Bench, and Sir William Baniſter jrem being ene tht 
barons of the Exchequer, and Sir Robert Raymond from being ſoli- 
citor general ; and 3 paſſed the great ſeal, for appointing Sir 
Edward Northey his Majeſty's attorney general, and Nicholas Lech- 
mere eſquire his Majeſty's ſolicitor general, and they tcok the oaths 
of office at the lord chancellor's Saturday the 16th of October fal- 
lowing. | 


Memorandum, Friday October 22, 1714, Spencer Cowper 
efquire, and John Forteſcue Aland efquire, were appointed yy 
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3 and ſolicitor general to bis royal bigneſt the prince of 
Wales. 


Memorandum, That. 7 3 ueſdhy October 26, 1714, Sir Peter 
King knight, recorder of London, and Sir Samuel Dodd &night, of 
tte Inner Temple both, and Sir James Mountague &night, Lin- 
colns Inn, appeared to writs returnable in Chancery, commanding 
them to take on them the degree of ſerjeants at lau, and they were 
coifed by tle chief Juſtice of the King's Bench in the treaſury of the 
C,mmon Pleas, and afterwards performed the uſual ceremonies at the 
bar of the Common Pleas, and gave rings with this motto: Plus quam 
ſperavimus. ee eee 5 


Memorandum, That Thurſday November 4, 1714, Sir Joſeph 
Jekyll and Sir Thomas Powys too thetr- places. as firſt and ſecond 
King's ſerjeants, being ſworn at the lord chancellor's the day before. 


Memorandum, That Monday November 22, 1714, Sir Tho- 
mas Parker knight was ſworn chief juſtice tbe King's Bench, and 
Sir Littleton Powys, Sir Robert Eyre, and John Pratt eſquire ſer- 
jeant at law, were ſworn juſlices of the ſame court; Sir Peter King 
knight was ſworn chief juſtice of the Common Pleas, and Sir John 
Blencowe, Robert Tracy and Robert' Dormer  eſquires, were 
ſuorn juſtices of the Commen Pleas , Sir Samuel Dodd was | ſworn 
cbief baron, and Sir Thomas Bury, Robert Price, John Smith, 
and Sir James Mountague, were ſworn barons of the Exchequer. 
Aud the ſalaries of the two chief juſtices, and. cbief baron, were en- 
creaſed from 1000 1. fo 2000 J. per annum, and the ſalaries of ibe 
reft of the judges were encreaſed from 1000 1. to 1 500 l. per annum, 
for which they had diſtinf patents from theſe by which they were ap= _ 
panted judges, 2 8 | i N LA 
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Mary Spendlove 3 of Charles Spend- 
loye and Mary his Wife, Nu Was liſter 


"of John Latlbert deceaſed, 


John Aldrich and Mary his wife, Henry]. 1 
Oapps, Samuel erer $ Corte: Wade Defendant 


"0 Je Wade, 


A deviſes ale= N an appeal peal from a PIER of che maſter. of ls on 
57 7 Ns 1 11 brop zht by the plaintiff JET ee d 
at 15, in the covery of a legacy of 200 l. to her b 22 8 uncle 
interim 


ö Fobn Lambert. The caſe was 555 obn Lambert being 
1 ſeiſed in fee of lands, &c, in Norfolk, and 2 fled of a conſider- 
Deviſed other able perſonal eſtate, 8 June 1696 by his Naſt will deviſed to the 
legacies, ance Plaintiff 200 J. at her age of fiftcen years, if ſhe ſhould ſo long live, 
urplus © 
his real and and in the mean time to be put out by his executors for her belt 
perſonal el- advantage, till the attained her ſaid age, and gave by his faid will 
D. whom he ſeveral other legacies, and particularly 100 J. to the defendant 
made execu- John Wade, then an infant, and deviſed all the reſt of his real and 
| ING perſonal eſtate, after debts and funeral charges, to the defendants 
en inen. Henry Capps, and Samuel Wade, who was then an infant, and 


made them joint executors of his ſaid will. 


88 Lader died foon after, Henry Capps Abbe proved the 
will alone. Will, the other executor the 5 Samuel Wade being then 
aiid long after an infant, viz. born 20 September 1692. 


The 


w,.,.c. 4a > 
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bert's eſtate, and a copy of the account 
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The plaintiff Mary Spendlove was born the 6th of March 1685, B. being 15 
and came to the age of fifteen the 6th. of March 1700, when the 2pplied to C. 
200 |. legacy became payable to her, which ſhe applied to Capps for, b e 


for b. g 
but he not paying, ſhe received intereſt of him for part of the time paid 03 
before he became a bankrupt. tereſt, 


In 1704 Henry Bonett, being admitted by the eccleſiaſtical court E. guardian 
tt Norwich, guardian and curator to the defendant Samuel Wade, rating: the in- 
ſettled accounts with Capps on behalf of Samuel Made, in relation felted ac. 
to 7obn Lambert's perſonal eſtate, and 200 J. was left in Capps's counts with c. 
hands to pay the plaintiff; and the defendant Samuel Wade's ſhare prawn, ag 
of the ſurplus of Lambert's eſtate came to 824 J. 16 s. 1 d. which 100/ in C.. 
was left in Capps's hands, and he agreed to pay intereſt for it; after uten. 
which Bonett received of Capps 198/. 105. 1 d. of which 29/. 135. ned of, 


intereſt after 
was for intereſt. for the ſhare 


ol D. i ſurplus. 

Capps in July 1707 became a bankrupt, and in Auguſt 1707 à c. bee 

commiſſion iſſued out againſt him, and he was found a bankrupt. bankropt, B. 

The plaintiff came into the commiſſion, and proved this 200 J. en 
legacy as her debt, and 167. due for intereſt 6 July 1707. and and proved 

received her dividend of 5 5. in the pound, the _— 

and received her dividend. 

Bonett alſo as guardian to Wade came into the commiſſion for 3 

744 1. 1 5. of the ſaid 8247. 16s. 1 d. and received his divi- in, c. and 


dend, 186 J. 25. 6d. which added to the 189 J. 10s, made 384 J. Jedes bis 


12s. 64, out of which he had made conſiderable diſburſements the ſurplus be- 
for the defendant Wade. — N 
hands, 
After this in June 1708 the plaintiff Mary filed her Ov bill by 
bill againſt Capps, Sammel and John Wade, and Bonett, and the 3:38" C 
aſſignees of the commiſſion againſt Capps, for a ſatisfaction of the d legacy. - 
200 J. legacy given her oy Jabn 


t's will. Capps put in his 
anſwer, confeſſed afſets of Lambert came to his hands ſufficient to 


pay all his debts, legacies, &c. his own bankruptcy, - a certificate 
and confirmation of it by the lord chancellor, &c. and inſiſted on 
that as a diſcharge of his debts. The defendant Wade by Bonett 
his guardian put in his anſwer, ſetting out the facts above alleged; 
and Bonett put in his anſwer, and thereto annexed a particular of 
the writings and ſecurities ſent to him by Capps belonging to Lam- 
made up with Capps. 


Bonett having made his will, and thereby having ſubjected his 
real and perſonal eſtate to the payment of his debts, &c. and having 
7 K appointed 


1 „ 
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appointed Samuel Hartly executor, died ſoon after his anſwer put 

in. Harthy refuſing to act, adminiſtration with the will annexed of 
Henry Benett was granted to Mary his only daughter, wife of the 

defendant Jobn Aldrich. She | 


The plaintiff brought a bill of reviver againſt A/drich and his 
151 wife Hartly and Samuel Wage, praying a diſcovery of Bonett's 
1 eſtate from Hartly and Aldrich and his wife. Aldrich and his wife 
lin their anſwer ſet forth, that they had accounted for Bonett's 
eſtate before Mr. Orlebar one of the maſters of this court, pur- 
ſuant to a decree in a cauſe, wherein the creditors of Bonett were 
plaintiffs againſt Hartiy and Aldrich and his wife; and that by the 
maſter's report it appeared, the whole real and perſonal. eſtate of 

. Bonett was not ſufficient to pay his debts by mortgages and bonds 


Decreed, that The plaintiff having * and witneſſes having been exa- 
Ab mined, the cauſe was heard before the maſter of the rolls, the 29th 
again B. out Of November 1713, who decreed, that it ſhould be referred to 
ot A. n eſtas Sir Thomas Gery, to take an account of the perſonal eſtate of the 
REN teſtatot Jobn Lambert come to the hands of Henry Capps and Sa- 
what D. or muel li ade, the reſiduary legatees, or to the hands of Henry Bonett, 
bis sonden as curator of Samuel Wade; his honour declaring, that what money 
ee was paid by Capps to Bonett of Lambert's eſtate, on the account of 
furplus, or Same Made, before Capps became a bankrupt, and what money 
thedividend. as received by Bonetr for intereſt of Samue/ Wade's reſiduary putt 
a of Lambert's eſtate, and alſo what money was received by Mr. Bonett 
under the commiſſton of bankruptcy for Samuel Wade's dividend, 

or any dividend to Bonett on account of Samuel Wade in reſpect 

of the money which Capps owed Samuel Wade on the balance of 

* © * " His (aid actount made up between” Bonerr and'Capps, was ſtill the 
ee Eſtate of Lambere, and liable to the payment of the faid plaintiff 
Hßpenalove s demands, in regard the ſaid refiduary legatees could take 
nothing by the will of Lambert until all his debts and legacies were 

paid: and the maſter was t6' diſtinguiſh what of Lambert's eſtute 

remained in ſpecie ; and what upon the account ſhould appear to 

have been received by Boner? as uforeſaid, the fame was to be made 

good out of the real and perſonal” eſtate of Bonett; and Aldrich 

wife and Harty were to account for his eſtate, St. and what fe- 

mained due of the 2007. legacy with intereſt from her age of ff. 

reen, and her coſts, were to be paid the omen out of whit hid 

beod . Bonett, and made out of his eſtate, . 

aſſets of Lambert, that ſhould appear to be remaining in * 

6 | x 1d appear to be * bop ar 
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Atarich, his wife's, or Harti hands; and Aldrich, 
Hartly, were to have no coſſff. 
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From this decree Aldrich and his wife, Hartley and Samuel Wade 
appealed ; which appeal was heard before the lord chancellor Cœuper 
December 6, 1714. at which time it was inſiſted on for the appel- 
lants, that the plaintiff after ſhe was intitled to her legacy had 
accepted Capps as her paymaſter, by letting the money lie in his 
hands, and receiving intereſt of him for it ſome years before he 
became a bankrupt. Secondly, by coming into the commiſſion of 
bankruptcy, proving her debt, and receiving her dividend after he 
had failed, out of his eſtate. Thirdly, that Capps had accounted 
with Samuel Wade's guardian only for the furp/us, and had retained 
money in his hands on that account to ſatisfy the plaintiff's legacy. 
Fourthly, that what the guardian Bonett had received of Capps for 
intereſt, or upon the dividend, was received as out of the ſurplus be- 
longing to Samuel Wade, and applied for his maintenance and edu- 
cation. Fifthly, that Harty having never acted as executor to 
Bonett, and Aldrich and his wife having accounted before the 
maſter purſuant to a decree of this court, onght to have had their 


| 


But the Lord Chancellor, declared,. he was of opinion, that the 
decree was right; for it appearing by the proofs, that the plaintiff 
had often applied to Capps for her legacy, but could not get it out 
of his hands, ſhe was in the right to get the intereſt, when ſhe 
could not get the principal: beſides, during the time ſhe received 
the intereſt, ſhe was under twenty-one, . and therefore her accept- 
ing of intereſt could not prejudice her. And her coming into the 
commiſſion, and receiving a dividend would be no obſtruction to 
her following Lambert's'afets till ſhe had a full ſatisfaction; and 
what was received by Banett of muſt be looked on as the 
eſtate of Lambert, and could not be à farplus, till all the debts and 
legacies of Lambert were paid. That the account ſettled between 
the guardian and Capps, and the leaving money in Capps hands to 
pay the plaintiff could not poſſibly bind her, ſhe not being party, 
ot conſenting to that tranſaction ; nor could the application of the 
money received by Banett any way affect her inteteſt, at remaining 
a to her Lambert s eſtate ſtill, and liable to her legacy. He thought 
likewiſe the appellants ought not to have coſts, and affirmed the 
decree, Mr. Vernon and R. Raymond with the appellants, 
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Cliffe et alii ver. Gibbons, Kadwell, et alios, 
December 8, 1714. Chancery. 


A fee paſſes by PO N hearing this day, the caſe appeared to be this, viz, 
ee e, Ranceford Waterhouſe being ſeiſed in fee-fimple of a plan- 
| hizeftneto tation and ſeveral lands, Sc. in Jamaica, the 15th of November 
mo E 3 1688, made his will in writing, and thereby directed that all his 
cane debts ſhould be paid as ſoon as conveniently could be after his 
is debs, deceaſe together with his funeral and other charges, and thereby 
gave power to Elizabeth Waterhouſe his wife (if need ſhould be) 
to ſell his lands, tenements, ſervants, goods and chattels in Ja- 
maica, and his leaſes, ſhipping and goods in England, to raiſe 
money to pay the ſame, and then to pay ſuch legacies as are given 
by his will; among which he gave his (aid wife 1000 J. to be 
her detained out of the firſt money that could be raiſed by the 
fits or ſale of his eſtate, after payment of his debts : and the dels, 
of his eſtate, after debts and legacies paid, he gave to his ſaid wife, 
whom he made ſole executrix; and ſoon after died. She pro ved 
the will, and entred upon, and poſſeſſed herſelf of, the real and 
perſonal eſtate both in Jamaica and England, and by perception of 
the profits thereof paid all his debts, funeral charges and legacies, 
and ſo did not ſell the Jamaica eſtate, Elizabeth Waterbouſe the 
13th of April 1 211 made her will, and gave all her eſtate 2 
maica to the defendant John Gibbons, and his heirs upon to 
Pay the plaintiff Cife 1000 J. by yearly payments out of the neat 
roduce (after all charges deducted) and then to pay ſeveral other 
egacies ; and after payment of all the faid legacies, ſhe gave that 
eſtate to the defendant Jobn Gibbons and his heirs. She being alſo 
ſeiſed and poſſeſſed of both real and perſonal eſtate in England, ſhe 
charged it with the payment of ſeveral legacies, and (among others) 
with 30 J. to the defendant John Kadwell, and 2 50 l. apiece to 
the defendants Mary and Anne Kadwell his daughters. And the 
refiduum of her eſtate in England ſhe gave to the plaintiff Chfe, 
and made the plaintiff C/ife and the defendant” John Gibbons exe» 
cutors. | 


November 30, 1712. Elizabeth Waterhouſe the teſtatrix fignel 


a note as follows, viz. 


London, November 30, 1712. © Couſin Jobs Gibbons, in 
*« caſe I die, pay unto my coulins Mary and Anne Kadwell 250 
, apiece, and 70 /. more to my coulin Jobn Kadwell for m_ 
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% ing, and place it to my account, and it ſhall de allowed you, 


ſhe then not being able to write her name as uſual : which note 
upon a conteſt in DoZors Commons was made a codicil to the faid 
will, And the plaintiff C/iffe and detendant Gibbons joined in the 
probate. n cz Ig 8 | 


The teſtatrix at her death had about 80 hogſheads bf ſugar upon 
the high ſeas coming from Jamaica for England, of which 3a were 
Joſt ; the reſt afterwards came to England, and were poſſeſſed by 
the defendant John Gibbons. 


| _ This being the fat, Mary Clife the plaintiff. btoaght her bil 


perſonal eſtate of Elizabeth Materbaaſe, of which the defendant 
ibbons poſſeſſed himſelf, to have her 1000/. legacy charged oh 
os Jamaica eſtate, to have the 2501. and 2507. and 704 legacies 
an account of the ſugars, as part of the Engliſb eſtate. To which 
all the defendants put in their anſwers, and witneſſes were exa- 
mined, &c. The Kadwells brought a croſs bill againſt Cliſe and 
Gibbons, the executors of the will of Elizabeth V. 3 for 
their legacies given by the will and codicil, Sc. And on hearin 
both cauſes this day before the lord chancellor Cowper, the fi 
queſtion was, whether Elizabeth Waterhouſe was ſeiſed in fee of 
the Jamaica eſtate, ſo as to have a power to charge it or not; for 
the defendant Gibbons (whoſe mother was heir at law to Ranceford 
Waterhouſe, and who had conveyed the Jamaica eſtate to her ſon 
the defendant) inſiſted that ſhe only had a power given her by her 
huſband's will to ſell, which ſhe never executed, but by perception 


his eſtate, which he deviſed to her, only an eſtate for life paſſed, 


OT NW 


8 2 


he claimed, and conſequently, that Elizabeth Waterhouſe could not 
charge the 1000 J. upon that eſtate for the plaintiff's benefit. 


A 


9 


But the lord chancellor Cowper was clear of opinion, that a fee 
paſſed by the deviſe of all the reſt of his eſtate to his wife Elizabeth, 
lubje& to the payment of his debts, &c. and decreed the 1000/7. 
to be paid to the plaintiff, See 3 Mod. 45. Reeves verſc. Win- 
nngton, A. deviſes all his eſtate to J. S. a fee paſſes. 1 Ro. Ab. 
534. Stile 193, 281. Jobnſon verſ. Kerman. 3 Keble 245. 
Win verſ. Robinſon. 3 Mod. 228. Hyley verſ. Hyley. And 
the lord chancellor held, that where a man deviles all his eſtate, 
g00ds and chattels, and no mention had been made before in the 
will of lands of which the teſtator was ſeiſed in fee, a * 
71 v 


of the profits paid his debts, &c. that bye the words, the reſt of 


+ ©* The mark of Elizabeth Watethouſe ; 


againſt John Gibbons and the Kadwells, to have an account of the 


given the Kadwells paid out of the Jamaica eſtate ; and to have 


and that the reverſion deſcended to his heir at law, under whom 


r 
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| will not” ek der where a real eſtate is mentioned before in 4 0 


will, and then ſuch words follow, a fee Falles. 


The next queſtion was, whether the Kadwells ſhould have of 


them two ſums of 2507. one by the will, and the other by the or- 
der. And upon reading witneſſes, who depoſed, that the teſtatrix 


took notice ſhe had given them 2 50 J. by the will, and ſaid ſhe 


would make'it up 500 I. both ſums were decreed hem and alſo 
that it ſhould be paid out of the Engliſb eſtate, which nh an to 
be her intent by the depoſition -of witneſſes. 


The third. ueſtion was, whether the gen that were on "the 
ſeas at the teſtatrix's death, ſhould be eſteemed as a part of her 
Jamaica or Engliſh eſtate, And decreed, that it not being ar- 
rived in England before her death, and the truſts being to be 
8288 b e will out of the neat produce of the Jamaica eſtate 

took as part of the Jamaica eſtate. | 
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Rex ver/. Bradford. 
February 95 $714 


N a ire facias brou ht in the tty-bag, it was et out 4 
that the 13th day of March laſt p aſt at Weſtminſler in the dus, 
county of 4% Jaac Pyke, the n 1 By and 
others, per quaddam ſcriptum ſuum obligatorium ſigillis fuis 
igillatum 3 et quilibet, eorum cognovit, ſe teneri et fir- 


mater obligari ſereniſimae dominae Annae nu per reginae Mag nac 


'A boad to the 
ing, his ene * 
cutors and 2d · 
miniſtrazors, 
is within the 
38 Hea, 8. 


8.39 


Britanmae, &c. defunctae in 500 l. ſaluendis dictae nuper reginae 
executoribus vel adminiſiratoribus ſuis, which was not paid to the, 
Queen in her life, nor yet to the King; therefore the writ com- 


manded. the ſheriff of,, Middle/ex, to ſummon the defendant B. to 


be in Chancery, &c.: in craſt ino animarum next following, to 
ſhew why execution ſhould not be againſt him, Cc. teſle 4 Oftob. 


1 Georgii,, Upon ſerrs feet returned, the defendant appeared, and 


demurred to the. writ, and the attorney general joined in demurrer. | 


And Mr. Peere Wilkams.and Sir Robert — for the defendant 
took exception, that this bond was not [framed according to the 
ſtatute of 33 Hen. 8. r. 39. and conſequently it had not the effect 
of a recogniſance, not could a feire facias lie thereon ; for the 
money was made payable to the Queen her executors and admi- 
niſtrators, and therefore alſo was entred into to her, in her natural, 
capacity. See Moore, 193. pl. 342. Anderſ, 129. Scroggs verſ. lady 
Greſham and ſee the 65 36 33 He's : 39. Sele 
General Lechmere for the King; of which opinion was the lord 


chancellor, and gave judgment for the King. See 2 oo. 92. Mich. 
A258 $. 8 : Ca 34 | 
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Redſhaw ver/. Braſier et uxorem, et alios. 
October 18, 1715. Chancery, 


| 'P ON exceptions to Mr. Lovibond the maſter's report, 
| the caſe was this: To/eph Anderſon a freeman of Londn 
having iſſue by his firſt wife, Juliana (who was the firſt 


wife to the plaintiff Redſbatv, and to whom he had took 


cout adminiſtration) and Hannab wife of Braßer, and by Barbara 
- his ſecond wife (who after Anderſon's death married alſo the 


plaintiff Redſhaw, and to whom after her death, he alſo took out 


_ adminiſtration) Foſeph, Wilkam, and Jans (who died in her fa- 


ther's life-time) 15 of September 1701 made his will, and thereby 
directed, that an inventory ſhould be took of his perſonal eſtate by 
his executors, and that Barbara his wife ſhould have her widow's 
chamber, and after his debts and funerals paid, gave her a third part 
of his perſonal eſtate; another third part he gave equally amongſt 
his children, Juliana, Hannah, Jeſepb, William, and Jane; und 


the remaining third part he gave as follows, viz. 7407. to Hanmeb, 


2001. apiece to Joſeph, Wilkam, and Jane, and the overplus 
any) to be equally divided among four of his children, and to 


paid them by his executors, v/z. to his ſons at the age of twenty- 


one years, and to his daughters at twenty-one, or marriage; and 
if the third part of his perſonal eſtate in his diſpoſe ſhould by bad 
debts or other accidents fall ſhort, and not be ſufficient to pay all 
his ſaid legacies, he willed each of his ſaid legatees ſhould bear ſuch 
loſs, whatever it amounted to, in proportion according to their 

gacies, and made James Duck, Joſepb Chandler, Sammel Green- 


le 
Bill and Thomas Greenhill executors ; and died in April following. ' 


Mr, Duck, Mr. Chandler and Thomas Greenbill only roved the 
will, and exhibited an inventory of their teſtator's perſonal eſtate 
I | into 
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das tbe chamber of London, and entred into the uſaal recogniſance, 

and paid Barbara the widow, and Mr. Redſtam (who had married 

Juliana) ſeveral ſums on account of their cuſtomary ſhar:s, 


Thomas Greenbilli died, and Mr. Duck having, took. out, admini- 
ſtratipn to him, a bill was exhibited againſt Mr. Duck, Mr. Chand- 
ler and the infants, by Redſbaw, for an account of the per ſonal 
eſtate, and to have a diſtribution thereof according to the cuſtom 
and the will. 


May, 18, 1797. the cauſe was, heard, and an account directed, 
and the maſter by his report charged the defendant Duck (wha 
was become inſolvent) with 163 J. 15. 10 d. as the balance of his 
account not anſwered by him, and with 2:9. 195. received; by 
Thomas Greenhill out of the teſtator's per ſonal eſtate not anſwered 
by him, making together 443 /. 10 d. And the. 1 
that that 443 /. 10 d. ought,to be paid to the defendant in-right 

his wite Hannab (who ſurvived both. her brothers, ofeth and tk. 
lam, and was intitled to their ſhares out of the te amentary,part) 
but if it was loſt; it ought to, be born out of the teltamentary, party 
and not out of the cuſtomary parts. To which report. the: deſcn. 
dant Braſſer took exceptions, which coming to be, argyed the 15h 
of December 1714. before. the lord chancellor, the queſtion, aroley 
upon what part, of the teitator's , eſtate the loſs of this money. (ia 
caſe it, ſhould not be recovered) was to, fall; wlieteupen it. wers · ore 
cered; that the ſaid maſter ſhould fate. a, Caſe touching.therſaid. 
loſs, and ſend it ta the recorder of the city, to certify to the conpt the 
cuſtom of the city of London upon the caſe ſo to be ſtated, viz. he- 
ther by the ſaid cuſtom the loſs of the ſaid freeman's eflate by the 
inſolvency of his executors ought to be born out of the teſtamen. 
tary part of his eſtate only, or out of the whole perſonal eſtate, as 
well cuſtomaty as teſtamentary. : 


The maſter ſtated the caſe as before, and ſent it to the recorder. 
And the lord mayor, aldermen, and recocder, ſent a certificate to 
the court ſubſcribed by them, which aftcr a recital of the caſe ſtated 
by the maſter was as follows: | 


We the lord mayor and aldermen of the ſ. id city of London, 
* whoſe names are ſubſcribed, do in obediance to the (aid order, 
by William Thompſen eſquire, recorder of the ſaid City, ore tenus 
* humbly certify unto your lordſhip, that if a ſreeman of London 
dies, leaving a widow and children, his perſonal eſtate (after his 
" Celts paid, and the cuſtomary allowance for his funeral, and for 
© the, widow's chamber being firſt deducted thereout) is by the 
- Cuſtom of the ſaid city to be devided into three equal parts, and 


7 K diſpoſed x 


* 


1 


— 


* 


2 


diſpoſed of as follows, vi. one third part thereof belongs to hi 


« widow, another third part belongs to his children unadvanced 
« by bim in his life-time, and the other third part ſuch freeman 
« by his laſt will may deviſe as he pleaſes, 


« But where a loſs of a freeman's eſtate by the inſolvency of his 
* executors doth happen, there is not any cuſtom of the city of 
e London, which directs, whether ſuch loſs ought to be born 
© out of the teſtamentary part of his eſtate only, or out of his whole 
« perſonal eſtate, as well cuſtomary as teſtamentary. Dated the 
* 26th day of April 1715,” and ſubſcribed by Sir William Hum. 


aldermen 


| phbreys lord mayor, Sir William Thompſon the recorder, and fificeu 


The cauſe coming on in the paper this day, the certificate being 
read, it appeared, no aid for the determination of this caſe was to be 
had from the cuſtom, and no caſe being ſtated as a. precedent, 
where this matter had been determined, it ſtood for the opinion of 
the court upon the reaſon of the thing. And after hearing the 


- counſel on both ſides, the lord chancellor Cowper held, that the 


loſs was to be born wholly out of the teſtamentary part, ſince it 
roceeded from the inſolvency of the executor, who was appointed 
y the teſtator and in the nature of his truſtee, for whoſe defaults 
it was juſter that his legatees, &c. ſhould ſuffer, than the perſons 


who claimed a right by the cuſtom, and not under the teſtator, 


Sir Thomas Powys and Mr, Cowper council for the plaintiffs. Sir 
R. x app only counſel for the defendants; Sir Joſeph Jehl 
and Mr. Ketelbey, who were the defendants other counſel being 
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Emorandum, That Sir Robert Raymond, and Edmund Pro- 
byn of the Middle Temple, Eſq. appeared in Chancery, 


' Friday the 31th day of January 1723, in obedience to writs directed 


to them, returnable immediate, commanding them to tale upon them 
the degree of ſerjeants at law: and they took the uſual oaths there, 
and immediately after were coifed in the treaſury ,of the Common 
Pleas, and being brought to the bar counted in that court ; and after 
having entertained the lord chancellor, judges, and ſerjeants, at din- 
ner at Serjeants Inn hall in Fleetſtreet, Sir Robert Raymond was 
that evening ſworn one of the juſtices of the court of King's Bench at 
the lord chancellor's bouſe in Lincoln's Inn Fields, in the room of Sir 
Robert Eyre, who in the Michaelmas vacation before bad been made 
lerd chief baron of the Exchequer in the room of the late lord chief 
baron Mountague, who died in Michaelmas ferm. The ſame time 
Sir Philip York bis Majeſty's ſolicitor general was ſworn attorney 
general in Sir Robert Raymond's place, and Sir Clement Wearg 
within a few days ſucceeded Sir Philip Yorke in the office of 
his majeſly's ſolicitor general: and Sir Robert Raymond took bis 
Place as one of the judges of the King's Bench, Monday, February 
the 3d, 1723. The motto of our rings was, Salva Libertatt 
potens. Lucan. | 3 
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The ata of the pariſh 5 St. Giles in Readigg 
againſt the inhabitants of the, pariſh, of n 


Blackwater, 
45 Monday, February 3, 1732. 
8. C. 1 Stra. thing gained a ſettlement in the pariſh of Everſy Black: 
580. 2 water removed into the pariſh of St. Giles in Reading, 
eee and married there, had two children born there, and lived thts 
ed no ſerde- till. his death; but. gained no new ſettlement in that pariſh, Aﬀer 


ment, borain the death of 4. the children were removed by order of two 


the - wake juſtices to Ever/lcy Blackwater, the place of their father's laſt legal 


where the fa- ſettlement, 


eee ee order of the two juſtices, this order, by an order of the ſeſſions, 
eee af. which ſtated the caſe ſpecially, was quaſbed, the juſtices of peace 


| ter the death at the quaiter-ſcfſions being of opinion, that the children could not 
CY! be removed to Everſley Blackwater after their fathers death, he 
ved into the never having been in that pariſh after they wer born Mr: haring 
pariſh of E. liyed with Bis children always in the pariſh of St. Giles: Thek 
22 orders being removed into the King I Bench by certiorari, Mr. 
laſt ſettled. "Reeve for ſupportin the 'order of ſeſſions inſiſted that the place of 
the birth of the children in this caſe was the place of their ſettlc- 

A poor child ment, 8 5 523, ' Inhabitants of Comner verſ. Milton. And that 
muſt be main- jt" was ad} odg ed Paſcb. 12 Will. 3 B. R. between the pariſhes of 
3 Spittle, efiel, s 8525 St. Andrew Holborn, that a poor child moſt be 
Toes, if iu maintained by the pariſh where it is born, if it have gaiged no 
gained no ſet- Other ſettle ement, and its parents have no ſettlement : See before, 567. 


os 2 Bul Er. 3 51. But it was held by Prati chief juſtice, Powys, 


have no ſettle- Forteſcue, and Raymond juſtices, that though the place of the birth 


ment, 


of a poor child; where the father his got no ſettlement, i is the 
place of the ſettlement of the child; yet where the father has 
gained a ſettlement, his children, though born in another pariſh, 
ſhall be looked on as ſettled at the place of their father's laſt legal 
ſettlement, and ſhall be removed thither, as well after the death of 
their father, if occaſion requires, as in his life-time, ſuppoſing they 
have gained no ſettlement of their own, And therefore the order 
of the quarter-ſeſſions was quaſhed. 


And upon an appeal to the quarter. ſeſſions from this 
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Elde qui tam ver/; Stephens: 
February 4, 1723. 


N debt qui nom; Fe. brought by the plaintiff againſt the defen- In debt qui 
dant for exerciſing the trade of a mercer in the corporation of 4% for exer- 


Oſuljiry contrary to the 5 Eliz. cap. 4. verdict was given for the 9 
defendant, and a rule was made, that the plaintiff the informer on comrary to 
ſhould pay the defendant's coſts on the 18 Eliz. c. 5. ſed. & Mr. . * * 
ſerjeant Darnall moved to diſcharge the rule, becauſe he alleged, for the defen- 
that this ſuit was commenced for the benefit of the corporation, dent. _ 
and therefore the ſtatute of 18 Elia. c. 5. did not extend to this 2 — 
caſe : becauſe by par 6. it is provided, that that act ſhall not re- oorwithftand- 
{train any certain perſon, body politick or corporate, to whom, or ing 18 * 
to whole uſe, any farfeiture, penalty, &c. is, or ſhall be ſpecially a 
limited or granted by virtue of any ſtatute, &c, And by the ſta- 
tute of 5 Elix. cap. 4. par. 45 all forfeitures for exerciſin 


trades 
in a corporation, contrary to that ſtatute, are given to the als of the 
corporation. And he offered to produce an affidavit, that this ſuit 


was for the benefit of the corporation; and if fo, this caſe was not 

within the ſtatute of 18 Ez. c. 5. for,that extends only to com- 

mon informers. 2 Leon. 116. Doghead's caſe, Cro. Elix. 434. 

jalnſan verſ. Pays. But it was held by all the judges, that the 9 wr us. 
court could not receive any informatien of this matter by idavit, tice of what 
nor take notice of any thing but what appeared on the face of the en in dhe 
record ; and therefore could look upon the plaintiff only as a com- gar 
mon informer, and by conſequence he ought to pay coſts: for 
which reaſon the motion was denied. But fee Hob. 183. Moore 

600. l. 1245. and guaere, whether the 5 Eliz. c. 4. par. 45. gives 

the main penalty (as Hebart expreſſes: it) for uſing a trade in a 
corporation contrary to that act to the corporation; and if it does, 

if 2 common informer can maintain a ſuit for it? Note, that mat- 


ler was not ſtirred in this caſe by the counſel, nor taken notice of 
by the court on the the motion, nor was it material in the preſent 
q2:{tion before the court. | 


The 
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8. C. 1 Stra. The King againf Johnſon, 

579. . | a 

kidney Habeas corpus was granted, directed to the defendant, to bring 
court took a up the body of a child about ten years of age, which ſhe had 


child out of: a 3 
2 oe in her cuſtody. To which ſhe returned, that ſhe was appointed 
” e guardian to 2 child by the Spiritual Court, and therefore kept her 
been in her cuſtody. But the perſon, who ſued out the haben, corpus, 
—— 3. inſiſted, he was appointed guardian to the girl by her father's will. 
livered her to: The child was very unwilling to be taken from the care of Mrs, 
the gd, Jobnſon, who was her near relation, and had taken great care of 
ber facher her, and was to have no benefit. by keeping her. And the court 
_ wil doubted, whether they ſhould deliver the child to the guardian 
n. ap ointed by the father's will, or only ſet her at liberty out of Mrs. 
chaine cuſtody, and leave her to ge to whom ſhe pleaſed, 

| Whereupon the court ordered Mrs. Ichnſon to bring up the child 
againſt the laſt day of the term, at which time alſo the guardian, 
who was then in the country, was directed to attend ; at which 
day the child was delivered by the court to the guardian appointed 


by the father's will. 


The King again The chancellor, maſters and ſcholan 
| of the univerſity of Cambridge. 


; 8. c. 1 Stra, 
557. 
Mandamus to Mandamus was directed to the chancellor, maſters and ſcho- 
reſtore Dr. lars of the univerſity of Camb11dge, commanding them to re- 


T_T.” ſtore Richard Bentley to the academical degrees in that univerſity of 


degrees. batchelor of arts, maſter of arts, batehelor of divinity, and doctor of 
Return. divinity, &c. To which the defendants returned, that the anirer- 
fity of Cambridge is, and time out mind has been, a body cor- 
porate, conſiſting of a chancellor, maſters and ſcholars of the fame 
univerſity : that the ſaid chancellor, maſters and ſcholars have, and 
time out of mind have had, the care, government and cotrection uf 
the ſaid univerſity, and of all ſcholars, ſtudents, and others, upon 
888 the account of their ſtudies reſiding in the ſaid vniverſity ; 
rache is the for all the time aforeſaid uſed to confer certain accademical degree 
body to conſer or titles, vi. as well thoſe degrees in the ſaid writ mentioned, a 
OY degrees of the like nature in divers other faculties or ſciences, ?! 7 
7 eiſdem gradibus five titulis ſuſceptis iterum pro rationabilibus caufi jo 
dere amovere aut excludere guandocungue viſum ſuerit neceſſeriv 
ſeu exfediens : that time out of mind there has been within the 
univerſity quaedam curia tenta coram canceliario ejuſdem uni verftau 
aut procancellario univerfitatis praediciae vel locum tenente c 
dem cancellarii magiſtrorum et ſcholarium uni verſitatis _ 
4 


Vice chancel» 
loar's-court. 
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cagnitione triatione et determinatione omnium placitorum per ſana- 
lium, tam debitorum computorum et quorumcungue aliorum contractu- 
um quam trar/greſjinum contra pacem et miſpriſſonum quarumcunque, 
infra villam Cantabrigiae et ſuburbia cjuſdem villae ſactarum (may- 


45 av 9" > rn —ͤ 


hem and felony only excepted) ubi magilter vel ſebolaris vel ſerui- 


ens ſcbolaris aut communis magiſter didtae univerſatis una partium fu- 


 erit ubicungue infra villam praedictam aut ſuburbia guſdem ſecum- 


* 


13 
8 


Jum leges et conſuetudines uni verſitatis praedictae: that Queen Eli- Letters patent 


2abetb by her letters patent, dated 26 

ted for herſelf, &c, to the ſaid chancellor, maſters and ſcholars 
of the ſaid univerſity, quod ig et eorum loco. tenentes for the time 
being, ccram ſeiffis ſhould have conuſance of all pleas perſonal, 


ſuch pleas the chancellor, maſters and ſcholars et eorum loca ſenenen- 
tes might hear, hold and finally determine abicaunque infra. vile 
lam aut ſuburbia ejuſdem villae piacuerit, et inde executionem facere ſecun- 
dum leges et conſuetudines ſua? antetunc uſitatas ; and that the ſaid 
court ſhould be a court of record; and of ſuch actions, Cc. tam ex 
icio quam ad ſectam partis ſecundum leges et conſuetudines praediftas 
inguirerent et finaliter determinarent eiſdem modo et forma prout ante 
tempus illud ui fuerunt ; et quod tam juſtictaris ad placita coram 
ifſa regina et ſucceſſoribus ſuts tenenda afſignati et aſignandi, julti- 
ciarii dictae dominae reginae baeredum et ſucceſſorum ſuorum de banco, 
quam alii judices quicungue in praeſentia et abſentiae diflae reginae 
baeredum et ſucceſſorum ſuorum dicto cancellario et ejus Feereffribes 
eorumque loca tenentibus de omnibus placitis praedictis allocationem 
facerent abſque difficultate vel impedimento aliguali; et quad nullus 
Juſticiarius ſeu judex in praeſentia vel abſentia difae reginae baeredum 
ſeu ſucceſſorum ſuorum, vicecomes major ballivus ſeu aliquis miniſter de 
placitis illis ſeu aliquo eorundem ſe intromitteret, nec partem ad re- 
Jpondendum coram ipfis poneret, ſed quod pars illa coram pragfatis 
canceliarits ſeu eorum loco tenentibus inde jolummodo juſtificaretur et 
puniretur in forma praeditia et non alibi neque alio modo ; et quod 
emma brevia ſuper hujuſmodi placitis et tranſgreſfſionibus contra iſtam 
conceſimem fata ſeu fienda forent ipſo jure nulla: that by an at 


parliament held 2 April 13 Eliz. intitled, An act concerning the an 5k 
ſeveral CEN the univerſities of Oxford and Camoridge, — 1 
and the confirmation of the charters, liberties and privileges granted — 1 5 
to either of them, it was enacted, that letters patent granted bß 
Herry VIII, to the chancellor and ſcholars of the univerſity of Ox- 

ford, and the ſaid letters patent of the ſaid . . granted to the 
chancellor, maſters and ſcholars of the univerſity of Cambridge, and 

all other letters patent granted by any of the Queen's predeceſſors 


to either of the univerſities, extunc forent bonae fectualts et pleni 
vigerss in lege to either univerſity ſecundum for mam verba clauſulas 
ei verem intentianem of the ſaid letters patent, as if they had * 
verbatim 


as well of debts, &c, (as laid before in the preſcription) and that all 


Aprit, third of ber reign, *3 Eliz 


of AA of parlia- 
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verbatim recited in the ſaid act; and that all the faid letters paten 

and all liberties, franchiſes, privileges, &c. by the ſaid letters pa- 

| tent, ſhould' by virtue of the ſaid a& of parliament be ratified and 

plaint levies Confirmed to the ſaid ſeveral univerſities : that at a court held 23 

| by Dr. Mid- Sep, 1718. before Dr. Gooch vice-chancellor of the ſaid univerſity 

lion at the of Cambridge necnon Jocum tenente of the chancellor, maſters and 

 lor's court 23 ſcholars of the ſaid univerſity, held within the town of Cambridge 

Sous. 47 ſecundum - conſuetudinem infra univer/ tatem pracdictam time out of 

2 mind uſed, et juxta liber tates et privilegia to the ſaid chancellor, 
maſters and ſcholars before granted, Dr. Conyers Middleton, then 

being one of the maſters of the ſaid univerſity, and within the ſaid 

univerſity reſiding, levied a plaint in debt for 4 /. 6 5s. againſt Richard 

Bentley in the writ named, one of the ſaid maſters, and within the 

ſaid univerſity then reſiding, according to the cuſtom of the faid 

court and of the ſaid univerſity time out of mind uſed, for a debt 

and cauſe of action within the juriſdiction of the ſaid court contract. 

ed or arifingr and thereupon the ſaid Dr. Middleton then and there 

prayed proceſs againſt the ſaid Richard Bentley according to the cu- 

Nom of the univerſity and court aforeſaid all the time aforeſaid uſed, 

Proceſs grant- per qu ad pretitionem of the ſaid Dr. Middleton taliter in eadem 

ed and dited- proceſſum fuit quod quoddam decretum five proceſſus extra curiam 

3 gel. Praedidtam bedello ar migero univetſitatis praediflae ac mini ro curiat 

Illius dirt dum, to compel the ſaid Richard Bentley to appear at the 

then next court to be held before the vice- chancellor ac locum te- 

nente of the chancellor, maſters and ſcholars. of the ſaid univerſity, 

emanavit ſecundem conſuetudinem curtae praediflae, which decree 

Service of pro- afterwards and before the return thereof, viz. the ſaid 23 Sept. 

eo Pr. 1718. was delivered to Edward Clark, one of the eſquire bedels and 

\ **.._ officers of that court then being, to be executed in due form of 

law, which ſaid Edward Clark afterwards; viz. the ſaid 23 Sept. 

ſecundum exigentiam decreti praeditti at Trinity college within the 

juriſdiction of the ſaid court ad ipſum Richardum accejjit et praedic- 

tum decretum five proceſſum ei oſlendit et inſervivit, et ſuperind? idem 

Ricadrdus Bentley the ſaid 23 Sep. infra juriſdictionem curiae illius ad- 

tunc et ilidim colioquium habens cum praefato Edwardo Clark de et con- 

Dr. Pentley's cernens decretum five proceſſum praedictum et de et concernens pracfatum 

mm" . Themam Gooch judicem illum adtunc exiſſentem, contumelioje dixit et 

Peel fropalavit, quod proceſſus ille fuit flatutis minime congruus, Anglice 

unſtatutable, guodgue ipſe noluit illi obedire et decretum five proctſe 

Jum illum e manibus iffius Edwardi Clark adtunc et ibidem abſiulit, 

et adtunc et ibidem affirmavit, quod praedifius procancellarius non fuit 

Ata court held #//ius Juden, et quod praedictus procaneliarius flulle egit, et alia 

3 Cdob. Dr. verba cintumelicſa de codem protuiit : that at the then next court 

Lab Ng de before the ſaid vice- chancellor, &c. within the ſaid town of Can- 

. bridge, &e, held 3 Ofteb. 1718. ſecundum conſuctudinem ejujdem 

wniverfitatis et curia et juxta libertates et frivilegia 9 
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the faid Dr. Middleton appeared, and declared againſt Richard Bent- 
ley upon the ſaid plaint, that he was indebted to Middleton in 4 l. 

65. and named his proctor: and at the ſaid court Robert Grove The regiſter 
then regiſter and miniſter of the ſaid court exbibuit depofitiones of gn fn the 


the faid Edward Clark bedel and miniſter of the ſaid court of the re pear 


the bedel of 
contempt aforeſaid, quibus depofitionibus adtunc et ibidem lectis, ad be comempe. 


eandem curiam per conſideratione m ejuſdem curiae ad fetitionem of Judgment by 
the faid proctor, and with the aſſent of fix dotors (naming them) wake rhe 
eidem procancellario adtunc aſſidentium, the ſaid Richard Bentley ſe- ly ſhould be 
cundum conſuetudinem curiae et univecſitatis praedictarum a toto tem- folpended 
pore praedicio ufitatam et approbatam pro contemptu illo ſuſpenſus N * 
uit ab omni gradu ſuſcepta, et per eandem curiam adtunc et ibidem 
pronuntiatus ſuit eſſe fic ſuſpenſus + that there is, and time out of 
mind has been, a cuſtom within the ſaid univerſity, that the chan - Cuttom to 
cellor or vice-chancellor of the ſaid univerſity vel ejus lacumtenent bold a congre. 
quandam congregationem confiſtentem de eodem cancellario aut procan- 
cellario vel jus locumtenente et magiſtris regentibus et non regentibus 
infra univerſitatem Cantabrigiae praedictam ręſidentibut infra limites 
guſdem uni verſitatis ſummonere et convocare poterit guandocungue 
placuerit; and that the congregation ſo ſummoned and convened ee. ” 
queſlibet gradus academicos per eandem univer/itatem ſecundum con- tion to de —* 
ſuetudines ejuſdem univerſitatis conceſſos ab aliqua perjona infra uni- bor con. 
verfitatem illam refidente propter contumaciam talis perſonae aut alium Ge. 
juftam et rationabilem cauſam prout ets viſum fuerit expediens auferre, and to reſlote. 
et egſdem gradus aut eorum aliquos eidem perſonae ſupra ſuam purga- 
tionem aut ſummiſſionem riſtituere de tempore in tempus ſecundum Juam 
diſcrettonem poterit et per totum tempus praedictum uſa fuit et conſue- 
vit: that at a congregation of the ſaid univerſity according to the Se 
cuſtom by the ſaid Dr. Thomas Gooch vice- chancellor, &c. ſums beld 1 0548. 
moned and convened the ſeventeenth of October 1718, within the 17:8. 
{aid univerſity and town held, the ſaid vice-chancellor narravit 
praedictis magiſtris fic convocatis et conventis contemptum praedic= 
tum, et eorum judicium de praemiſſis, petiit, ſuper quo viſis et intel- 
leflis aftibus et recordis curiae prat dict ae, necnon lectis et auditis de- G,,.. + 
Plitionibus praedifis, guaedam gratia five placitum de eodem Ri- 
chardo Bentley propoſita fuit ſecundum conſuetudines infra univerſita- 
tem praedictam in ea parte a tots tempore ſupradicto uſitatas in bis 
verbit e Cum re verendus vir Richardus Bentley collegit Trinitatis 
magifter ad ſummos in bac univerſitate titulos et honores veſtro favore 
dudum promotus adeo ſe immemorem et leci ſui et veſtrae authoritatis 
dederit, ut debite ſummonitus ad comparendum et reſpondendum in 
cauſa coram procancellario obedientiam recuſaverit, miniftrum uni- 
verfitatis ſummonentem indignis modis tractavit, precancellarium et 
capita 28 opprobrits impetiverit, juriſdictianem denique uni- 
verjitatts longo uſu regits chartis et actoritate parliamenti ſtabi- 
lam pro mbilo habendam efſe declaraverit ; cumque idem Ri- 
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"dupe Bentley ſuper his cauſis ab omni gradu fuſpenſus ig? eb 


es rt. 


pPeoſltea per tres dies juridicos expectatus comparere tamen neglexerit ; 
placeat vobis, ut dictus Richardus Bentley ab omni gradu titulo et 

Dr. Bentley, Jure in bac univerſitate dejiciatur et excludatur : et ſuperinde iden 
deprived of all Richardus Bentley per ſententiam et congregationem ſecundum con- 


bebte. ſuetudines univerſitatis praedictae a toto tempore praedicto uſitatar 


ab omni gradu titulo et jure in eadem untverſitate dpjectus et ex. 
cluſus fuit: quodgue idem Richardus Bentley autboritati ejuſdem 
umi verſitatis ſe ſubmittere neglexerit et recuſaverit, et hucuſque 


exit et recuſat : et his de caufis praefatum Richardum Bentley ad 
gradus academicos in brevi pruedicto mentionatos non reſlituimus, et 
eum fic in contemptu remanentem reſtituere vel reſtitui facere ſalug 


authoritate academica non poſſumus. 
| A. Snape procan. 


Laft Trinity term this caſe was argued by Mr. ſerjeant Cheſbyre 
for Dr. Bentley, and by Mr. ferjeant Comyns for the uni 
and at that time the whole court, v/z. Pratt chief juſtice, Powys, 
Eyre, and Forteſcue, juſtices, were ſtrong of opinion, that the re- 


turn was ill, and that a peremptory mandamus ought to iſſue; ha- 


ving before reſolved, that a mandamus would well lie in this cafe, 
becaufe theſe degrees in the univerfity were to be looked on as 
more than bare titles of honour, or precedency, ſeveral temporal 


advantages being annexed to them by acts of parliament. And 
this term the merits of the return were argued by Mr. Reeve for 


Dr. Bentley, and Mr. Attorney General Yorke for the univerſity. 


Retorn ofa Mr. Reeve for Dr Bentley admitted, that if the univerſity had te- 
viſor good in turned, that the King was their viſitor, as they might have done, 


a mandamus, 


it would have put an end to the diſpute here; but not having re- 


turned, that they had a viſitor, if it appears by the return that the 


proceedings in the univerſity have not been agreeable to the rules 


of juſtice, a. peremptory mandamus ought to iſſue. He infited, 


when degrees in the univerfity were conferred upon a perſon, he 


Privileges of 
graduates in 
the univerſi- 
ties. 


had thereby a freehold in them, and would be intituled to feverd 
privileges and advantages annexed to them by acts of parhament, 
of which this court muſt take notice. By 21 Hen. 8. c. 13. fel. 
23. doctors in divinity, batchelors in divinity, &c. may putchaſe 
and take diſpenſations to hold two benefices with cure of fouls, 
Sc. By 13 Bliz. c. 12. fe, 6. a batchelor of divinity may be 
admitted to a benefice of above 30/. per annum in the Queens 
books. Incumbents of churches in cities and towns corporate 
united purſuant to 17 Car. 2. c. 3. ſe. 6. muſt be graduates of 
one of the univerſities in this kingdom. And graduates in the 


_ Univerſities are intitled to ſeveral privileges by the canons of 


260g, Canon 41, 127. 
7 i 
lo 
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In this return the univerſity rely on two things : | 


1. A ſuſpenſion of Dr. Bentley from his degrees by the vice- 
chancellor's court. | | 


2. A deprivation of them by the convocation. 


As to the ſuſpenſion, he inſiſted it was not legal. For the ſup- 
port of it he ſaid, the univerſity rely: 


1. On a cuſtom. 


2, The letters patent of Queen Elzabetb, in which there is that 
clauſe, Quod nullus juſticiarius ſeu judex ſe intromtat, &c. | 


3. The act of 13 Eliz. confirming the ſaid letters patent, and 
the liberties and franchiſes of the univerſity. 


And he would firſt conſider that clauſe of nullus jufticiarius ſeu 
judex fe intromittat, &c. becauſe it was ſtrongly urged for the 
univerſity, that by that clauſe this court was excluded from all 
Juriſdiction of inquiring into their proceedings in this caſe. But he 
ſaid, this was no more than a grant of conuſance of pleas excluſive A grant of 
of other courts, and muſt. be governed by the rules the law has et plea, 
provided relating to ſuch fort of grants, by which the. courts above Cage, wt, 
are not deprived abſolutely of juriſdiction, For if an action is Je incre- 
commenced in this court againſt a ſcholar of the univerfity, the b“ mage | 
univerſity may claim conuſance of the plea by virtue of theſe letters exclugre co- 
patent, and the act of parliament; and if they make their claim »u'uace. 
properly, and in time, it muſt be allowed, and the proceedings ˙ 406, 
here, will be ſtopt, But if the univerſity does not make their 
claim the ficſt day, this court will proceed notwithſtanding this 
grant. And ſo was it held H. 11 Ann. B. R. Perne verſ. Man - Pee vert. 
ners ; where caſe was brought againſt the defendant, a member of Manner, 
the univerſity, inhabiting within their juriſdiction. The bill was "ay * 
of Eaſter term 11 Ann. and the defendant had an imparlance till 
the firſt day of Triniiy term following; after which, and before cia of co- 
plea pleaded, the univerſity of Cambridge by their attorney de- nuſance mult 
manded conuſance, and ſet out the letters patent, and act of par- dard ft 
lament of Queen Eaadeth before mentioned; and the claim was f 
diſallowed, becauſe it was not made the firſt day. And it was 
then held by the court, that as to the grantee of the franchiſe, 
there was no difference as to the claim between a grant of a general 
conuſance, and a grant of conuſance with excluſive words; and 
du 2a grant of general conuſance the claim mult be before _ 

ce 
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1 Sid, 103. 
1 Lev. 89. 


1. 


lance. Conuſance cannot be demanded after the tenant has made 
default. Mich. 3 Hen. ö. 10. That conuſance cannot be demand. 


ed after an imparlance. Micb. 6 Hen. 7. 9. Then they held, that 
the act of parliament made no difference, becauſe that confirmed 
this franchiſe only as it was granted, v2, a grant of excluſive: 


conuſance; but the claim of it muſt be according to the rules of 


could no 


law. Indeed in that caſe it was held, there was this difference ag 
to the defendant in the action between a grant of a general conu- 
ſance, and of an exclufive conuſance; the firſt the defendant can- 


not plead to the juriſdiction of the court, the laſt if he comes in 


time he may ; from which caſe it appears, the court looked upon 


this grant only as a grant of an excluſive conuſance, and that the 


act of parliament only confirmed it as ſuch, and put it upon the 
ſame foot as ſuch grants ſtood in law in caſes of grants of exclu- 
five conuſance, and that this court is not thereby excluded from 
examining into their proceedings. | 


He admitted, that the facts ſet out in the return ity con- 
mpts to the vice-chancellor's court, which they might have 
puniſhed, if they proceeded according to the rules of law. He 


laid, that court was a court of record, and therefore might have. 
ſet a fine, and impriſoned the party till it was paid, which is a 
proper puniſhment for a contempt ; but that ſuſpenſion is not a 
| Proper .. puniſhment for a contempt. A corporation could not 
tuſpend a member of their body for a contempt to one of their 


courts. And if they had returned a cuſtom to ſaſpend for a con · 


tempt, it would have been an unreaſonable cuſtom, and void. 


But here no ſuch cuſtom is returned, but only that they ſuſpended 
Richardum Bentley ſecundum conſuetudinem curiae, which is not 


ſufficient ; for the cuſtom, if any ſuch, ought to have been return- 
ed particularly. Beſides, they muſt have ſome other way to pu- 


niſh contempts to the vice-chanceNor's court; for if a perſon, that 
is not a graduate in. the univerſity, ſhould commit a contempt to 
that court, certainly they have a way to puniſh him; but that 


none. 


1 


In the next place he ſaid, that as it ſtands upon this return, the 


- contempt was not ſufficiently made to appear to the vice-chan- 


cellor's court. For it is alleged, that Robert Grove the regiſter 
exbibuit depoſitiones difti Edwards Clark, bedelli et miniſiri curiae, 
ut praefertur, de contemptu praeditio, which depoſitions being then 
and there read, per confiderationem ejuſdem curiae the ſaid Richard 
Bentley was ſuſpended, &c. TEE INES © 5 


1. It 


t be by ſuſpending him from any degrees, becauſe he has 


— 8 > ©. o morns 


. 
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- 1, It is not Ae theſe depoſitions were upon oath, and the 
word depoſitions does not import e vi termini, that they were 
upon oath. 3 Ut. 167. Latch. 133. If in caſe of an inditment 
it ſhould be Jara deponunt, it would be ill. > 


2. It ooght to appear, before whom the oath was raken and 
that he had an authority to adminiſter the oath, 


3. It is faid depoſittones de contemptu ; now poſſibly the depoſitions 
might clear the doctor of the contempt, for it is not ſaid, the de- 
poſitions made out the contempt, 


He inſiſted, that the return to this WIFI -ought to be a 


certain as a conviction, that the court may judge upon it; becauſe 


the party has no way to anſwer it, but by falfifying the facts re- 


tained, in an action for a falſe return; and in this caſe; if an action 


was brought to falſify the return as to that part relating to the depo—- 


fitions, if it ſhould appear on the trial, the depoſitions were not 
upon oath, yet the plaintiff could not recover, becauſe they are not 


alleged ſo to be in the return; and yet if they were not upon oath, 


vice-chancellor's court ſhould not have proceed _— them. | 


But ſuppoſing theſe things ſhould be looked upon to be ſuffici- 
ently alleged; yet the ſuſpenſion by the vice - chancellor's court is 
void, becauſe it is ſet out in the return, that the chancellor, maſ- 


ters and ſcholars uſed to confer degrees, and to ſuſpend them, and 


remove perſons from them; ſo that the power of ſuſpending de- 


grees is in the whole body, but here the caſp nſion was by the vice- N 


chancellor's court, which is not the whole , and that court has 
no power to ſuſpend, For which reaſons the Fort ACRE «A the 
vice chancellor's court muſt fall to the ground. 


2. As to deprivin Dr. Bent of his de by the con 
gation, Mr, _— ng Dr: the 833 egres by rongre- 
legal. The cuſtom is returned, that the congre arenas Sing time 
out of mind uſed to deprive any 'perſon reſiding within the univers 
ity of any academical degrees conferred by the ſaid univerfity, 
Propter contumaciam tale en vel aliam * et rationabilem 


1, He ſaid, that the return bean not brought Dr. Bentley within 
juriſdiction, as the cuſtom is laid; for it 1s not averred, that 
relided within the univerſity. | 


7N Pl 


„ 9 — A * 
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* 
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l Il is wot laid-in-tbe cnflom, 60 whet court, or bn eg the 
perſon to be degraded is to be guilty of contumacy. 


3. Though it is ſaid, they may degrade for other reaſonable 

h _ cauſe; yet here no reaſonable cauſe appears, for it cannot be 2 
reaſonable cauſe for the co tion to degrade for a contempt or 
contumacy to another court; it is not ſaid he was guilty of 
contumacy to the congregation, 


I n came very odly before the congregation, for it did not come 
by way of appeal, but the vice-chancellor narravit, &c. | 


No depri - But he | relied upon it, that there was a fatal fault in the return, 

tion by the which could not be anſwered 3 which was, that it did not appear, 

in dne Baier. the doctor was ſummoned, or had notice of theſe proceedings againſt 

4 ee him, ſo 8 no OI —_— his ern And to 
be partys condemn a perſon, without hearing him, or giving him an 

1888 tunity of defending himſclf, was contrary to natural Juſtice; and 

ſuch proceedings have been always beld illegal and void by this 

court. 9 E. 4. 14. 4. 11 Co. 99. Ja. Bagg's caſe. 1 Sid. 14. 

2 Sid. 97. Rex verſ. Champian. 4 Med, 37. Glide's caſe. And 

ſo it was held in ſerjeant Whitaker's caſe, when he was removed 

| from heing recorder of Ii, to be reftored to which he brought 

his mandummt. A Bebe | 


z e | That it is no objection, to ſay the univerſity courts proceed 
+ apts according ta the rules of the civil law ; for that not being alleged 
the univerſity id the return, this court can take no notice of it: and faying theſe 
corn proceed things were done ſecundum conſuctudinemr, is nothing, for the cuſ- 
the rules of tom ought to be ſpecially ſet out in the return, Fot which reaſons 
the civil lau. he infiſted, the matter in the return did not excuſe the difobedince 

of the writ, and therefore he prayed a peremptory mandamus might 


Mr. Attorney General Turle e contra argued for the univerkity. 
He faid, as to the point of want of ſummons, he did admit, un- 
lefs this caſe could be diſtinguiſhed from the cafes of members of 
corporations, it would be againit the univerſity. The caſe, he fad, 
was of great conſequence, becauſe the franchiſes and privileges of 
the univerſity were concerned on one hand, and the rights and 
hberties of the members thereof on the „ | 


BOD Bs a pop þ a 


Two things muſt be took for granted: 


1. That every fact well laid in the return muſt be took to be true, 
N TA 2. 


f 
, 
if 
d 
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2. That it would be no objection againſt the proceedings of the 
univerſity, that they were contrary to the rules of the common 
law, provided they were warranted by their cuſtoms and charter 


confirmed by act of parliament. 

That there were two general queſtions in this caſe : 

1. If a writ of mandamus lay, to reſtore Dr. Bentley to his 
academical degrees? | 


2, If the cauſe of depriving the doctor of them, ſet out in the 
return, is ſufficient, and the return good ? 


As to the firſt, the court having already determined, the writ 
was good, and well lay, he would acquieſce under that determi- 
nation. | 


But as the other fide had agreed, that if the univerſity had re- 
turned a viſitor, it would have put an end to this mandamus ; fo 
he could not but —_— that if there _ a viſitor, if the doQor 
was aggrieved by theſe proceedings in the univerſity, he might 
have — his application there. 8 F 


Lie Ge eee 0e wag 

1. The ſuſpenſion by the rice-chancellor' court. 

2. The degradation by the congregation. | 
If either of them is ſufficiently juſtified, the return will be 


good, and no peremptory mandamus ought to go. 


Firſt he faid, he would conſider the validity of the ſuſpenſion. 
As to the objections to the form, nay” a receive plain an- 
{wers ; but as to the objection, that Dr. Bentley was not heard 
againſt the contempt in the vice-chancellor's court, and that it was 
againſt natural juſtice, a man ſhould be condemned, without being 
heard; he anſwered, that it muſt be admitted, there was no ne- 
ceſſity, that Dr, Bentley ſhould be actually heard; but if he had 
an opportunity to be heard, that would be ſufficient. Now he 
had an opportunity to be heard, for he was ſerved with proceſs to 
ke had heard the charge again} dim, to wet be olga 

i im, to w he mi 
have been beard. 2 04 F608, len 


That 


2 
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140 That there was no neceſſity to iſſue out a ſummons, or to gi 
charged by him new notice, to come and anſwer the contempt; for if a per- 
Hdavit with ſon commits a contempt to this court, or the court of Chancery, 
tber cot as by declaring he will not obey the proceſs of the court, by beating 
ſpeaking re- an officer executing the proceſs of the courts, or by ſpeaking te- 
fi-&ing worde flecting or contemptuous words of any of the judges z upon an afi-. 
ſ.ying he will . | "> . . I'M 
| por obey the davit made of the fact, he will be committed, without hearin 
' proceſs, or him; for it is looked on to be a vain thing, when he has com- 
MS. mitted a contempt before, to make a rule of court, to give an op- 
tachment will portunity of committing a new contempt againſt it. This is the 
go, withour rule in this court, and in Chancery; and it is alſo the rule in the 
1 canon and civil laws. And that is very conſiderable in this caſe, 
heard, becauſe the proceeding of the vice · chancellor's court is according to 
thoſe laws. In the civil law there is a diſtinction between con- 
tumaciam preſumpiioam and contumaciam manifeftam. Calvin Lexi- 
con, contumacia. Alciati fraxis, fol. 92, 93, 99. Contra con- 
tumacem poteſt procedt abſeque ul'a nova citatione. Menſingerius 
Proceeding in 6þſerv. ad idem.  Decreti D. 2. tit. 6, or 96. de contumaci. The 
vice-chancel- proceedings in the vice-chancellor's court being according to the 
lor's court ac- * |; rr ö n : 
cording to ci» rules of the civil law, though this court ſhould examine them, yet 


vil law. they muſt be examined according to the rules of that law. 


The cauſe of ſuit was within the juriſdiction of the vice-chancel- 
lor's court, and this was a contempt in that cauſe; and if that court 
had a juriſdiction, all the objections as to the irregularity of the 

Crown cannot Proceedings will be out of the caſe, Their. proceedings are con- 
ered a court firmed by Queen Elizabeth by her letters patent, as far as ſhe could 
. *" do it; but the crown cannot erect a court to proceed according to 
civil law. the civil law by charter, therefore an act of parliament was neceſ- 
ſary: an act accordingly paſſed,” to confirm the letters patent, in 

which the excluſive words are exceeding ſtrong, as well as the con- 

firmation of all their liberties, privileges, &c. That their pro- 
cäeedings are according to the civil law, Hale chief juſtice in his 

Hiſtory of the law takes notice, 33, 34. Mich. 8 Hen. 4. rot. 42. 

And in the caſe of Manners and Perne, Hil. 1 Ann. B. R. it ws 
inſiſted on in the argument of that caſe, and not denied, that their 
proceedings were by the civil law. Beſides, every fact alleged to be 

done in the return is ſaid ſo, to be, ſecundum conſuetudinem, &e. of 

the univerſity; and ſo is the ſuſpenſion alleged to be. © 

But it has been objected, that it is not enough to ſay, Dr. Bentley 

Jo inferior was ſuſpended, &c. ſecundum conſuetudinem, Sc. but there ought 

don, to be acuſtom particularly ſet out for that purpoſe. To which he 

enough to ſay, P Non pur po 

ſecundum con- anſwered, that in proceedings in inferior courts it is always allowed, 

Juetudinem d. to ſay they were ſecundum conſuetudinem curiae. 1 


ria. 


zu 
* 
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As to the objection, that ſuſpenſion from the academical degrees 
is not a proper puniſhment for a contempt to a court; he anſwered, 
that by the rules of the civil law it is the only proper puniſhment. 
And it is like an outlawry in the temporal courts, it is to com 
the party to come in and anſwer; and upon his doing that, the 
ſuſpenſion is took off. And theſe deg not properly be called 
freeholds, nor civil temporal rights; My were originally only in Degrees in 
nature of licences to profeſſors in ſeveral profeſforſhips, and are nov m 
titles of diſtinction and precedence. The power of granting de- 
grees flows from the crown: If the crown erects an univerſity, the 
power of conferring degrees is incident to the grant. Some old 
degrees the univerfity have abrogated, ſome new they have 
erected ; and they are took notice of in acts of parliament for col- 
lateral purpoſes 3 and though the acts have annexed: collateral pri- 
vileges to them, that will not alter the nature of them, nor take 
away the power the univerſity had over them before; no more than. 
if it ſhould be enacted by an act of parliament, that none but ſuch 
as were educated at Eaton, Weſtmmſter, or Wincheſter, ſhould be 
capable of degrees, would it reſtrain. the univerſity from exerciſi 
the power they have over degrees, upon ſuch perſons educated at | 
thoſe ſchools, upon whom they ſhould be conferred. It does not | 
follow, that if temporal rights are annexed to theſe degrees, the 5 
univerſity would be deprived of their power of degrading. A biſhop ng, 
has a freehold in his biſhoprick, and a right to fit and vote in par- . 
liament ; yet he may be deprived by his metropolitan. Biſhop of 
St. David's verſ. Lucy, 1 Salk. 135. the eccleſiaſtical court may 
excommunicate for a-contempt, and that affects the partys tem · 
poral rights of ſuing, Cc. This puniſhment by ſuſpenſion 
does not differ in reaſon for thoſe caſes. * Therefore he con- 


cluded, this ſuſpenſion. was a- proper puniſhment for the con- 
tempt; e W | 


— 


—ͤ—e— 


Ide eſtabliſhing, that the vice- chancellor s court had a juriſ- 
dition, lets in the excluſive clauſes, and they muſt take place. 

lt muſt be admitted in this caſe, that neither a prohibition, nor a 
certiorari, would have lain in this caſe.” And if they have a juriſ- - 
Gttion, and the excluſive clauſes take place, the irregularity of 
3 cannot be examined in this court on a man- 


If courts have « juriſdi tion and power to proceed b rules diffe- 
nt from the common law, this court will not examine into the | 
*zularity of their proceedings on a mendawus. And'therefore if 
\ natdarius is granted, to reſtore a fellow of à college; if they 

7 70 return 


* 
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return a viſitor, though his ſentence has been irregular, it is not 
examinable here. 1 Lev. 23, 65. 4 Mod. 106. Philips verſ. Berry. 
So if the eccleſiaſtical court excommunicates a perſon without 2 
citation, this court will not grant a prohibition ; but the party mul 
appeal. When a prohibition is granted to the vice- chancellor; 
court for not granting a copy of a libel, it is by reaſon of the ex- 
preſs words of an act of parliament. And if an act of parliament 
ſhould ena, that no . ſhould lie, to remove conviRions 
of juſtices of peace for ſuch and ſuch offences; though the juſ- 
tice of peace ſhould convict the party without ſummoning him, no 
certiorari would be granted by this court, to remove ſuch a con- 


viction. 


nn. 
- 


As to the obje&ion, that by this means the vice-chancellor' 
court would have an uncontrolable juriſdiction without a peal; 
and that it was unreaſonable, a man ſhould be conclued by the firſ 
determination; he anſwered, an appeal lay from the vice-chancel. 
lor's court to the congregation. [But note, that does not appear 
by the return.] However, this depended on a poſitive law, which 
was made ſuch by confirming the privileges of the univerſity by 


the act of parliament, 


: 2. As to the objections againſt the degradation by the congregi- 
tion, he ſaid they were, 4 7544 


1. As to the power they had to degrade. 
| 2. As to the manner of their proceedings. 


He ſaid, that what had before been urged to ſupport the ſuſpen- 
ſion, might properly be applied to ſupport this degradation, without 
repetition. But he farther inſiſted upon it, that the whole pu 
ceeding againſt Dr. Bentley ought to be conſidered as the act of the 

Note. che eon · court of the univerſity. For by the letters patent the grant 1s to 
gregane.0® the chancellor, maſters, and ſchollars, that they, viz. the chan- 
the chancel- cellor, maſters and ſcholars, which is the whole body of the uni. 

lor. maſters, verſity, and their loca tenentes, ſhould have conuſance, Gc. 3 
las ſeb0® therefore the congregation are to be conſidered as the judges of the 
is the whole Court, and the i deer only as their official: that the cout 
_ ney uſually held before the vice-chancellor, might be held before the 
e congregation : that by the civil law, where there 1s a commiſlary, 
cellor, or bis. he has only part of the juriſdiction, the reſt remains in the ord 
eee. nary, and that the ordinary may proceed upon a report made bf 
his official. So here, the congregation might proceed 1 the 


regentibus et 


non regentibu, report of the vice- chancellor, which in this caſe he m 
reſiding with- es X | 2 
in the unirer . 1 8 

f. | 


1 ; 
Et 6), wr. 
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As to the objection, which he ſaid had been made, that if the 
degradation ſtood, Dr. Bentley would be deprived of his degrees, 
without ever being heard, without ir ju of being reſtored ; he 


anſwered, that this was but in nature of a proceſs, to compel Dr. 


Bentley te come in and appear, &c. and that it is the general rule 
of all courts, and of all laws, that when the party comes and 
clears his contempt, he ſhall be reſtored, &c. Linw. cap. 18 con- 
tumacia. That this privilege of ſuſpending degrees, and degrading, 
Vas agreeable to the privileges all other univerſities enjoyed; and 
that it was neceſſary, that univerſities ſhould have lach a ſum- 
mary method of proceeding. For which reaſons he inſiſted, 


the return was good, and that no peremptory mandamus ought 
to iſſue. | 


Mr. Reeve by way of reply inſiſted, that though great ſtreſs had 
been laid upon the allegations in the return in its ſeveral parts, that 


the facts were done ſecundum conſuetudinem, &c. that was not ſuſſi- 


cient to make the return good. For the grant in the letters patent 
of Queen Elizabeth is, that the univerſity ſhould hold a court, to 
hear and determine pleas, &c. ſecundum leges et conſuetudines ſuas 
ante tunc uſitatas : therefore if they have a method of proceeding 
by the civil law, which has been always uſed, that ought to have 
been averred ſpecially ; and without it, this court cannot take no- 
tice of it under that general allegation, but muſt intend the pro- 
ceedings are according to the rules of the common law. It is true, 
in caſes of inferior courts ſuch an allegation is enough, becauſe their 
proceedings are agreeable to the common law; but if the rules of 


the common law are to be excluded, ſuch a cuſtom muſt be ſpe- 
cially ſet out. 


And as to the objection, that the vice-chancellor's court is part 
of the congregation, and that the congregation is held before the 
whole body; the firſt is not alleged ſo to be in the return; and as 
to the laſt, the congregation conſiſts of the chancellor or vice-chan- 


cellor, or his locum tenens, and the regents and non-regents, which 
is not the whole body of the univerſity. 


February 7, 1723. lord chief juſtice Pratt delivered the opi- 
nion of the court, viz. of himſelf, Powys, Forteſcue and Ray- 
mond juſtices, that the return was ill; becauſe ſince it is not ſhewn 
in the return, that the proceedings in the vice-chancellor's court 
or the congregation are according to the rules of the civil law, 
they muſt be intended to be agrecable to the rules of the common 


law ; 


No ap 
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Degradation . Jaw ; and if ſo, it not appearing the party has any redreſs by ap- 
ec plying to another court, this court will relieve him, if he has 8 
Commoning proceeded againſt, and degraded, without being heard, which is 
party (when contrary to natural juſtice. This caſe therefore will fall under the 
there does not . . b 
appear an ap- rules for the removing of members of corporations, which cannot 
peal lis io be done, without ſummoning the party, and giving him an oppor- 
0 b lea end -tunity of being heard. The caſes determined upon that head are ſo 
woid. . numerous, and the rule fo well ſettled and known, that it cannot 
| 'now: be diſputued ; for want of doing which, this ſuſpenſion or 
"degradation cannot be ſupported. And therefore a prementory 


— 
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mandamus was granted, 
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Thomas Knight Eſq. again/} Richard Cambridge. 
| ; | | Eh 8. C. 8 Mod. 
Error C. B. intr. Paſch. 7 Geo. C. B. Rot. 677. "0 * 
66 brought a writ of error upon a judgment given a- A. 
gainſt him in the Common Peas, in an action brought by the che barterry 
plaintiff upon a policy of inſurance of the ſhip Riga Mer-ol the maſter : 
chant, at and from Port Mabone to Londen. And ſerjeant Bran- 3 
thwaite for the plaintiff in error inſiſted, that the judgment was ſhip was loſt 
erroneous, becauſe the breach was ill affigned : becauſe the policy by the fraud 
was, that the defendant Cambridge ſhould inſure the ſaid ſhip, — bs gs 
among other things, againſt the barretry of the maſter, and all 
other dangers, damages, and misfortunes, which ſhauld happen to 
the prejudice and damage of the ſaid ſhip ; and the breach aſſigned 
was, that the ſhip in the faid voyage, 3 et negligentiam 
nagiſtri navis praedictae depreſſa et ſubmerſa fuit, et totaliter per- 
dita et amiſſa fuit, et nullius valoris devenit. This, he inſiſted, was 
not within the meaning of the word barretry, but the breach 
ſhould have been expreſs, that the ſhip was loft by the barretry of 
the maſter. Beſides the owner of the goods has a remedy againſt 
the owners of a ſhip, for any prejudice he receives by the fraud 
or neglect of the maſter; and therefore there is the leſs reaſon 
the infarer ſhould be liable. Beſides, if the word barretry ſhould 
import fraud, yet it does not import neglect; and the fact here 
alleged is, that the ſhip was loſt by the fraud and negle& of the | 
malter, But the court was unanimous of opinion, that there was Beech «tion, 
no occaſion to aver the fact in the very words of the policy, but ed within the 
if the fact alleged came within the meaning of the words in the n une 
policy it is ſufficient. Now barretry imports fraud, Du Freſue the policy is 
Gleſlar. verbo barataria, fraus, dolus. And he that commits a 8004. 
aud, may properly be ſaid to be guilty of a neglect, vis, of his 
» Barretry of a maſter is not to be confined to the maſter's 
2 running 
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running away with the ſhip: and the general words in the policy 
ought to be conſtrued, to extend to loſſes of the like nature 28 
thoſe mentioned before : now loſſes arifing from the fraud of the 
' maſter are of the ſame nature as if he had run away with the ſhip, 
luppoſing barretry was to be confined to that, which it is not, be- 
cauſe it imports any fraud. And judgment was affirmed, April 27, 
WI. -- | 


nn 


Philip Wilkinſon againſt Sir Peter Meyer, 


'8 ©. & Mod. Ovenant upon an indenture, dated the 19th of Auguſt 1720, 
173. made between the plaintiff of the one part, and the defendant 
Expoſition of of the other, whereby the plaintiff, in conſideration of 14461, 10s, 
n to be paid to him as therein after mentioned by the defendant, core- 
fſtriag coa- nanted for himſelf, Cc. that he, his executors or adminiſtrators, 
Nets, 5 ſhould, on or before the 25th of March next enſuing, transfer Ec. 
5. C. to the defendant, his executors, adminiſtrators. and aſſigus, all ſuch 
ſtock, bonds, notes, bills, and money, as the Scuth-Sea company 
ſhould allow, deliver, and pay, to the proprietors of lottery an- 
nuities, for 1277 J. 1s. 6 d. capital ſtock in the lottery annuities 

at 5 fer cent, then already ſubſcribed into the ſaid company by or 

12 the name of the ſaid plaintiff, with all dividends, profits, &c. 

and the defendant, in conſideration of the premiſſes, for himſelf, Ec. 
covenanted with the plaintiff, that he, &c, ſhould within the time 
aforeſaid accept all the ſaid ſtock, bonds, &c. which ſhould be 

given by the Soutb. Sea company for the 1277 J. 15. 6 d. lottery 
annuities, Fc. and would pay 1436 /. 105, for the ſame: and for 
non-payment of the 1436/. 10s. the action of covenant was 
brought. After cyer of the indenture, the defendant by leave of 

the court pleaded four ſeveral matters in bar; the laſt of which 

was, that neither the contract in the declaration mentioned, nor 

any abſtract or memorial thereof, was entred and regiſtred in the 
South-Sea company's book, as is required by the ſtatute in that caſe 

made and provided. To the three firſt the plaintiff had judgment 

upon demurrer; and as to the laſt plea, the plaintiff took iſſue, 
which being tried the fitting after laſt Michae/mas term before lord 

chief juſtice Pratt in London, the plaintiff produced the regiltcr- 

book of the Scuth-Sea company, wherein a copy of the contract 

was entred verbatim, under. which was ſubſcribed, “ This is for 

% my proper uſe and benefit,” which was ſubſcribed by the plaintif 

with bis own name, Philip Wilkinſon ; upon which the defendant's 
counſel objecting, that the regiſter did not expreſs the name of ibe 
perſon, fer whole uſe and benefit the contract was made, according 

to the direction of the ſtatute, the ſtatute requiring the entry 0 

. expreſs the name of the perſon, for whoſe uſe the contract -n 
made, 
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made, which relates to the time of making the contract, whereas 


this entry only expreſſes the name of the perſon, for whoſe uſe and | 


benefit it was at the time of regiſtering ; the chief juſtice Pratt 


directed the jury to find a verdict for the plaintiff for 14 361. 105. 


but ſubjeR to a caſe to be made for the opinion of the court, and 
the pollen was to be ſtayed in the mean time. Accordingly a caſe 


was ſettled by the council on both fides, and ſigned by Sir Cement 


Wearg for the plaintiff, and Mr. Fazaterley for the defendant, 


which ſtated the contract in haec verba, and the breach aſſigned in 
the declaration, and the pleas, and iſſue, and evidence of the re- 


giſter as above; and farther, that no evidence was offered, that the 
contract was made for the benefit of any other perſon beſides the 
plaintiff, nor any that the ſaid contract was made for the uſe and 
benefit of the plaintiff only. And the 24th of April this term this 


caſe was argued by Mr. Strange ſor the plaintiff, and Mr. Faza- 
derley for the defendant, 


The clauſe in 7 Geo, 1 flat. 2. part. 3, upon which this que- 


tion depends, is to this effect That every contract for the ſale 
* or purchaſe of ſubſcriptions or ſtock of the South-Sea com- 
« pany, Ec. which ſhall not be compounded by the parties thereto, 
or intereſted therein, on or before the 2gth of September 1721, 
* oran abſtract or memorial thereof, ſigned by the party intereſted 
« therein, and who ſhall be minded to take advantage of the ſame, 
* (hall be entred and regiſtred in books, which are thereby required 
to be provided for that purpoſe by the reſpective companies, to 
« whole capital ſuch ſtock, Cc. do or ſhall relate, before the iſt 
* of November 1721, and in default of ſuch entry and regiſter, 
* every ſuch contract, as to ſo much as ſhall remain unperformed 
and not compounded on or before the 29th of September 1721, 
* ſhall be void: and that ſuch entries ſhall expreſs the name of 


the parties or perſons for whoſe uſe or benefit ſuch contracts 
« were made, Ce. 


Mr. Fazakerley inſiſted for the defendant, that the words of the 
act were plain, that the name of the perſon for whoſe uſe or be- 
nefit the contract was made muſt be expreſſed, which refers to the 
time of the making the contract: and the act extended ſo, becauſe 
it deſigned to diſcover what contraQs were made for any of the di- 
rectors, who were ſo cunning, that they made none in there own 
names. But yet as this regiſter is, this contract might be made for 
the benefit of a ditector, who after might releaſe his equity or right 
to the plaintiff; and yet the regiſler will be true, But Mr. Strange 
for the plaintiff argued, that the preamble to this clauſe ſhewed 
What the defizn of the parliament was, vis, for preventing a mul- 
Upucity of vexatious and doubtſul ſuits concerning theſe contracts 
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in law or equity; therefore it directed the name of the perſon, ſor 
whole uſe or benefit ſuch contracts were made, ſhould be expreſſed 
in the entry and regiſter, that the defendant might know, who had 
a demand upon him; which in this cafe the defendant did, the 
intire contract being regiſtered : and by the import of the deed it 
appears to be for the plaintiffs benefit. And of that opinion was: 
the court; and Raymond juſtice ſaid, that this act being ex poſt fade, 


the conſtruction of the words ought not to be rained, in order to. 


defeat a contract, to the benefit whereof the party was well inti- 
tled at the time the contract was made. judgment was given ſor 
the plainift, ec. e n 


The inhabitants of Buckington apainf The inhabitants 
of St. Michael Sebington in Somerſetſhire. 


(c. N order made by two juſtices for removing Richard Allen a 
582. poor perſon to Buckington as the place of his laſt legal ſet- 
An appren- tlement, and an order confirming the ſame made at the quarter 
tice lets him- ſelſions, being removed into the King's Bench by certiorari, the 
ohne 5a fact ſtated ſpecially in the order of ſeſſions was, That Richard Allen 
maſter's con- Was bound an apprentice to J. S. in Buckington, and ſerved him 
ſent, andſerves in that pariſh ſix months; afterwards J. S. broke; upon which 
oy Steve iD Allen, without F.S.'s direction or conſent, let himſelf as a ſervant 
though his to J. N. who lived in S. Michael Sebington, and ſerved him there 
_ was two years: that afterwards J. S. delivezed up to Alen his inden- 

ture of apprenticeſhip. And the court of King's Bench was na- 
nimous of opinion, that Allen gained no ſettlement by his ſervice 
at Sebington, he having let himſelf without his maſter's conſent; 
and though the maſter had failed, yet that did not determine the 
apprenticeſhip, but the apprentice continued not /#/ juris: and the 
maſter's delivering up of the indenture afterwads, if it ſhould be 
looked on as a ſubſequent conſent, will not make his letting him- 
. ſelf good, ſo as to gain a ſettlement by his ſervice with J. V. but 
if he had let himſelf to J. N. with F. S.'s conſent, his fervice 
would have made a ſettlement. 1 Salk. 68. pariſhes of Caffer and 
Eccles. But Allen was ſettled in Buckington, where he was bound 

_ apprentice, and lived and ſerved his maſter above forty days. The 


orders were confirmed, 


* 
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John Stevenſon, jun. ver]. William Nerinſon, mayor öf 
Appleby, and the'common=council of Appleby. 


Hos mandamus iſſued out of the King's Bench directed to the 8. C. 1 . 
defendants, ommanding them to teſtore theiplaintiff to the 3 conſt 

office of a common-council-man'of the borough of Aopieby in M eſt - ration bt A 

mortand, they among ſeveral other facts returned, that the plaintiff coffee 

was not elected a common-council- man, as in the writ was ſuppo- A 

ſed, To which return the plaintiff came in, and denied the ſeve- ind wo - | 

nal material facts relied on by the defendants in their return ; ahd Prensa 

among the Tc alleged, that the plaintiff was choſe a common - countitanie, 

council-man, as in the writ wa alleged, and concluded to 2 

country. Upon which as well as the other facts iffue was joined, the bored 

and the feveral iſſues were tried at the bar May 6, this term. And and alfo held 

after the plaintiff had proved the fact of his being elected common 07e. 

council- man, Mr. ſerjeant Pengelly for the defendants inſiſted, that tat only in- 

by the conſtitution of the borough, which was by preſcription, no habited in che 

perſon was capable of being elected a common-cooncil-man of the — 1 

borongh, who did not hold a bun tenure, and alſo inhabit to prove the 

within the borough; but the plaintiff inhabited in Boxdgate, which coaltitatios. 

was ſevered from the borough, and no part of it. To prove | 

which conſtitution, the firſt witneſs produced was one Richard 

Mogſe. But it being objected for the plaintiff, that he had a bur- 

gage tenure, and alſo inhabited in the borough; and could not be a 

witneſs to prove a right in himſelf, and ſuch as had his qualifica - 

tions, excluſive of all others; which fact being admitted, he was 

refuſed by the court to be admitted to prove this conſtitution; 

But then one Mr. Lee was produced-as a witneſs for the defen- 

dants, to prove it, who was an inhabitant of the borough, but it 

was admitted he had no b e tenure. Whereupon he was al- 

lowed by the court to be a good witneſs, as to the right fixing 

in ſuch as had held b „and alſo were inhabitants, ſince he 

did not attempt to eſtabliſh the right in the inhabitants only. But 

_ ph, long examination a verdict was given for the plaintiff upon 
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John Tuſton Efq. ver / William Nevinſon, mayor of 
EUEAF on 


pon an iue O a mandamus directed to the defendant, commanding him 
| earns co ſwear the plaintiff into the office of an alderman of that 
»4rd.mus. to, borough, being duly choſen ; the defendant among ſeveral other 
e facts returned, that the plaintiff was not elected an alderman, as 
corporation, by the writ is ſuppoſed. And ifſues being joined upon them, they 
the plaintiff came to be tried at the bar, Saturday May the gth this term. The 
re plaintiff gave evidence, that he was elected alderman, Monday be- 
facrament fore Michaelmas 1723. But it was objected by Mr. ſerjeant Pu- 
Lane a Fear gelly for the defendant, that Mr. Tufton ought to prove, he had 
dleddion. received the ſacrament within a year before his election; the ex- 
preſs words of the 13 Car. 2. cap. 1. par 12. being, that no per- 
lion ſhalll for ever hereafter be elected, c. into any the offices 
aforeſaid, that ſhall not have within one year next before ſuch 
election taken the ſacrament, &c. and in default thereof every ſuch 
election is declared to be void. To which Mr. Attorney General 
Torte and ſerjeant Comyns anſwered for the plaintiff, that fitſt at 
the time of the election no ſuch objection was made to Mt. Tuſtin, 
and that they proved by witneſies ; therefore the plaintiff could not 
expect this objection would be made at the trial, and came not 
prepared to make out that fact. But the defendant, if he intended 
to inſiſt on proof of this matter, ſhould have given notice to the 
plaintiff before the trial, and then he would have provided to have 
proved it. Serjeant Compns. alſo: ſaid, that the act 5 Ges. cap. 6. 
for quieting and eſtabliſhing corporations, confirms perſons then in 
offices, &c. who had omitted receiving the ſacrament, as 13 Cr. 2. 
cap. 1. directs, and diſcharges them from all forſeitures ſot the 
ſame, and enacts that no perſon, who ſhould be thereafterelected, 
&c. ſhould be removed by the corporation, or otherwiſe ptoſe- 
cuted for ſuch omiſſion, nor ſhould any incapacity or diſability, &c. 
be incurred, by reaſun of the : ſame, unleſs ſuch perſon be ſo fe- 
moved, or ſuch proſecution commenced, within ſix months aſtet 
ſuch perſon's being elected, & c. And Mr. Tu/ton was elected al 
derman, Monday before Michaelmas 1723, ſo that above fix months 
are elapſed ſince the election. But the whole court were unzni- 
mous in opinion: Eirſt, that this caſe was not within the ad 
the ſeventh of his Mejeſty, becauſe the plaintiff never was admi 
into the office, and therefore could not be removed, nor incut 0 
forfeiture : Secondly, that it was incumbent on the plaintiff, io 
prove that he had received the ſacrament, Cc. within u year d 
tore his election, by 13 Car. 2. _ 1. elſe his election was 
And lo it was ſaid to have been ruled by lord chief juſtice * 
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between Varaſor and Hammond. And fo it was held in the caſe ne, I 
between the King and Muſter, concerning a member of the corpo- Phe Ks 

ration of Buckingham ; only a difference was there taken, that in verl. —— ST 
caſe a member of a corporation had been long in poſſeſſion of his 

office, there ought to be notice given, that this would be inſiſted 

on at the trial. But here the plaintiff has never been admitted into 

the office, but ſued this mandamus to get himſelf ſworn in. As to 

this, which was the fifth iſſue concerning the plaintiff's election, 

the jury by the direQtion of the court found for the defendant. As 

to he four other iſſues, they found for the plaintiff, © 

Hugh Machel! ver William Nevinſon, mayor of Ap- 
pleby in Weſtmorland. 5 | 


THE plaintiff ſued a mandamus out of the King's Bench, di- A corporaion 
{| rected to the defendant, commanding him to ſwear. the metto choſe a 
plaintiff into the office of a common-council-man of the corpora. 3% be 
tion, being duly choſen. To which the defendant returned, that council bid a 
the plaintiff was not elected a common-council-man, as by the right to chuſe 
writ was ſuppoſed. Upon which iſſue being joined, the iſſue was une men: 
tried at the bar, Saturday May g, this term. And upon the evi - . major part 
dence it appeared, that the corporation ws a corporation by preſcrip- 3 
tion, conſiſting of a mayor, twelve aldermen, and ſix teen common - cannot pro- 
council- men, beſides the freemen at large; that the mayor was ceed te ſuck 
to be choſen out of the aldermen by the common - council, the alder- eee 
men to be choſen out of the common - council or freemen, and the council - me. 
common · council to be choſen out of the freemen by the common 
council; and if the common- council were equally divided, then the 
aldermen were to vote; and if they were equally divided alſo, then 
the mayor had a caſting vote: that the mayor was to ſerve for a year, 
and until another was choſen; that the members uſed to be ſummoned. 
to meet to chuſe a mayor, by order of the old mayor, and no certain 
time was fixed for the choice of a mayor, it uſed to be about Mi- 
baelmas ; but 36 May 1674 an order was made by the mayor, al- 
dermen and common-council-men, that they ſhould for the future 
meet on the Monday before Michaelmas day every year, to chuſe a 
mayor, under a penalty inflicted upon every one of them that wilfully 
abſented himſelf ; that at other days, for filling up vacancics of al- 
dermen or common-council-men, the mayor uſed to ſummon the 
body, and they never uſed to meet without ſuch a ſummons ; and 
when they met, acquainted them with the vacancy, and with the 
occaſion of the meeting, and always ſent out a ſummons for the 
meeting on the day, which they called the charter day: that the 
mayor, eleven aldermen, and fifteen common-council- men met 
23 September 17 :3, being the Monday before 3 = | 
oothall : 
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3 Maothatl : the mayor declared, their meeting was to elect a mayor; 


; upon Which ſome of the common council Haid, thore was: awacan- 
cy of an alderman and camman-counal-man, and they would firit 
proceed ao fill up thoſe vacancies; but the mayor qaid, they were 
filled up: upon which nine of the common- ni withde into 
the council- chamber, ſix of them ſlaying in the Moothall with the 
mayor: the nine elected the plaintiff a common - council- man, and 
ſigned a paper purporting their election, and brought it, and ten- 
dered it to the mayor, aud deſired him to ſwear the plaintiff; but 
he refuſed, and ſaid, crrat lex. The plaintiff attempted to prove, 
that it was uſual to fill up vacancies the Monday before Michaelmas, 
before they elected the mayor; but only one inſtance was given in 
evidence, of one Greg ſon choſe common-council-man on that day 
before the mayor was elected, and that but two years before the 
election of the plaintiff; and it did not appear, but the mayor di- 
| rected the going to that election, and that all the common - council 
then living were preſent and conſenting. But all the witneſſes for 
the plaintiff agreed, they never knew before this time an inſtance of 
roceeding to fill up a vacancy, without, the mayor's declaring the 
ae and direCting them to proceed to fill it up. ? 


. = 5 & , / Ser. 


The facts appearing thus upon the evidence, Sir Thomas Pengely 
his Majeſty's felt ſerjeant, Sir Clement Wearg ſolicitor general, and 
Mr. Reeve and Mr, Bootle, mſiſted for the defendant : that upon 
the plaintiff's own evidence the election of him to be a common- 
council-man was a void election; for they ſaid, this being a cor- 
Yration by preſcription, the right and manner of election was to 
= governed by the uſage : that for the election of aldermen and 
common=-council-men at any other time but this Monday before 
Michaelmas, it was agreed, there ought to be a preceding ſummons 
from the mayor for the e to meet: and ſo it was in caſe 
of election of mayors before the order in 1674: that fince 
that time a ſummons uſed to go to meet that day; that that 
day was only for ciefting mayors, founded upon that order: that 
all. the witneſſes agreed, the mayor uſed to declare the vacan- 
cies of aldermen and common-council-men, and dire& the com- 
mon-council-men to proceed to an election, and did not know an 
inſtance to the contrary till this time. But indeed they ſaid, the 
common- council thought they had a right to proceed to ſuch elec- - 
tion, when they were met, without ſuch direction; but that was a 
miſtake in them, for there was no uſage to found ſuch opinion up- 
on; that though ſome of the witneſſes ſaid, they had ſeveral times 
elected aldermen and common-council-men this before 
' Michaelmas before they elected the mayor; yet they could give but 
one inſtance, which was of one Greg /on elected ſo. common-coun- 
cil-man two years. before the election in queſtion ; and they * 
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„but in that as other caſes they had a general memory of, +: <0 
_— they could not recollect Par nul wBe” 4 the mayor might | 
direct the going to thoſe elections, and that all the common=coun- 
cil-men concurred in it: that the mayor's preſence being nec eſſary ; 
at the meeting he ought to preſide, and for avoiding confuſion 1 
ought in reaſon to give directions, though he did not vote among 
the common council in the election; and that as the uſage gave the 
common council a right of electing ; the ſame uſage gave the mayor 
a right of directing when they ſhould proceed to the election. But 
in this caſe the mayor refuſed it, ſaid the vacancies were filled up, 
currat ler; that {ix of the common - council did not go into tho 
council- chamber, but ſtayed with the mayor; and therefore this 
not being a day appointed for chuſing common council- men, not 
no ſummons for that purpoſe, part of the common - council, though 
the major part, could not elect to bind the reſt; and therefore they 
concluded, this election of the plaintiff was a void election. 


But Mr. Attorney General Yorke, n Comyns and Probyn, © 
Mr. Hungerford and Mr. Uſber, argued, that the election of the ... - 
plaintiff was good. They ſaid, that what the defendant's counſel 
inſiſted upon, was to put the whole power over the corporation in . 
the mayor; and that to allow their i- to permit the 
mayor. to take advantage of his own default. They urged, the 
aſembly here was. regularly held, that all the common-council in 
being were there, that the mayor himſelf had no vote in the election 
of aldermen or common=council-men ; that his preſence was ne- 
ceſſary in the Moor hall, but his aſſent to or approbation. of th 
election was not neceſſary; that the mayor's withdrawing, heb 
they were in the council-chamber, could not diſſolve the common» 
council; then nine going into the council-chamber was a 8 
of the common=council, and their acts would bind the reſt, who 
might come in if they would, as all the witneſſes proyed: that 
the act of hag up. the corporation was a neceſſary, aft, and ought 
to be ſuppo if by law it could, | Ai ent, | 


The court were unanimous. of opinion, that the election was _ * 
wad for the reaſons given by the council for the defendant ;, and. 
lad it was almoſt the fame caſe with that of the King ver/. Carliſle The King 
corporation, T. 6 G. B. R. 1720, where upon a return to a mandg- ve. Carliſls 
nu to-reſtors Cou/tey to the office of a, capital burgeſs, it appear- orden. 
ed, that the power of removing a member was in the mayor and 
en, or major part of them; the ſummons was of the whole 
oatporation to elect a recorder ; and after. that election was made, 
the mayor and aldermen ſeparated themſelyes from the reſt, and 
— miſbehaviour, Cc. and held the removal Was 


ere wu no ſummons to met as mayar and alder- 5 
ee men. 
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men, but only as part of the whole body. By direction of the 
court the jury gave a verdict for the defendagnt. 
Bir Chriſtopher Muſgrave verſ. Nevinſon, mayor of 
| Appleby in Weſtmorland, + 


8.C, S. H E piaintiff ſued a mandamus out of the King's Bench di- 
„ rected to the defendant, commanding him to ſwear the 
granted, be- plaintiff mayor of TR: being duly choſen. To which the de- 
cauſe the ver- {ng ip returned, tne plaintiff was not elected mayor, as by the 


re writ was ſuppoſed. Upon which ifſue being joined, it was tried 
rp a at the bar, Saturday May the gth this term. The conſtitution of 
on d "raverfs the borough was admitted to be, that the mayor was to be choſen 
to the return Out of the aldermen. And therefore it was inſiſted upon by the 
of ene defendant, that the plaintiff ſhould prove his being an alderman, 
2 And upon the evidence the fact appeared to be thus, viz. that the 


queſtion was, i i | 
Whether the 5 December 1721 the mayor, aldermen, and all the common- 


2 council- men then alive, being fifteen (except one Reſbront, who 
eee N. three or four of the Plindif' a Fore they — was 
pleby, or not? there, but he himſelf ſwore poſitively, that he was not there at 
ane 514 . the time Chriftopher Muſgrave was elected alderman, but came in 
after he was ſworn, giving a particular account of the circum- 

| ſtances of the time he was ſent 'for that evening; and'of the time 
of his coming into the room, and that he was told, Sir Chryſtapber 
Was ſworn” as he came along, and after he came they never aſked 
his vote) met at a publick houſe in Appleby to drink ſome: punch, 
and the mayor had invited one or two of them to be there, to treat 

Sir Chriftopher Muſgrave, who was preſent ;' that at the time of their 
meeting none of the common: council knew there was a vacaney of 

an alderman, for one Warcup had ſigned and ſealed à reſignation of 

his office of alderman but the day before. After a glaſs or two 
had gone round, Mr. Chri//opherſon, a clergyman then in company, 
acquainted them, Warcup had refigned, and produced his reſigna- 
tion, and propoſed the chuſing Sir Chriſtopher Muſgrave alderman : 
whereupon he aſked eyery common: council-man there (for in 
them only the election of alderman was, and the aldermen bad 
nothing to do in the election, unleſs the gommon- council were 
ce qually divided) and they all conſented, except Barner, Robinſon and 
Lamb, who ſaid it was not convenient at that time of night, nor 

in that manner: upon which the mayor ſaid, if that was not right 

he would adjourn to the Mootball, to which Baines replieds it was 

not neceſſary to give Sir Chriſpher the trouble to go the Mal. 
all, if all were agreed; for the marquis of Wharton ns choſe at 
his houſe; but Lamb or Robinſon ſaid nothing: that afterwards the 
mayor ſent Carleton for the books : Sir Chriſtopher” was entred » 


wo W.jDca oo = i. 


a 


e n 


the books, and ſworn alderman, and acted as ſuch afterwards in 
five aſſemblies, till he was elected mayor. No evidence was given. 
that the ſaid three common-council-men ever aſſented to the elec- 


tion, but they were in company all the time after: nor were the 


common council- men called over one by one by the proper officer, 


25 was uſual in ſuch elections: nor were the common-council-men 
ſeparate from the aldermen, as likewiſe was uſual; and Dean ano- 
ther common-council-man ſwore he was there ; that. he 'oppoſed 
it, and nobody after aſked him if he conſented : that he did not 
ice Reſorook there when Sir Chriſtopher was ſworn; and Resbrook 
told ham ſoon after, that he was not in the toom when Sir Chriſto- 
eber was ſworn : that the entry in the books of Warcup's reſigna- 
tion was made by Carleton the town-clerk ſome time after Sir Chri- 
flapher was ſworn, a week or more, but it was by direction of the 
mayor. given when Sir Chriſtopher was ſworn. This evidence being, 
ſummed up to the jury by lord chief juſtice Pratt, with great ſtreſs 
laid on the evidence for the defendant, they gave a verdict for the 
plaintiff, to the diſſatisfaction of the court, who looked upon the 
plaintiff's election to be void. For the body not being corporately 
aſſembled for want of a previous ſummons, but the meeting only 
being. to drink a. glaſs of, wine, and not knowing at the time 
of their meeting of a vacancy of an alderman, and oppoſition be- 
jng made by three of the common-council, and no proof of their 
actually conſenting afterwards (which the court held abſolutely 
neceſſary in ſuch à caſe as this) and it being expreſly ſworn by 
Reſorook, that he was not there at the election or {ſwearing of Sir 

riſlopher ; and in caſe of ſuch an accidental election the court, 
held every member who had a right to vote, . ought to be preſent _ 
and aſſent ; they were of opinion, it was an, election obtained by - 
ſurpriae, and conſequently: void. After which, Saturday May 16, 
Mr. ſerjeant Pengelly, and tke other counſel for the defendant, 
moved for à new trial, the verdict being contrary to the evi- 
dence; which the court agreed; but then it was inſiſted on by 
the counſel for the plaintiff, no new. trial ſhould be granted af- 
ter a trial at bar, where facts were only left to the jury. But © 
granting new trials in caſes at bar, is only where the jury de- 
termine againſt the law, or give a general | verdict. M's the 
expreſs direction of the court, as in the caſe of 2 


where the court had directed, and the counſel on both ſides agreed, 
the verdict ſhould be found ſpecially; a new trial was granted, 
Trin. 11 Ann. B. R. Beſides, where verdicts are not. concluſive + 
to the right, new trials do not uſe to be granted, though the ver- 
dict is againſt evidence; as in ejectments, becauſe the party may 
bring new ejectments: 1 Salk. 648. Argent againſt Sir Marma- 
duke Darrell: 1 Salk. 650. Fenwick verſ. lady Grofvenor : Sis 
3 | Thomas 


. 


againſt Beudley corporation, the jury found a. general verdict, Bewdley cor- 
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Thomas Jones 224, 5. King verſ. Fofter, Now hear this verdict 
being in a nandamus does not conclude the right, for it may be 
_ tried afterwards in an information in nature of a quo. warrunto. 
But per totam curiam à new trial was granted. For they held, 
that where the evidence was doubtful, a new trial ſhould not 
be granted after à trial at bar; and therefore it was denied 
in the cafe of Scam and Barnardiſion, and the Queen ver.. 
the warden of the Fleet. But where it is againſt evidence, it 
may. So is Stiles 462. 466, Wood verſ. Gunſion, for exceſſise da- 
mages, and yet the jury ate the proper judges of the damage. 


And the chief juſtice Pratt ſaid, a new trial was granted in the 


caſe of Sir 7% Tilley againſt Roberts after a trial at bar, be- 
cauſe the verdict was againſt evidence, and the queſtion: was, 
compos or non compos, which was meer matter of fact. And af- 
terwards, Mond. 
half of Sir Chri/iopher Muſgrave for a trial at bar next term. But 
upon a treaty the r entered into a rule by conſent, that the 
corporation ſhould 11 June next proceed to an election of con- 
mon- council men, aldermen, and mayor. e. 


Inhabitants of Bamber again the inhabitants of Han- 
n e ee ge en eee ee 10 e xd apa 


1 


See Shaw's A a 7.8. made by one juſtice of the peaco, reciting 


— 1 na that J. S. was taken wandring, Fe. and reciting the 
Burn's Juſtice, Of his laſt 1 ſettlement to be at Bamber, to ſend J. S. to Han- 
th. Vagrant. ber. Ge. Mr. Strode upon the 12th Aan. cap. 23. par. 4. took 
J ſend » Exception to this order, becauſe it was made by one juſtice; for 
vagrant to the though one juſtice may make a paſs to paſs him as a vagrant, yet 
F hog there muſt be two juſtices. to make an order to remove him to 
ment by 12 the place of his laſt legal ſettlement ; the words of the act being; 
Aon. cap. 23. that he is to be ſent to the place of his i ſettlement by ſ 
Far. nuf be Order and in fuch manner, as by the laws of this realm other per- 
two juſtices ſons likely to be chargeable to the pariſh are to be ſent. And upon 


0 luck conſidering the act, and the ſeveral pari 4, 5,6. the court was 
eb of that opinion, and the order was quaſhed. Mr. Huſſey council 
with the order. 4 13 yy 


May 18. Mr. Attorney General moved in be- 
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The King ver/. Cawood, 


HE defendant was found guilty upon an information, for 8. C. 1 Stra. 
ſetting up a bubble called the North Sea, founded upon the 472- 

at of 6 Geo. x cap. 18. and was brought up ſeveral terms ago to fror 
receive judgment. And it was inſiſted on, that judgment onght the court, to 
to be given againſt him by that act, as if he had been found guilty 22 
of x premunire, And the court took time to conſider of it, and ,;,, 5, not 3. 
in the mean time he was committed to the King's Bench priſon, 2 

and afterwards eſcaped; but being re-taken, he was brought May 18 bon con vitted 


this term to receive judgment. And the court were all of opinion, 2 


that they were not obliged by that act, to give the whole judg- trayto 6Geo, 
ment as in caſe of a premunire againſt him, but only ſuch part of T.. 

it as in their diſcretions they ſhould think fit. And therefore a 

fine of 51. was ſet on the defendant, and judgment, that he ſhould 

remain in priſon during the King's pleaſure... 


Jenney and others againſt Herle. Error C. B. 
Intr. Paſch. 9 Geo. B. R. Rot. 144. 


TN an action on the caſe on ſeveral promiſes, there were five g. C. 8 Mod. 
ſeveral counts in the declaration: as to four of them the defen- 268. 


dants pleaded non afſumpfit, and ifſue was joined upon it; but after- . S. 591+ 


wards the plaintiffs entered a nale proſequi as to them, But the 5. ray to 


upon a bill of exchange, wherein the plaintiff Herle in H. 1945 1. 
the common Pleas declared, that the defendants 27th of September def d 
1720. at, Cc. according to the cuſtom of merchants made a bill money in your 
of exchange ſigned with their own hands, directed to Jabn Pratt, hands belong - 
by which the defendant did require the ſaid Jobn Pratt to pay to _ 8 
the plaintiff Herle 1945 l. upon demand, ex moneta per eandem Devonſhire 
billam mentionata tum fore in his hands ſpeckante ad proprietarios ine, being 
quorundam . bereditamentorum vocatorum the Devonſhire mines and cee 
quarries, exiſtente parte denariorum vocatorum the conſideration money for the 
money ® a emptione, Anglice the purchaſe, manerii de Weſt Buck- "1000! - * 
lend: that Pratt refuſed to accept the bill, whereby the defen- bil of ex- | 
Gnts became liable to pay the plaintiff that ſum of money, and ff,, 
being ſo liable promiſed to pay, &c. To this count the defendants 3% 
demucred in the Common Pleas, and an interlocutory judgment LA. Hard. 2, 
was given for the plaintiff Herle, a writ of enquiry executed, and 5: 

19451. damages found, and final judgment in the Common Pleas 

for Herle, Upon which the defendants brought a writ of error. 

And after argument by Mr, Solicitor General Fearg for the pla 
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tiffs in error, and by ſerjeant Chapple for the defendant, the judg. 
ment of the Common Pleas was reverſed by Pratt chief juſtice, 
Forteſcue and Raymond juſtices, Powys being abſent they being of 
opinion, this was not a bill of exchange, but a bare appoiutment 
to pay money ont of a particular fund, with a view of having it 
paid out of which fund the defendants probably drew the bill, 
and never deſigned the bill ſhould be payable to all events, but 
only out of the particular money mentioned in the bill, ſuppoſed 

to be in Mr. Pratt's hands. And it would be very miſchievous, 

to make ſuch notes as theſe, which were but appointments, bills of 
exchange; for at that rate, if a tradeſman applies to a gentleman 

for money for his bill, ſays the gentleman, I will direct my ſteward 

to pay you, and writes to him, pay to J. S. the money mention- 

ed in this bill out of my rents in your hands; the ſteward” has no 
rents in his hands; it can never be imagined, the gentleman ſhould 

be liable to be ſued upon this, as upon a bill of exchange. And 

the - caſe of Jocelin and Laſcerre was cited, which was Paſeh. 

Pray pay out 1 Geo. 1. B. R. where a bill was drawn upon an agent of a regi- 
wy $4 ment, pray pay out of my growing ſubſiſtence, &c, and adjudged 
ence, no bill no bill of exchange. And though the council objected, the reaſon 
of exchange. of that caſe was, becauſe it depended upon a contingency, yet 
juſtice Forteſcue ſaid, the reaſon was, becauſe it was payable out of 

a particular fund? and if that was the reaſon of it, it is the caſe 

| in point, There was alſo cited in the argument of this caſe, the 
See Sniſth - Eafe of ' Smith verſ. Bobeme, M. 1 Geo. B. R. where the note was 
verl. Bobeme. 1 promiſe to pay J. S. ſo much money, or render the body of 
me Meri J. N. to priſon before ſuch a day; and it was adjudged to be no 
and Lee. negotiable note within the act of parliament, and that an aQion 
1 promiſe to could not be maintained on that note within that law; becauſe the 
pay J. S. ic. money was not abſolutely payable, but it depended upon a contin- 


ba 0 J. N. gency, whether he would ſurrender J. N. to priſon, or not. judg- 
to priſoo be- ment was reverſed, Tuęſday June 9, 1724. 
fare Michael- OE 0 

mas, no ne- 


pxxiable nis. Morris and others ver,. John Watkins. 
9925 Intr. Vun. 9 Geo. B. R. 


1 "THE plaintiffs declared againſt the defendant, as a prifoner is 
2 cuſtody of the ſheriff of Monmeuth, in debt upon a bond 
dy mult ſhew for 100 J. and the declaration was, Bridget Morris and the other 
e plaintiffs queruntur de Jobanne Watkins clerico, in cuſlodia Hema 
ſtocy, Morgan armigeri, vicecomitis comitatus Monmouth, virtute brevi 
2 on 120, Amn regis vecafi, a latitat, e coria banci regis emananns, ﬀ 
5 eidem vicecomiti direchi, de placito quod reddat eis 100 l. Sc. And 

on demurrer the exception to the declaration was, that by _ 


I 


* 
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mitted to that houſe of correction, as long as Baker ſhould con- 
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tote of 4 C 5 Vill. & Mar. c. 21. par. 4. it is enacted, that in 
all declarations againſt any priſoner detained by virtue of any pro- 
ceſs iſſued out of the King's Bench, it ſhall be alleged, in cuſtody 
of what ſheriff, Se. ſuch priſoner ſhall be at the time of ſuch 
declaration, by virtue of the proceſs of the ſaid court, at the ſuit 
of the plaintiff ; and it did not appear by this declaration, that the 
defendant was in cuſtody at the ſuit of the plaintiff, And after 
this had hung two or three terms, this term June 20. the court 
gave judgment for the plaintiffs, for they would explain at whoſe 
ſuit the /atifat was, by the following words, de placito quod reddat 
eis, i. e. the plaintiffs, the 100 /. for if the /atitat was, that the 
defendant reddat to the plaintiffs 100 J. it muſt be underſtood, at 
their ſuit. EN | ry 


The King ver/, Godfrey. 


Norder made upon the defendant to maintain a baſtard child 7 an order to 
was quaſhed becauſe though in the complaint it was alleged, mvintain a 
the child was born in the pariſh of - Hitchin in Hertefordſbire, yet —_ — 4 
there was no adjudication by the juſtices, nor no words of the is what pariſh 

juſtices from whence it could. be collected, in what pariſh the child tv n. 
was born. And a. caſe was cited by Mr. Lee, the Queen- verſe Law, e. 37. 
Biddington, Paſch. 10 Ann. where ſuch an order was quaſhed for ſec. 74. 

this very exception, Mr. Lee for quaſhing the order, Mr. Co- 

ainge/bye for maintaining it. 


The King ver/. Crowhuſt. 


HE defendant was indicted at the quarter- ſeſſions of the In an indi- 
courty of Kent, as overſeer of the pariſh of Swanſcombe in ment for di- 
that county, for diſobeying an order made by two juſtices of that 27283 
of juſ· 
county, whereby they ordered the church-wardens and overſcers of tices, if the 
that pariſh to pay 45. fer week to the keeper of the houſe of order h ſerout 
correction there for the maintenance of one Baker a lunatic com- Jann; 
tinue there in cuſtody: and the indictment ſet out, that the defen- 
dant was one of the overſeers, &c. and had notice of the order, and 
was requeſted to pay the 4 5s. per week by the keeper of the houſe 
of correction, but had not paid it, Cc. And upon a demurrer to 
this indictment, it being removed into the King's Bench by certi- 
cart, exception was taken by ſerjeant Baznes, that there was no 
poſitive averment in the indictment; that the two juſtices had 
made ſuch an order; for it was only by way of recital, quod cum 
the two juſtices made an order, &c. and for this reaſon two in- 


dictments 
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dictments were quaſhed for not obeying an order for receiving a 
baſtard child. Salk. 371. the King wer/. Whitebead. And unleſs 
there was ſuch an order, which ought to be poſitively alleged, there 
could be no diſobedience of it. Mr, Reeve for the King infiſted. 
that in treſpaſs the declaration will be ill, if it is Jaid with a / 
cum, becauſe then the whole declaration is but recital, and there js 
no poſitive averment at all, But an action for diſturbing the 
plaintiff in enjoyment of his common laid with cumgue etiam the 
| plaintiff had a right of common, is good. 2 Mad. 142. Stylemgy 
verſ. Patrick. And he cited the caſe of the Queen verſ. Goddard 
and Carleton, Trin. 2 Ann, B. R. where in an indictment for 
forging the aſſignment of a leaſe, it was, quod cum teſtatum exiſit 
per quandam indenturam, that F. S. demiſed, &c. the defendant 
alſo fabricavit quandam aſſignationem in ſcriptis of that leaſe, 
cujus tenor ſequitur in haec verba, and then ſet out the aſſignment, 
Fc. and exception being teken, that the leaſe was ill ſet out, be- 
cauſe it was with a quod cum, which is not poſitive ; yet Halt 
chief juſtice and the other judges held, it was well enough, he. 
cauſe it was only by way of recital that the leaſe was laid, but the 
forging of the aflignment was laid poſitively, which was ſufficient, 
So here the order is only ſet out by way of recital, but the non- 
payment of the 45. per week, &c. is poſſitively alleged. Sed non 
allocatur, for per curiam if there was no order, there could be no 
breach of that order, and therefore that ought to be poſitively al- 
leged. And as to the caſe of the Queen v. Carleton, the forgery 
was the offence, and that was poſitively averred ; however, though 
the court ſeemed then to be of that opinion in that caſe, yet it 
was never adjudged, for the cauſe was not determined, nor j 
ment ever given upon that inditment. And the caſe cited out of 
Salkeld is in point. And judgment was given for the defendant. 


The King ver/. Burridge. 


S. C. 8 Mod. N information was filed in this court againſt the defendant 
245. late mayor of Tiverton, for voluntarily abſenting himſelf the 
1 vers. 593... day appointed by the conſtitution of the borough for eleQing x 
ment the pro- perſo to ſuccged him in that office for the year enſuing, whereby 
ſecuorandde- the corporation was hindred from proceeding to the election, &c. 
3 And iſſue being joined, on not guilty, a rule was entred into by 
CLonſeat, that conſent of the council on both ſides, that the ſheriff of Deus 
— ſhould attend the maſter of the office with the freeholders book, 
forty-eight and that he ſhould name forty-eight out of the book, and each 
out of the 


freeholders book, and each party ſhall ſtrike out twelve of them, and that the ſheriff ſhall return the 16- 


r ̃ͤ t.. IEEE” 
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adue of the forty eight to try the cauſe at the afliſes ; and at the trial the defendant challenges the array tor 


patty 


want of hundtedori, it is a conte mpt, and an attachment ſhall be granted. 
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ſhould ſtrike twelve apiece, and that the ſheriff ſhould return 
twenty-four reſidue of the forty-eight, pro triatione exitus in bac 
cauſa juncti ad age affiſas in et pro comitatu praedicto tenendas. 
Accordingly the maſter ſtruck the forty-eight, and each party 
ſtruck out twelve, but the defendant's agent ftruck out three of the 
Four hundredors. Notice of this was took, when they were be- 
fore the maſter, that there were but four hundredors; and the 
defendant's agent was told, that if they were partial, they might 
be challenged upon the trial, and that they ſhould ſtand the laſt in 
the panel; and the proſecutor offered to conſent, that they ſhould 
not be upon the jury at the trial; and there was an attendance 
before lord chief juſtice Pratt about it Yet notwithſtanding this, 
the defendants perſiſted in ſtriking them out. And when the 
cauſe came down to trial at laſt Lenz aſſizes held for the county of 
Devon before juſtice Denton, the counſel for the defendant 
challenged the array for want of hundredors. The counſel for the 
proſecutor produced the rule of court and infiſted, the challenge 
ſhould not be received. But the judge ſaid, he would receive the 
challenge, and leave the parties, if it was a breach of the rule, to 
proſecute for the contempt. Upon which the counſel for the pro- 
ſecutor pleaded the rule as a counterplea to the challenge ; but Mr. 
juſtice Denton being of opinion, that the rule did not bar the de- 
fendant from taking this challenge, he allowed it, and the panel 
was quaſhed. Upon which a motion was made for an attachment 
againſt the defendant, for a contempt in taking this challenge, in 
breach of the rule by conſent. And a day being given to ſhew 
cauſe, Serjeants Chapple, Shepherd, and Eyre, and Mr. Huſſey, and 
Mr. Fazakerly, for the detendant inſiſted, that the taking this 
challenge was no expreſs breach of the rule within the words of 
it, becauſe the words do not ſhew, there was any conſent to wave 
any challenge. The conſent imports no more, than that the 
maſter ſhould ſtrike the jury in the manner mentioned in the rule, 
inſtead of the ſheriff returning it in the uſual way ; and in theſe 
fort of rules in the Common Pleas they make the parties expreſly 
conſent, not to challenge for want of hundredors ; which ſhews 
the opinion of that court to be, that without theſe expreſs words 
the tule would not reſtrain ſuch challenges, and ſo have ſome 
Tules been drawn up in this court. In Queen Elizabeth's time the 
iule was, guod nulla calumnia fit ex utraque parte panelh, as 
3 Keb. 740. the King wer/. Kin, after a trial at bar was ordered, 
a motion was made, that it might be added to the rule for the 
maſter to itrike the jury, that the defendant mould not challenge 
for want of hundredors ; but the court held, they could not de- 
prive the defendant of the privilege of challenge, which the law 
allowed him. And ſo is Sie 233. and that the defendant was 
Jakly intitled to all legal advantages, it. by his own conſent he 


28 has 


e oc. 


N 2 


N 


2 5 
8 


r * —— 


Eaſter Term 10 Georgii regis. 


has not barred himſelf from them, which he has nat done in this 
caſe, And in the firſt of this King, between the King and Sher. 
wood, à motion was made, that the defendant ſhauld conſent nor 
to challenge for want of hundredors, and che rule was drawn up 
to by conlent., Befides, if it was a doubtful cate, it weuld be hard 
to grant an attachment, now the judge of aſſiae allowed the chal- 
lenge, notwithſtanding the cuunter- plea of this rule. On the ather 
fide Mr. ſerjeant Pengeily, Mr Reeve, ſorjeant Glide, Mr. Werth, 
and Mr. N cber;.argued lor the King, that this was a plain breach 
of the rule, and a contempt to the court, and only a contrivance 
to put off the trial. And of that opinion was Pratt chief juſtice, 
| KP 5 Forteſcue and Roymend juſtices. For the conſent in the rule is, 
that. the ſheriff ſhall return the twenty-four, refidue of the forty- 
eight, ſor trial of the iſſue of the cauſe ; but the challenge tothe 
array is a challenge to the return of this jury by the ſheriff, which 
the defendant had conſented the ſheriff ſhould return ; and there- 
fore it plainly defeats the effect, the defendant had before conſented 
the rule (ſhould have. And though it is not in words expreſſed in 
the rule, that the defendants ſhould wave this ſort af challenge; 
yet it is a ftrong implied waver of it, becauſe if this challenge is 
allowed, the trial cannot proceed, as the rule by conſent intended: 
and it looks very like a concerted contrivance, only to put off the 
trial; becauſe if this array ſhould not be quaſhed for this chal- 
lenge, the defendant would not be prejudiced ; for if any of thoſe 
hundredors had been partial, and not indifferent perſons, the de- 
fendant might have challenged them by the poll; but that would 
not have put off the trial, for then the jury might have been made 
up by the tales; but there can be no falet, when the panal is 
uaſhed, The caſes of the King ver}. Kin, 3 Keb. 740. and 
Stiles 233. were of trials at bar, where the party's conſent is not 
added to the rule, but the court makes it by their authority without 
ſuch contient. But for trials at nf prius the conſent of the par- 
ties is required, And-an attachment was granted againſt the de- 
fendant abſolutely, June the loth this term, by the ſaid three 
Judges, Powys juſtice being abſent. . 
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$ c. 1 S. Burgeſs ver/. Bracher, 
144. to | | 
ride without a E BT for a penalty of 40 J. for non-performance of articles 
Rick or bike entred into between the plaintiff and defendant, for —_— 
ain 


| —＋ . 2 horſe-race. Upon nil debet pleaded, and a verdict for the pl 
nity fe ſexjeant Chapple moved in arreſt of judgment, that one of the agree 
bf rid « ſue ments in the articles was, that the rider of each horſe ſhould ride 
baculo et fa. abſgue flagelo vel baculo, vel atiis armis, Anglice weapons, practer 


gle, wells gcreas et calcaria ; and the plaintiff among the other nary - 


armis, good 
_ . acer verdict. 


— 


— 
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alleged in the declaration avers, that the rider of his horſe came at 
the time to the ſtarting place upon the back of his horſe cum ocrets 
et calcaribus, fed fine flagello et baculo, vel alis armis, ready to 
ride the courſe ; and then ſets out, that the defendant was then 
and there upon his horſe juſt in the ſame manner, and that the 
plaintiff's rider and the defendant then and there in forma ana 
being upon the ſaid. horſes did ſtart and run, and the plaintiff's 
horle won the race, &c. ſo that this averment being, that the 
plaintiff's rider did ride a&/que baculo et flagelio, he might have 
either a ſick or a whip, for the averment is, he had no: both; 
but if he had either, he did not ride according to the agreement ; 
and therefore the plaintiff has not intitled himſelf to this action, 
becauſe he has not ſhewn,' he ran according to the agreement in 
the articles. But the court ſeemed all to incline, this would have 
been good upon a demurrer, becauſe the averment being, that he 
rid ab/que flagello et bacule, vel aliis armis, Ge. that vel made the 
whole ſentence disjunctive, and was as much as ſaying, he rid 
without a whip or a ftick, or other weapon: however, all the judges 
were clear of opi nion, it was ſufbcient after a verdidt; and whe- 
ther it would be guad or not on a demurrer, it is certainly good 
aſter a verdi& z for they could not but intend, that it was proved 
upon the trial, that the rider rid without either whip or ſtick, ac+ 
cording to the articles; otherwiſe the judge who tried the cauſe 
would not have permitted the jury to 2 for the plaintiff. 
And ſo the truth was, for it was tried before juſtice Raymond, Lent 
alſizes, at Tauntan. And therefore judgment was given for the 
plaintiff, June the 15th, 1724. 1 Salk. 325. Holt's opinion; 

1 Buſtr, 293. Cox's caſe; Cro. Eliz. 229. Hopkins verſ. Stafford ; 
and Moore 239. were cited. And for the defendant Cre. Elix. 34%, 


I Leo. 124, 5. were cited. 
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The King ver/. Hen. Chaveney. 


ConviAtion for 


eee, * H E defendant was convicted before a juſtice of peace of 

33 the county of Leicgſter, for curſing and ſwearing a grea 
8 8 8 t 

Oaths not ſet number of oaths. And the conviction being removed 


a into this court by certiorari, it was quaſhed November 


N. R. 1721. the gth, 1724. firſt, becauſe it was in Engliſb; ſecondly, becauſe 
Rex v. Spar- the oaths were not ſet out in the conviction ; on the motion of 


* Mr. Fazakery for the defendant. 


T he King wer/. Will. Chaundler. 


o 
* . » : 


5 . E defendant was indicted at the general quarter · ſeſſions of 
i the peace for the county of Milte, for that Alice Hunt eri. 
8. C. lente gravida cum foetu ilegitimo, which ſhe afſirmed to be by the 


N ſaid William Chaundler of Upbaven in the ſaid county begotten; 
Chaundler, he the ſaid William Chaundler praemifſorum non ignarus, ea inten- 
v5 an tione ad impediendum et cbfiruendum evidentiam of the ſaid A ice, 
eien chag de ef concernente praemiſſa, et executionem juris pro crimine prot- 
by the defen- di&Fo eludere, 13 Novembris anno domini Gerrgit regis 10, vi tt 
 dant, to hin- armig apud Uphaven proedifum in comitatu pracdifto duxit et duci 
der her evi . * b a 

dence, and to catſavit the ſaid Alice ad loca incognita, et perſonam iſſius Alicict 
elude the exe- ocuitaxit, Anglice did ſecrete, and the ſaid Alice continue fuſes 
_— g hucuſque occultavit, et adbuc occultat ; in malum exemplum ator, 
crime afoze- contra pacem ditt domini regis, coronam et dignitatem fuas, Ge. 
Lad. To this indictment removed into this court by certiorari, the de- 
fendant demurred: and judgment was given for the defendant, that 
this indictment was not maintainable ; it being no offence, for 


which an indictment would lie, as this fact is charged. 


2 Richard 
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N Richard Aſton, Eſq. againſt Joſeph Blagrave. 


IN an action on the caſe for words, the plaintiff, after the uſaal 8. C. 5 Mod. 
character of his d behaviour, ſet out, that whereas the firſt 2 85 
of October in the fifth year of his Majeſty's reign, and for many SC. a 
years before, he was and yet is a juſtice of the peace for the county Mr. 4. vs 
of Berks, and behaved himſelf juſtly and honeſtly in that office, = amt 
that the defendant, intending to ſeandalize him, and bring bim tr; tpoke” 
into diſrepute, the ſaid firſt of OFeber at Wantage in Berks, having * 3"! ow 
a diſcourle with divers of the King's ſubje&ts de pragfate Risbardo, Fun of his 
et de executione ſus 'officu ſui juſliciarii ad pacem pracdicti adtunc dice. © 
et ibidem in praefentia et auditu guamplurimorum didi domini regis 3 VH. 
nunc ſubditorum tunc ibi preeſenttum, falſo et malitigſe dixit et pro- 
palavit, et alta voce pubiicawt, de praedicto Richardo adtunc uns in- 
fliciariorum pacis ut pragfertur exiſtente, et de executione ſug: officit 
ſui praedicti, haec fitta ſcandaloſa et defamatoris verba Anglica ſt- 
tia, vis. Mr. A/ton (innuendo the plaintiff) is a raſcal, a vil- 
ain, and a liar; ad damnum 204. On not guilty pleaded, verdict 
was found for the plaintiff, and damages given 24. 10s. And 
after ſeveral motions in arreſt of judgment, that theſe words were 
not actionable, becauſe they were general words of an uncertain 
ſignification ; and words of heat only ought to be took in mitiori 
ſenſu, and could not be properly applied to the plaintiff as in exe- 
cution of his office: for which purpoſe ſcrjeant Grrdler for the de- 
fendant cited 1 Lev. 52. Bill ver. Neal, in an action for words 
ſpoke of a juſtice of peace; he is a fool, an aſs, and a beetle- headed 
Juſtice: after verdict for the plaintiff judgment was arreſted hy 
Fofter chief juſtice, Windham and Twiſden juſtices, contrary to 
the opinion of Mallet. Cro. Ja. 58. Sir fobn Hollis verſ. Briſcow, 
* Your maſter is a baſc raſcally villain, and is neither nobleman, 
© knight, or gentleman, but a moſt villainous raſcal, and by un- 
* juſt means doth moſt villainouſly take other mens rights from 
them, and keeps a company of thieves and traitors to do miſ- 
* chief,” &c. ſpoke of a juſtice of peace, held not actionable by 
three juſtices againſt two. Caſes in parl. Price verſ. Der all, 12. 
But he admitted, tho defendant might have been bound to his good 
behaviour ſor ſpeaking the words iti the declaration. ut November 
the 26th this term lord chief juſtice Pratt, my brothers Powys and 
Ferteſcue, and myfelf gave our opinions, that the words were 
actionable, they being laid to d Bade ſpoken of the plaintiff in 
the execution of his office, and fo found: ſo that it is the fame as 
if the defendant had faid, that the plaintiff is a villain in the exe- 
cution of his office, a rafcal in the execution of his office, and a 
liar in the execution of his office; which carry with them a great 


7 U ſcandal, 
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EU Cam. 
— — 


ſcandal, and in common underſtanding import a great imputation 

againſt the plaintiff's integrity and behaviour in that office; and 

therefore none of the caſes cited come up to this caſe, ' And judg- 

ment was given for the plaintiff. Serjeant Webb counſel for the 

plaintiff. a | ; 13 98-06 7 
8. C. 8 Mod. 


The King verſ. Pollard and Taylor. 50 þ 
264. 1 


The proſecu- T. H E defendants were ſeverally indicted for receiving goods 
wo; 2 ſtole by one Fofter, knowing them to be ſtolen, as for 4 
| Riolen goods, miſdemeanor, contra formam flatuti, Upon not guilty pleaded 
| knowingthew they were found guilty at ni prius before lord chief juſtice Pratt. 
Ge yrs And Mr. ſerjeant Grove, Mr. Kete/by, and Mr. common ſerjeant 
felony or miſ· Lingard, moved in arreſt of judgment, that by the 3 & 4 of Wl. 
eee * & Mar. c. 9. ſed. 5. this offence was made felony ; but by a ſub- 
is election · 4 
1 Ann. c. g. ſequent ſtatute, 5 Ann. c. 31. the receiver may be tried as for a 
miſdemeanor, if the principal felon cannot be taken and convicted: 
burt if the principal can be took, then the counſel for the defendants 
inſiſted, the receiver could not be proſecuted as for a miſdemeanor; 
and therefore it is neceflary in ſuch an indictment as this, to aver, 
that the principal felon could not be taken: but in fact they ſaid 
Foſter was afterwards taken, and tried for the felony, and acquitted; 
and there is no ſuch averment in the indictment. But the judges 
held, upon conſideration of the ſtatutes, that the - proſecutor” had 
his election, to proſecute either for felony or miſdemeanor ; and 
though there have been ſeveral indictments for ſuch 3 
none have had any ſuch averment, as is inſiſted on to be neceſſary 
by the counſel for the defendant. Mr. ſerjeant Whitaker and 
Mr. Reeve for the King. Judgment was given for the proſecutor, 
June the 17th, 1724. | 


— DX: 


— 


bn 826. Serle adminiſtrator of George Serle ver ſ. lord Barrington 


LS. 5 adminiſtrator of Mr. Wildman, 


8. C. a 
Newtrialcav- I N debt upon an old bond dated 1695, the defendant pleaded 
not be granted 1 paymentof the money in the condition before the action brought, 
bf 8 according to the act for amendment of the law; and iſſue being 
is nonſuired at joined upon it, at the trial the defendant inſiſted on the length of 
* time, as a preſumptive evidence that the money was paid, and ſo 
146, 338, put the plaintiff to prove payment of the intereſt, &c.. To anſwer 
contra. which the plaintiff produced the bond, with two. indorſements 

upon it under the obligee's hand of receipts for intereſt, one 

in 1699, and the other in 1707, But Pratt chief juſtice ſeemed 


to be of opinion, that theſe being only entries under the voy 
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hand, who had the bond in his cuſtody, and might enter what he 
pleaſed upon it, could not be evidence for him, nor for his admi- 
niſtrator, though they would have been good evidence againſt him, 
that the intereſt was paid : and therefore he did not ſuffer them to 
be given in evidence to the jury, but told the counſel for the plaintiff, 
he would give them leave to move the court for their opinion. 
And thereupon the plaintiff's counſel ſuffered the plaintiff to be 
nonſuited. And now the 18th of June this term Mr. ſolicitor 
general # earg and Mr. Fazakerley moved the court upon tlie caſe 
as before ſtated, and prayed, that the nonſuit might be ſet aſide, 
and a new trial granted. But For teſcue and Raymond juſtices were 
of opinion, that the nonſait being recorded, the plaintiff was put 
of court, and could not have the motion granted. And the mo- 
tion was denied, Afterwards a new action was brought on the 
ſame bond, and on the trial before me, I admitted the indorſements 
to be read, and the jury found for the plaintiff, Upon which a 
bill of exceptions being tendred, I figned it. And afterwards judg- 
went was given for the plaintiff, and on error brought affirmed in 
che houſe of peers. 


The inhabitants of St. John Baptiſt in the Deviſes againff 
the inhabitants of St. James in Biſhops Cannings. 


WO juſtices by an order removed Warren from St. Jobs 8. C. 1 Sun. 
Baprif to Biſhops Cannings. Upon an appeal to the quarter- $94 
ſeſſions they quaſhed the order of the two juſtices, and ſent him Wow Nome 
back to Saint Jobn Baptiſt, as the place of his laſt legal ſettlement z and ferviag 
which orders being removed into the King's Bench by certiorari, vill not make 
the order of ſeſſions ſtated the fact ſpecially, viz. that Warren was r 
bound by his father apprentice to J. S. who lived in St. John Baptist, biting. 

by indenture for ſeven years, and Varren ſerved his time, but never 

lay one night in Saint Fobn Baptiſt, but worked there, and at night 

came and lay with his father at Bibops Cannmgs, his father all 

that time finding him meat and drink (except fair-days, market- 

days and Saturdays, when he eat with his maſter) and waſhing 

and lodging, according to his covenant in the indenture of appren- 

ticeſhip, And Forteſcue and Raymond juſtices (Pratt abſente, and 

Powys dubitante) quaſhed the 4% 55 of ſeſſions, becauſe binding an 

apprentice and ſerving will not make a ſettlement, but the ſettle- 

ment muſt be by inhabiting, which cannot be, but where the patty 

lodges. June the 22d, 1724. £ 
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| Greenfield. 
* 9 Intr. Hil. 9 Ges. B. R. 


Treſpaſs by . oy | 4 „ : "ks | 
. ee 1 H E plaintiff brought an action of treſpaſs againſt the defen. 


88 dants, for that they the 2oth of September 4 Geo. wi at arms 


taking, carry- the houſe, barn and cloſe of the plaintiff's at Manning ford in the 
| eee county of Wilts broke and entred, and the goods and chattels vf 
goods to their the plaintiff, v. 100 quarters of wheat, Sc. there found, took 
uſe; B. lets and carried away, and converted and diſpoſed to theit on uſe; 


N necnon that the defendants 21 September 4 Gee. broke and entred 
C. juſtifies, into another houſe and cloſe of the plaintiff's at Manning ford afore- 
3 ſaid. and kept him out of poſſeſſion from the ſaid a 1ſt ot September 
to 4.rendring to the exhibiting his bill ; damage 200. And judgmeut was given 
rent ; and for apainſt the defendant Benger by default; but the defendant Green. 


rent arrear 


be, as ſervant Held pleaded in bar as to the vi et ar mis, and all the treſpaſs practer 
of H. and by intrationem domus horrei et clauſorum praedictorum, et captionem 
bis command, por tationem et diſpaſitionem of the ſaid goods and chattels, not 


1 guilty. Upon which iſſue was joined. As to the faid entry into 


goods as adiſ- the houſe, barn and cloſes aforeſaid, and taking, carrying away, 


ireſs ond yur and diſpoſing. and converting the ſaid goods to his own uſe, he 


pound ; and Pleads, that before the faid treſpaſs, viz. March 25, anno domini 
that the plain 1713, the ſaid William Benger demiſed to the plaintiff one meſſu 
N and five cloſes with the appurtenances, of which the ſaid houſe; 
cence to C. to barn and cloſes mentioned in the declaration are and at the time 


ſell che goods, hen, Cc. were parcel, to hold to the plaintiff from the faid 25th 
and to pay the 


money, Se, day of March for one whole year from thence next following, and 
to B towards from year to year, as long as it ſhould pleaſe the ſaid William and 


Jatisfaftion of 5 | | . 
Each Stephen, rendring 20 /. per annum rent, payable at every year's end 


he did, &c, that the plaintiff ſhould occupy the premiſſes : that the plaintiff 
the plaint ff entred 26 March 1713. and held them to the 25th of March 1517. 


lied oe is. | 6 
* fue and becauſe 80/7. for four years rent was in arrear, he as ſervant 


jria, ab/que of the ſaid William Benger and by his command entred into the 
bo, that he ſaid houſe, barn and clotes (the doors being open) and tro the 


gave licence 


to C. to ſell ſaid goods as a diſtreſs, and carried them away, and put them into 
the goods, Fc. a pound avert ; and thereupon the plaintiff requeſted and gave li- 
C. rejoined, cence to the defendant Richard to fell the ſaid goods, and to pay 


and joined 


| iſſue upon the the money ariſing thereby to the faid William towards fatisfattion 
traverſe: the of the ſaid 80 J. to him ſo due for rent; per quod the (aid-defen- 


Jury yrs C., dant Richard virtute requiſitionis et licentiae praedifarum then and 


and aſſeſſed there fold the ſaid goods and chattels, and the money from thence 


anten ga / ariſing, amounting to 40 J. and no more, he paid to the ſaid Wil- 
oe. und Judy . liam towards ſatisfaction of the ſaid 83 J. Sc. guae ſunt _ 


ment againſt B. 1 
Was arteſled. 
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ffallis et intratio damus horrei et clauſorum pracdifforum ct bonarum 
H catabrum captio aſportatio et diſpoſitio, Bc. The plainutf re- 

1d, god praedictus Richardus de injuria ſua propria diebus et 
anno ſapradictis in the declaration mentioned praedicta ' domum. 
hrrea et clauſa fregit et intravit, et bona et catalla of the plaintiff. 
took, carried away, and converted to his own uſe ; abſque boc 
that the plaintiff icentiavit eundum Richardum ad vendendum bong. 
et catalla praedifa, as in the ſaid defendant's plea is alleged, Ce. 
The defendant- rejoined, that the ſaid Stepben licentiavit the faid 
defendant Richard to ſell the ſaid goods and chattels, as he had 
alleged; et-de hoc ponit ſe. ſuper patriam. And the plaintiff joined 
iſſue, and a venire was awarded, as well to try that iſſue, as to in- 
quire what damages the plaintiff ought to recover againſt Milllam 
Benger : and a verdict was found for the defendant Richard upon 
the iſſue, and the jury aſſeſſed damages againſt W. Benger 8g l. 
coſts 40 . A motion having been made, that the judgment ought 
to be arreſted: againſt Benger, ſince the jury had found, that the 
plaintiff had licenſed the defendant Greenfield to ſell the goods, 
which went to the whole, the jury having aſſeſſed intire damages 
againſt Benger; a rule was made to ſtay judgment, until, &r. 
The 8th of November. ſerjeant Vebb and Mr. Gapper moved for 
the plaintiff, that the rule might be diſcharged, and that the plain 
uff might have his judgment againſt Benger. And they ſaid, the 
difference was, where an action was brought upon à contract, 
which was joint in its nature, againſt ſeveral defendants, and where | ; 
upon a- fort, as for a treſpaſs; in the. firſt caſe, if one pleads a 
plea that goes to the whole, and upon iſſue joined it is found for | 
him, and the other lets an interlocutory judgment go againſt him 
by default, the plaintiff cannot have final judgment againſt him; 
ſo is 1 Lev. 63. Porter againſt Harris, In covenant againſt two for 
not building a houſe for the.. plaintiff according to their covenant, 
jadgment was againſt one by default, and the other defendant 
pleaded performance, and it was found for him, and judgment was 
xrreſted as to him who Jet judgment go by default, becauſe in 
covenant, debt or other contract, which is joint, one cannot be 
convicted without the other, and by the verdict for one deſendant, 
that the covenant is performed, it appears, the plaintiff has o 
cauſe of action. But ſays that caſe, in treſpaſs one defendant may 
be guilty and the other not. In Cre. ac. 134. Marlur wer. 
chülfe and Eylett : .treſpiſs for. tuking of a gun and dagger from 
him ; A. juſtified;;;becauſe the plaintiff aſſaulted J. & wh them, - 
and for the ſafe guard of F. S. he took them from 1 z 
E. pleaded not guilty , the plaintiff replied againſt him who juſti- 
hed, de ſon tore demeſne, and the iſſue was found for the deſen- 
Unt A, and the ſame jury found E. guilty, and aſſeſſed damages 
and coſts; and upon a motion 35 arreſt of judgment for E. the 


7 _ 


$$ I, rr r Bt 


— 
* 


327384 


Nh, 
2 I 


a> et. at 


4 
HY 


| HSE © "Mie eral £7 Georg Thee 


* . 
wth 


Court intended, that E. who was found guilty, took the gun, &c. 


court held, that the plaintiff ſhould have judgment, becauſe E. js 
found guilty, and cannot take advantage of A. s juſtification ; for it 
ſhall be intended, he took the gun, &c. at another time without 
cauſe ; but if one defendant juſtifies by the gift of goods, ſo that he 
deſtroys the plaintiff's title, and ſhews that he has no cauſe of ac- 
tion, which is found for that defendant ; no judgment can be againſt 
the other defendant, though he is found guilty ; becauſe it appears 
to the court, the plaintiff had no cauſe of action. They cited alſo 
1 Salk. 23. where in an indebitatus aſſumpſit againſt A. and B. and 
judgment againſt A. by default; B. pleaded payment, and iſſue 
_ thereupon; Holt chief juſtice at niſi prius ſaid, that no finding upon 
that iſſue could diſcharge A. for he had confeſſed the whole, To 
apply this to the preſent caſe, they ſaid this was an action of treſ- 
paſs, and therefore judgment might be againſt one defendant, and 
the other found not guilty at all; that the matter upon which iſſue 
was taken and a verdi&t found for the defendant Greenfield, did 
not go to the whole, but only as to the converting and dif 
of the goods to his uſe, viz. that it was done by licence of the 
plaintiff; but the licence did not go to the breaking and entry of 
the houſe, &c. And as in the before cited caſe in C. Fac. the 


at another time; ſo here the court would intend, Benger's treſpaſ 
was committed by him at another time; and therefore the plaintif 
© ought to have his judgment againſt Benger. E contra it was at- 
gued by ſerjeant Eyre for the defendant Benger, that if in a plea 
' perſonal againſt divers defendants the one defendant pleads in bur 
to parcel, or which extends only to him that pleads it, and the 
other pleads a plea that goes to the whole; that laſt plea ſhall ft 
be tried, becauſe it goes, to the whole, and the other defendaat 
ſhall have advantage of it; for in a perſonal aQion the diſcharge of 
one is the diſcharge of both. Co. Lit. 125, 80 it is held in that 
caſe in Cro. Jac. 134. that if one of the defendants-juſtifies by i 
gift of the goods, which is found for that defendant, no - jodgment 
can be given againſt the other defendant, becauſe it appears to the 
court, the plaintiff had no cauſe of action. 80 in this caſe, the 
verdict having found, that the goods were fold by the deſendat 
Greenfield by the plaintiff's licence; that goes to the whole, a ' 
the diſpoſing and converting the goods to the defendant's uſe; and 
the damages being aſſeſſed intire againſt Benger, no judgmen 
could be given for the plaintiff againſt him. Of which op" 
erde whole court for thoſe reaſons, and judgment was abſolute) 
. arreited, 8 „ 
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The King ver/. Theed. 
2 Harriſon 18 December 10 Geo. informed two juſtices of s. C. 8 Med. 
the peace for the county of Bucks, reſiding near the pariſh of F 
Princes Riſeborough in the ſaid county, that the defendant the zoth 6% 3 
of Auguſt then laſt paſt at the ſaid pariſh was, and long be ſore had Cooviftionon 
been, a maker of candles for ſale, and upon the ſaid goth of Aug 8 ho” 
at Princes Riſeborough aforeſaid did make uſe of a certain houſe in 3 
Princes Riſeberough aforeſaid, for the making and keeping of dd refuſing 
candles for ſale; that Caleb Wilſon being then and there an officer 22383 _ 
of and for the duties of exciſe, and for the duties laid upon candles cite to weigh 
in and by the ſtatute duly appointed, purſuant to and in execution 

of the power to ſuch officer given by the ſaid ſtatute, upon the | 

faid zoth of Auguſt, at Princes Riſeborough aforeſaid, did lawfully By g Arr. an 
enter into the ſaid houſe (ſo made uſe of by the defendant for ma- 8 
king and keeping of candles for ſale) to take an account of the 2 
quantity of the candles, which had been there made; and that the it ia tbe night 
faid Viſſen then and there finding ſeveral quantities of candles lately EY 
made by the defendant (of which no account had been before ta- enter into a 
ken) and certain ſcales and weights being then in the ſaid houſe 1 
per for weighing of candles, the ſaid Viſſen did then and there — 2 
requeſt the defendant to permit him to uſe, and to aſſiſt him in inte the houſe 
uſing, the ſaid ſcales and weights, for weighing the candles afore- e 
ſaid, to take an account of the quantity thereof; but the defendant ther it was in 
then and there did not permit the ſaid Viſſon to uſe, nor affiſt him the day or 

in uſing, the ſaid ſcales and weights for weighing the did candles, . 
in order thereby to take an account of the juſt quantity thereof 

but did then and there refuſe ſo to aſſiſt the ſaid Filſon in weigh- 

ing the ſaid candles, and alſo reſuſed to permit him to weigh the 

ſame; contrary to the form of the ſtatute, Tc, whereupon the de- 

fendant forfeited 10 J. Cc. Upon this information the defendant - 

was regularly convicted of the facts therein contained, and they 

gare judgment, that he ſhould forfeit 10-4, one moiety to the in- 

former, Sc. To this conviction removed into the King's Bench 


certiorari Mr, Lee for the defendant took an exception, that it 


—— wc 


Tre 4% *. * SB ua. hed on 


- id not appear, that the entry of Wilſon the officer into the houſe 
- was lawful; for by the ſtatute of 8 Ann. cap. g. par. 10. the offi 
2 cer may by day or night (but if it is in the night it muſt be in 
ah the preſence of the conſtable, &c.) enter into the houſe, &c. now 


here it is laid, that F/7i{jon entred the 3oth of Auguf, but it is not 
ſaid, whether by day or night; it might be in the night, and then 
it was not lawful, becauſe it is not ſaid To be in the preſence of the 
conſtable, Cc. and if the officer's entry was not lawful, the defen- 
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dant was not obliged by the act to aſſiſt binn ie weighing the can. 
dles, or to let him bave the ſcales. But to this it was anſwered bi 
Mr. Reeve, and held by the court, that the entry in the houſe is 
laid in the information to. have been made lawful and it does not 
appear upon the face of the information that it was wrong, and 
therefore the court will not intend it was fo, when the informa- 
tion and conviction ſay, he entered lawfully. If it had: been un- 
lawſully, the defendant. would have had the benefit of it in his de- 
. fence. before the juſtices, The information purſues the clauſe: of 
the ad, for this conviction is founded on par. 1. And the con- 


viction was affirmed October 25, 1724, by Pratt chief wo 


| en * re em Powys juſtice n 
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"The King ver}. Roberts. 


8 C. Stra, HE defendant was conic upon 6 & 7 Will 3. C. 1. bot 
pore ſwearing a hundred oaths, viz. by Gd, and a hundred 
2 — curſes, viz. Gd d——n' you. And ſerjeant Darnall took, ex- 


fame oaths. ception to this conyiction, that the oaths and curſes ought to babe 
Tab wine been ſet ovt a hundred times each particularly. Sed non allbcatur; 
. for it is ſufficiept to ſay, be ſwore ſuch an, oath, or made ſuch a curſe, 
cramentumyin- @ hundred times, But then the conviction was quaſhed, becauſe 
ſtead 1. the tecord was, that the witneſs proeftitit ſacramentum, &c. where · 


Lr. il as it ought to have been in the 5 ite 
Rich ard Vlio ui Matthew Cooper. 
eee mir. Nin. 10 Geo. B. R. 
S. E. 18m. Of, 


„ N caſe — a proniiffpty note the Slain erlitt PREY 
In caſe by the defendant the 9th of September 1723, 4 apud, r. fecit quantum 
indorſee of a noram ſuam in Fo ſeriptis, vcatum a promiffory note, 110 quam qui- 

my ory dem notam defendant ' promiſed to pay ts Matthew Coates vel 
clares that the ordini three months after date 22 J. 105. for value received ; 'that 
_— the money _ unpaid, the ſaid Coates afterwards indorſed it to 
all abt e in DE aid to my plaintiff” * order 4 1 received, of Ber 
ſeriptii 10 efendant had notice; d by orce* of che tate, 

Ten he ge, the defendant "became liable wel o Pay the note to the Pata Gt. 
miſed to pay To 9 * count the defendant demutrred; and demurter being oltied, 
re Fes on Mr, Crowle for the IN tobk an exception, that the ſtatute 
plaintiff, with- 01.3, © 5 Ann. cap. 9. Which' enables patties, to whom” pr order 
out ſaying that Nap notes ate payable, to indorſe che fame, and intittes the 
the defendant ſee to bring an action in his own name, extends only to — 


ſigned it, aud 
held good on 1 
demurrer 


„ T oz. eo. i 2 
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made and ſigned by the perſon that makes the note; but in this 
caſe it is not alleged that the defendant ſigned the note, and there- 
fore it is not ſuch. a note as by the flatute is indorſable over, nor 
can the indorſee maintain an action upon it. Iris poſſible indeed, 
it may be a ſufficient note to be evidence of money lent, &c. by 
proving the note to be writ by the defendant or his direction; but 
that will not be a note within that act. But cn allocatur, ſor my 
brother Forteſcue citing the late caſe of Taylor verſe. Dobbins, as ex- T. or ver. 
actly being this caſe in =_ wherein notwithitanding this very Pobbine. 
exception the plaintiff had judgment, becauſe it was ſaid, facit 

nitam fuam per quam prumiſit, ſalvere, which implied it was ſign- 

ed by the defendant, which caſe Pratt chief juſtice remembred, 
judgment was given for the plaintiff. | 


. 
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Intr. Paſch, 10 Geo. n. 17. 


XN information was exhibited againſt the defendant, which ſet To promice « 
out, that King James I. by his letters patent dated the roth of bean 
Auguſt in the thirteenth year of his reign, incorporated the inhabi- woke. Ge. 
tants of Tiverton in comitatu Devon, by the name of the mayor 10 give his 
and burgeſſes of the town and pariſh of Tiverton in comitatu Devon, uf the 
that they ſhould have a mayor, twelve capital burgeffes, and twelve mayor of « 
aſſiſtants, who ſhould be the common-council; that the mayor, . — 
capital burgeſſes and aſſiſtants, or the greateſt part of them, eve- ſor which an 
ry year, on Tueſday next after St. Bartholomew, ſhould chuſe one information 
of the capital burgeſſes to be mayor for a whole year next en- il le. 
ſuing, and then appoints him to be ſworn, &c. which letters patent 
the inhabitants accepted, and ever ſince acted under; that the 1oth 
of Auguſt 10 Geo. one Jobn Upcott, Eſq. was and is a capital bur- 
gels of the ſaid town and pariſh, and alſo one William Hewitt was 
then and is one of the aſſiſtants, before that time in oficium illud 
debito modo elactus et pragfectut; and the faid William Hewett as 
ſuch aſſiſtant had a vote in the election of the mayor and other 
members of the town and pariſh aforeſaid, viz. at the town and 
ou aforeſaid : and that then there were and are now within the 

town and pariſh and among the members thereof parties dif- 
agreeing among themſelves, and mutually promoting contrary inte- 
reſts to one another; that the defendant being then and ftill one 
other of the aſſiſtants of the ſaid town and pariſh, intending the 
free election of a mayor then next to be made, and the free clec« 
ton of other members of the ſaid town and pariſh, then ſoon to be 
made, to diſturb, and to raiſe confuſion in the goverument of the 

5 | town 
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town and pariſh aforeſaid, a little before Tueſday next after $7, 
Bartholomew (that day being the day appointed by the ſaid: letters 
patent for electing the mayor) and upon and about which day the 
election of the other members of the ſaid town and pariſh was 


then intended to be made, feilicet 10 Auguſti 10 Geo. apud villem 
et parochiam praedictam nequiter adviſate et corrupte' tentavit in- 
ftiggptit urgebat et ſollicitavit praedictum Willielmum Hewett, then 
and 


there being one of the aſſiſtants of the ſaid town and pariſh, 


and having a vote in the election of the mayor of the ſaid town 


and pariſh, and alſo in the election of the other members of the 
ſaid town and pariſh ſoon to be choſen, ſufragium ſuum ad ele8i- 


nem majoris villae et parochiae pradidiae adtunc proximè ſendam, 


ac in electione aliorum membrorum villae et parochiae 'praediftae tunc 


vote ad electionem illam pro et in intereſſe illo ; in magnam o 


ub verſionem 


cilo eligendorum, dare pro et in intereſſe adtunc promoto within the 


ſaid town and pariſh as well by the ſaid defendant as the ſaid John 
Upcott: and to perſuade and promiſe the ſaid William Hewett. to 
ive his vote in electione illa 2 and in that intereſt, the defen- 
TY then and there unlawfully and corruptly promiſed, 'to pay the 
ſaid Miliam Hewelt 5001. upon condition that he would give his 
Fade 

nem liberae et paciſicae eleftionis majoris et aliarum membrorum villas 
et parochiae e et in incitationem confuſionts in eadem et 
ani regiminis et gubernationis villae et parochiae illiu, 

et magnam violationem libertatis et privilegiorum inbabitantium ejuſ- 


dem, Sc. Upon not guilty pleaded, the defendant was found guilty, 


And Sir Thomas Pengelly the King's ſerjeant moved in arreſt of 
judgment, that by ſo much of the charter as was ſet out in thein- 
formation it did not appear, that the defendant or Hewett as aſ- 


ſiſtants had a right to vote at any election but of that of a mayor; 


and if there are any clauſes in the charter, which enable aſſiſtants 
to vote at the election of other officers, they ſhould have been let 
out ; for want of which it is informal : and it is not ſufficient to 


aver, that Hewert had a right to vote at the election of the other 


members of the corporation; but the offence charged is, for ſolici- 
ting Hewett to vote, not only at the election of a mayor, but allo 
of the other membeis; which is laid as one intire offence, and the 
fine muſt be for the whole; but it ought not 80 be for ſoliciting 
Henwett to vote at the elections of the other members, becauſe he 
had no right to vote at them. Then ſerjeant Pengelly urged, here 
was e e at all charged; for it is lawful for one member of a 
corporation to aſk or perſwade another to vote for his friend; and 
if he made fuch a promiſe as in this information, it will be no 
crime, without ſhewing the fact done, that the money was paid, 
and accepted by Hewett, Beſides the election of the other mem- 
bers might be only of common-council-men, who are not me. 
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ſtrates, but only in the nature of private perſons: and in ſuch caſe 
the offer of money to vote for them would be no offence puniſhable 
by information. Inticing an apprentice to leave his maſter's ſervice 
is not indictable: 1 Salk. 380, the King verſ. Daniel. And tho 
promiſe here is void, becauſe there is no good conſideration for it. 
But the court were of opinion, that to bribe perſans, either by 
giving money or promiſes, to vote at elections of members of corpo- 
rations} which are created for the ſake of publick government, is 
an offence, for which an information will lie, and that Hewett's 
right to vote was ſufficiently laid. And judgment was given againſt 
the defendant. | | | | 


The King ver/. dympſon. 


Mandamus iſſued out of this court directed to Dr. King arch- S. C. 1 Sa. 
H deacon of Colcheſter in Eſſex, to the defendant his ſurrogate, $99 _ 

aut ali judici in hac parte competent, commanding him to . cannot take 
Mr. Rodney Fane one of the churchwardens of the pariſh church of notice, any 
All Saints in Colcheſter. To which the defendant returned, that 3 is 
before the writ came to him, and before the writ iſſued, viz. 20 within ay 
April laſt, the biſhop of London inbibuit the ſaid Dr. King then Perticalardi- 
and yet archdeacon of Colcheſter, cujus miniſter et efficiarius the de- in @ averred 
fendant Barnaby Sympſon ad tunc fuit et adbuc eſt, ab ulterius pro- to be. 
cedendo de vel in re fue negotio praediflo, et ferinde totam juriſdice l. 1405. 
ſionem in ea parte ſuper je ſuſcepit; quodque inbibitio praedifia ad- 
buc remanet in ſuo vigore et virtute, et bis de cauſis the (aid Rodney 
Fane into the faid- office, &c. admittere et jurare non pote nec de- + 
bet prout per breve praedictum praecipitur. Mr. Reeve took ex- 
ception to this return, that it is not averred, that Colcheſter is with- 
in the dioceſe of London ; for if it is not, the biſh 


__ inhibition is 
yoid ; and the court cannot judicially take notice, 


at Colcheſter is 
within the dioceſe of London. Quod fuit conceſſum per curiam, and 
a peremptory mandamus was granted November 16. 


The King very. White. 


PA wee directed to the archdeacon, to ſwear a N fuit as 
churchwarden, he returned non fuit eleftus; upon 11 
which Mr. juſtice Forteſcue ſaid, that it was ſettlea, 5 1 h 8 
been often ruled, that the archdeacon could not judge of the ſwer « 
election, and therefore this return was ill, Whereupon a pe- 3 
remptory mandamus was granted. But note, it was certainly 

wrong, for the return was a good feturn, and has often been 


made 


wm — Ladd 
Mc ad ator got. ac Gas coded — 


0 1380 [ "Mich, Term 11 Georgii repis, 


| made 10 fch mandamus and e, brought upon. the c, 
| ee wer poi. n | | 


Memorandum, January 1724-56. The carl of Maccleageld for 
rendered the great ſeal into bis Majeſty's bands, «who was pleaſed 
to deliver it in council at St. James's he 7th day of January 15 
Str Joſeph Jekyll maſter of the Rolls, Mr. baron Gilbert, and 
where we 700k ar orb of e ü 

the great ſeal. 


Note, All Hilary term 1724-5, 1 attended 2 at one 
of the commiſſoners 4 the great gies 
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Emorandum, Tbar Sir John Pratt knight, chief juſtice of the be 5 8 3 
King's Bench, died Wedneſday February the 24th loſt paſt, 
and I was created chief juſtice in bis place by a writ bearing teſte March  _* 
2. and was fworn into the office March 3. following before Sir Joleph 
Jekyll knight, maſter of tbe Rolli, and Sir Jeffery Gilbert knight, 
2 the Jonans of ob „ then two of the lords commiſſioners 
for the cuſtody of the great ſeal, at the Rolls; notwithſtanding 
which I continue the commiſſioners of the great ſeal. And 
James Reynolds eſquire, ſerjeant at law, was ſworn at the Rolls one 
of the judges of this court in my place, before the three lords com- 
miſſoners of the great ſeal, after his return from the Weſtern 
, it | x N : n N V. 


a. 


| William Maddox and Robert Godfrey verſ. John Taylor 
and others. e | 
Ink Saen broveht an 6 ien ef rat againſt the 6. C. 5 Mod. 
eee and m_ that the 2 the 24th of * | 
May, 8 Geo. at Jgbſam in Kent, clauſa domum ct borreum N “ 
ipfus Willielmi Maddox fregerunt et intraverunt, ac di- brexking «nd 
verſa bong et catalla ipforum Wilkelmi Maddox et Roberti Godfrey, lag, 


viz, unam_ vaccam, and ſeveral others particularly mentioned in ng 


the declaration, adtunc et ibidem et aſportaverunt, &c. 2 


On not guilty pleaded, the jury found a verdict for the plaintiffs * £554 4. 

anſt all the et ud . them 20 J. 9 s. — beſides e 

colts, And Hilary term 10 Cen. 1723, Mr. Fazokerly moved in 48 for 

reſt of judgment, that the two plaintiffs had joined in an action fe, — 

of treſpaſs for breaking and entring the cloſes, houſe and barn to 

wich one of them, 1s, Robert Godfrey had no title ; and by Pals 
2 72 n 8 
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e if eee ſhould be given for the plaintiffs, G. 
ey would recover damages for breaking the houſe, Cc. to which 

he had no right, and had ſuſtained no damage by the breaking 

and entry thereof. = Na the lord chief juſtice Rs 


and the othe be, and "thetefore a rule 
made, to | d f till it ould be moved by = 


_ plaintiffs. And ee it being moved this term May the 7 
my ſelf and my he en and Forteſoue being cleax of tha 


W Kr. eſteg 0 lptly, Acute a Ls 


| 8. O. 8 Mod. 


8. C. 


366. 5 1 . . | * : 
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1 Stra. 623. 5 dee very. "Layner.” | | 


Inquiſition on 8 
oo ii Tx epnenion F beige Mie eg 
ks becauſe 5 mgtiog..of. my brother Mbitaber, becauſe ub notice 


| SG FTE writ was to be executed; for Which 
_— 7 Ne js 06 oceſlary.to give notice i end is it was heli beforein 
ths of the ike a os UA K. and en inquiütien to On ſuch 
writ. N ſet And it is a& like executions > ofa * 


oe Images create, i in which gd er- a _ daily atk ; 
of execution, ob 
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| Dawgs T H E plaintiff brought an action on the caſe againſt the de- 
wr of . fendant for money laid out and neceſſaries provided by the 
ry tor more plaintiff for the defendapt's ſons, to. Whom the plaintiff was by 
PIs oY the defendant appointed their tutor, Sc. and the plaintiff laid the 
ration, promiſe to be made by the defendant to the plaintiff 19 June 1718. 
to 9 2 the plaintiff for the neceſſaries be ſhould 7 5 

5 and the money he ſhould lay out for thee, Ye, and 

« — eun tinued their tutor ſor five years and nine months, 
and during that time found them neeeſſaries, &c. which came to 
140 % Judgment was given againſt the defendant by ml dicit in 
Ci. R and the writ of inquiry was executed the zd bf February, 
40. Ces, 3, add tho inquiſition found, that the plaintiff ſu- 
hs mainedd damages * ae pragmiffrum ultra miſa er 5 1291. 
95 aud 11 —_ And judgment being given for the + tiff in 
the Cemmen Plas, the defendant brou ht a writ of 0b in the 


Nis Besch. And. Monday Muy 4. this term the judgment of 


- a 


bas We... Comman Pleas was reverſed, becauſe the jury on the writ of 


| 2 inquiry have given damages for neeeſſuries provided after the adion 


eee a time after the writ of inquiry was 5 
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coke promiſe being laid to ne been made the nigeteenth of 

1918. and that the plaintiff had © provided che nccefſarieh, 
c. from that time for five yeurs und wine months next following; 
that time did not expire till the nineteenth of March 1723. com- 
puting calendar months, and not till about the egth. or 26th w 
Fong n 1 months. 155 


1 Ke 7 bals 8. 48 

| Brace woy-Danidl.« Ene, d * | & 4 

as ber e an * the pla — 

ug The phimiff declared, that . Samael weſpe e 

Dal, ND wr ES ea Arten in Eta, del Foot. 

unt, abduacerant er pre ο t mare, 4 bull, Oe. of th «0198, BY 

ifs, 'After judgment by ni! Mit u weit of inquiry wrap fi 
and damages found for the plaintiff, and final judgtnent 
for him. which the defendant Dunib t a tit 
of error in the King's Bench, and the udgaent was reverſed 
5. this term; beoabſe the verbs being in the plural number, 
ON OOTY aa uy 


Jobn Mayne wa. Daniel Harvey, We 


TN an Indebitheny fie, and merit, for id Mint af 0 
and denvered by the plaintiff STe, br ets — — 
pleaded, - chat the — aionem ſuum inde baberr ſen manu- olf of the 
tenere verſus eum non debet, and then ſet out the act of rann 
ment of the ninth. of the King. -intituled an act for more effectul 
execution of juſtice in a pretended. privileged place in the pariſh of 
St, George in the county of Surrey, cominonly called the Mint, and 
then brings himſeif within the benefit of that act. And on de- 
murrer April ai in this term judgment was given for the laintiff, 
becauſe this plea cannot be pleaded in bar of the action, but 
* in Ju . the . We; Ns ger for the 


* 
wt? 


' 1 


Robert Kerry and Mary his wife, formerly. wife. of 
Rober Allfounder, againff William Kent and other. 


Inter. Mich. 11 Geo. B R. Rot, 291, 
8 C. s Mod. RR O R upon a judgment given on a writ of dower, brought 


Bo by the demandants, wherein the demandant Mary demanded 
625. e her dower of fiftcen acres of land, three meſſuages, three tene- 


| Donor | ments, a bre whouſe, &c. in Debenbam and Winſton in Sigel (a 
tevemear, | being formerly wife of Robert Allfounder, &c. The tenants con- 
Touts temps, feſſed the action, and pleaded, that from the time of the death of 
V pleaded. p,bert Allfounder they always were, and yet are ready to render the 
_ + ©, demandant Mary her dower. Whereupon judgment was given 
for the demandants to recover ſeiſin of one third part of the aid 
fifteen acres of land, three meſſuages, three tenements, Cc. and 
writ of ſeiſin iſſued returnable March 15. and a writ of inquiry of 
damages, to inquire. what damages the demandants had 2 
by reaſon of the detaining the dower from the day of ſuing the 
original writ to the iſſuing the writ of inquiry, returnable March 
15. To which the ſheriff returned, he had delivered ſeiſin of 
one third of the land, meſſuages, tenements, &c. and he alſo te- 
turned an inquiſition, finding that the demandants had ſuſtained 
damages by the detaining of the dower from the day of ſuing the 
. original writ to the iſſuing of the writ of inquiry 30 J. 1%, be 
ſides coſts, for which and coſts judgment was entred for the de- 
Hjeament „ mandants. And now upon a-writ of error brought in the King's 
det, fe, Bench ſerjeant Comyns for the plaintiff in error inſiſted, dat a writ 
Juagie fove © , ee, 
renements, of dower would not lie of a tenement, it being a word of an un- 
dy ver. certain ſignification, and therefore the ſheriff could not give ſeiſin 
payne. of it. Secondly, that the judgment for the recovery of damages 
Cro Jac. 125, was erroneous; firſt, becauſe by the ſtatute of Merton. 20 Hen. 3. 
5 86. cap. 1. the demandant in dower is not to recover damages, unleſ 
2 Mod. 238. her huſband died ſeiſed; and upon this record it does not appear, 
3 Wilſon 23. the huſband died ſeiſed. Co. Lit. 2. b. ſecondly, the tenants 
TE have pleaded, they always were ready, and yet are ready to render 
the dower, in which caſe they ſhall anſwer no damages Nr. 
Reeve for the demandants in dower and the defendants in the 
writ of error inſiſted, that the plea of touts temps pril, &c. 
can be only pleaded by the heir in bar of damages, Co. Lit. 32, 33. 
and it does not appear, that any of the tenants was heir at law, 
and therefore this plea in this caſe could not prevent the deman- 
dants from recovering damages. He 3 that the judgment 


for the damages could not be maintained, becauſe it was not * 
gap | | gel 
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geſted, that the huſband died ſeiſed; but yet he ſaid, the judg- 
ment might be reverſed as to chat, and be affirmed as to the 
dower, if the demand was rightly made. For the judgment for the 
damages was founded on the ſtatute of Merton, and the judgment 
for the dower is a judgment at common law; and therefore though 
the judgment for the damages ſhould be reverſed, yet the judgment 
for the dower might ſtand. And he compared it to Specot's cafe, 
5 G. 58, 59. where in a gquare impedit judgment for the recovery ' 
of the pretentation was affirmed, though there was an error in the 
judgment for the recovery of the damages. Then Mr. Reeve in- 
fiſted, that a writ of a third part trium tenementorum was good in 
dower (where the ſame certainty is not required as in other writs) 
and therefore a demand of dower de libero tenemento is good. F. N. B. 
148. 4. So an aſſiſe or writ of dower lies of a croft or cottage, 
8 Hen, 6. 3. Bro. dener 92. and yet a praecipe does not lie of a 
cottage; and if this declaration had been ill on a demurrer, yet now 
the tenants have confeſſed this demand as laid, and therefore that 
makes the count good; like the cafe. of Slack verſ. Bowſal, Cro Fac, 
668, the plaiotiff declared, that the defendant being indebted to the 
plaintiff in 8 J. pro redditu antetunc debito, promiſe to pay the 5 . 
when requeſted, &c, the defendant pleaded payment, and on iſſue 
joined a verdict againſt the defendant ; and the court held the declara» 
tion was made good by this plea of payment, though it was not 
ſhewn, when the rent became due, nor for what term, nor upon 
what contract. So Cro, Fac. 682. Buckland verſ. Otely, debt for 
rent upon a demiſe of lands at Creek, and of ſeveral other cloſes, and 
did not ſhew where. thoſe cloſes lay ; the defendant pleaded, the 
plntiff had entred into part of the lands at Creek, Gc. and on iſſue 
thereupon verdi& for the plaintiff ; and the court held this plea of 
collateral matter had aided this omiflion in the declaration, which 
would have been good cauſe of demurrer. | Fs 


But the court was of opinion, that this declaration was ſo uncer- 
tain, that the confeſſion could not help it; becauſe the ſheriff could 
hot tell of what he was to give ſeiſin; for theſe tenements might be 
houſes or. lapds, or any thing elſe that might be held; and there» 
fore the caſe cited by Mr. Reeve does not come up' to the preſent 
cale, And judgment was reverſed for this reaſon, May 4. and no 
opinion given as to the other points made by him. See Cro. Jar. 
621, Herward ver /. Cavendiſh. f 
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| 8. 0. 8 Mod. j f | E : ; | The King ver /. John Tucke, NY in us 1 
366. „ ONE Geng) 
Cooviaionfor HE defendant Tucke was convicted upon the ſtatute of 6 
curſing and Will. z. c. 11. for profane curſing and ſwearing, by Mr, 


e Tut bill a juſtice of peace for Axbridge in Somerſetſhire. The con- 
viction being removed by certiorari into this court ſet out, that 
the 20th of July 1oth of the King, Jabn Flower of the ſaid town 

and pariſh of Axbridge comes before the ſaid juſtice of the peace, 

The 3 and informs him, that Jobn Tucke of the ſaid town and pariſh of 

the defendant Axbridge, then or at any time after non exiſtens ſervus, nec labo- 

to be a genile- rator, nec miles communis, Anglice a common ſoldier, nec nauta, 
ence and Anglice a common ſeaman, ſed adiunc exiſtens generoſus et ultra 
though the aetatem ſexdecim annorum, within ten days then laſt paſt, viz, the 
oth of — ſaid 20th of July, at the town and pariſh aforeſaid, did profanely 
ee ſwear four profane oaths, and ſets them out; contra for mam fla- 

| ſwear that, futi in bujuſmodi caſu nuper editi et previſi, et ſuperinde praedifius 

ou mo fo Jobannes Flower, adtunc et adbuc exiſtens credibilis teſtis, peſtea, 

dieus wag ſeilicet 27th of the ſame July, in his proper perſon comes before 

ſendaat did me the ſaid Jobn Tutbill, then being a juſtice of the peace, &c, 

om 1 et ſacramentum ſuum corporale ſuper ſacroſania Dei evangelia ad 

- dicendum veritatem de et ſuper praemiſſis praedietis in information: 
pracdicta ſuperius praefiat before me the ſaid juſtice, &c, prae- 
diftuſque Fohannes Flower lic juratus exiſtens dicit deponit et jurat 

The oath of ſuper ſacramentum ſuum praedictum de et ſuper praemiſis prae- 

the witneſs. ſickis in informatione praedicta ſuperius ſpecificatis, that the ſaid 
John Tucke the ſaid 20th day of July at the town and pariſh 
aforeſaid, did then and there profancly ſwear four profane oaths, 
and ſets them out, contra formam ſtatuti in bujuſmodi caſu editi 

et proviſi; ſuper quo praediftius Johannes Tucke poſt ſummoritionem 
ei ad reſpondendum de et ſuper praemiſſis praedictis in informatie 

Defendant contentis prius in bac parte debito modo fadtam, poſtea, ſetlicet the 

heard, ſaid 27th day of Fuly at the town and pariſh aforefaid, before me 
the ſaid Jchn Tuthill then being a juſtice, &c. comes in his pro- 
per perſon, ac omnibus et fingulis materiis in informatione praedictae 
contentis et evidentiis praediftis ſuperinde datis per fraoedifaum 
oo Tucke auditis et plene intellectis exiſlentibus, idem Jo- 
hannes Tuche per me pracfatum juſticiarium ailocutus eſt, quemad 
ſe vellet de et in materiis praedictis informatione praedicta verſu 
eum objectis et ſpecificatis defendere et acquietare, et fiquid pro ſe 
habeat wel dicere ſciat, quare ipſe idem Johannes Tucke de prot- 
miſſis praedifiis in informaticne pracdicta contentis, et ei in forms 
praeditta ſuperius impoſitis, non convincatur ; et quia per me pre- 
jatum juſticiarium auditis et pliene intellectis omnibus et ji? 


per ipſum Jebanncm Tucke in defenſione ſua de et ſuper praeniſi 


1 
il 
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in informatione praedifla ſuperius allegatis, manifeſle mihi praefato 
jufliciario conftat, aedictum Tohannem Tucke eſſe culpabilem de 


praemiſſis praedictis in informal ione praedictae ſpecificatis et ei impo- 


fitis, modo et forma prout in et per informationem praedictum ſuperius 
allegatur ; ideo conſideratum eſt per me praefatum juſticiurium, quod Convided. 


praediftus Johannes Tucke per teftimonium praefati Fobannis Flower 
credibilis teſtis ſuper ſacramentum ſuum praediftum coram me praefato 
juſticiarto ut praefertur praeſtitum de praemiſſis praedictii in inſor- 
matione praedicta ſpecificatis et ei ut praefertur impoſitis, convin- 
catur et convictus fit ſecundum formam ſtatuti in hujuſmodi caſu editi 


et proviſi; et quod praedictus Jobannes Tucke forisfaciat ſummon . 


octo ſolidorum pro offenſis ſuis praedictis, ſcilicet duos ſolidos pro 
quolibet offenſo praedicto, levandam et ſolvendam ſecundum formam 
Patuti praedicti in bujuſmodi caſu editi et provifi: in cujus rei te- 
Ainonium ego praefatus Fohannes Tuthill generoſus juſtictarius prae 
diflus huic recordo manum meum et figiilum meum appoſui, apud 
villam et parochiam praediftam, ditto viceſimo ſeptimo die Fulii, 
anno regni dicti domint regis nunc decimo ſupradicto. 


Mr. Fazakerley for the defendant took two exceptions to this 
conviction: firſt, that it did not appear, of what degree the defen- 
dant was,, for the ſtatute of 6 & 7 Will. 3, cap. 11. makes a dif- 
ference in the puniſhment according to the degree of the offender ; 
for a ſervant, labourer, common ſoldier, or common ſeaman, for 
the firſt offence is, if convicted, to pay one ſhilling, every other 
perſon for the firſt offence two ſhillings; ſecond exception, it did 


not appear of what age the defendant was, for if he was above ſix—-— 


teen, if he did not pay the money, and no diſtreſs was to be found, 
he was to be ſet in the ſtocks; if under ſixteen, in ſuch caſe he is 
to be whipt: now although in the information ſet out in the con- 
viction John Flower informs the juſtice, that the defendant was not 
a ſervant, nor labourer, nor common ſoldier, nor common ſeaman, 
but a gentleman, and above ſixteen years of age; yet that was not 
proved by the evidence given by the witneſs as ſet out in the infor- 


mation, which he inſiſted it ought to be; as in conviction for deer- ir the county 
ſtealing, the county where the offence was committed was only where deer 


mentioned in the information, and not in the evidence of the wit- eee bo 
neſs; and therefore that not appearing to be proved, the conviction nor proved by 
that fince it was *be witoeIles, 


A > K . lad 
alleged in the information, that the defendant non exillens ſervus, 1 


the iaferma · 
nec laborator, nec miles communis, nec nauta, ſed adtunc exiſtens tion, ill. 


was quaſhed. But the court were of opinion, 


generoſus et ultra aetatem ſexdecim annorum, Gc. and the witneſs 
ſwore, that praedictus Johannes Tucke did ſwear, &c, that-was 
ſufficient, and much different from the caſe of the conviction of 
deer-ſtealing ; for here the perſon as deſcribed in the information is 
deſcribed by the praediFus, but in that caſe the juſtices of the 


have 
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have no juriſdiction, unleſs it is proved to be committed in their 
county; and mentioning the county in the information, without 


proving it, is not ſufficient, And the cogviction was confirmed, 
niſi, &c. and no cauſe was afterwards ſhewn, April 21, 172 "BN 


Phillibrown gui Ryland and others, : 
Intr. Paſcb. 8 Geo. B. R. Rot. 243. 


8. C. 8 Mod. FN ASE. The plaintiff declares, that 11 Jh 172 j. and long. 


5 before and always from that time Sucuſſue, he was and no 
624. is an iohabitant and pariſhioner paying ſcot and bearing lot in the 
Caſe ſor hin- pariſh of St. Bofoiph Biſoopſgate in the ward of Biſpopſgate London. 
dering an io. and as ſuch inhabitant and pariſhioner he the ſaid plaintiff jus et i. 
habitant and | a * FE ; 
veßry-man to O1/eg11m.. babet et babere debuit et debet conventendi et praeſens cui. 
meet thevefiry /zendi ad conſulendum tractandum et deliberandum, et votum et 72 
2 ee fragium ſuum dandum, in every veſtry of the inhabitants and pa. 
where the ve- Fiſhioners of that pariſh held and to be held for, in and within the 
ſtry was met. ſaid pariſh, pro de et \ concernente res materias et negotia" publica 
The plaintiff ſpedFantia et pertinentia ad five tangentiam,reparationem eccleiae pa- 
us inhodrant  rochialis purocbiae praedictar, aut monetam colletam ſeu colligendam, 


and pariſhio- 


ner intitled to IA uatam ſeu le bandam, ac ratas aſſeſſamenta vel taxationes facta ſeu 


be at veſtries. facienda pro tali reparatione, aut pro de et concernente aliguas alias 
The buſineſs es materias et nigotia in vel per talem aſſemblationem aut congrega- 
of che velliy. ſionem negotianda tranſigenda five ordinanda ſpectantia et pertinentia 
ad five tangentia commodum et bonum publicum parochiae  praediftae, 

vel pro de et concernente aligua alia res materias et negotia parochi- 

| alia, quae in vel per talem afſemblationem aut congregationem nego- 
Veſtry held fiart tranfigi ſeu ordinari ſolent et debent : and whereas a veſtry of 
11 Juyin* the inhabitants and pariſhioners of the ſaid pariſh was held the ſaid 
the veſlly 71th of Fuly in quodam loco wicato romea weſtiaria, Anglice the 
room. 14 room, prope adjungente to the ſaid pariſh- church exiffente 
'.  wfuali loco ubi tales aſſemblationes aut congregationes teneri et haberi 

© Joutae et conſuetae fuerunt, vis. apud London praedittum, in part- 
cia et warda praedictis, et adtunc et ibidem diverſi inhabitantes et 
parochtani dictae parochiae parochialiter convenerunt et pragſentes 

Juerunt, Anglice, a veſtry was held, ſecundum notitiam eis inde privs 

datam, ad conſulendum, traftantum et deliberandum, et vota et ſuf- 

 Fragia ſua dandum, pro de et concernentia diverſa publica res matt» 

rias et negotia ſpectantia et pertinentia ad five tangentia reparationen 

eccigſiae predictae ac commodum er bonum publicum parocbiae pra- 


dicsae; and that the ſaid Thomas Phillibrown then and there being 

an inhabitant and pariſhioner of the ſaid pariſh, paying ſcot and 

Plaintiff of- bearing lot as aforeſaid, paratus fuit et ſeipſum obtulit, durante q- 
fered © enter ſſemhlatione aut congregatione lia, intrare in pracdictum lotum'wwee- 
I 1 lun 


the room. 


2 


E 
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tum romeam veſtiariam, where the ſaid veſtry was then held, ad 
cmfulendum, trattandum et deliberandum, et votum et ſuffragium ſua 
dandum in aſſemblatiane aut congregatione illa, de et toncernentia res 
materias et negotia parochialia, e ibidem tum tranſacta et tractata 
fuerunt aut forent ; but the defendants praemiſſa praeditta bene ſci- 
entes, fed machinantes et intendentes, the ſaid T. P. in ea parte dam- 
nificare, et de jure et privilegio ſuis de et in praemiſſis praedictis im- 
pedire et totaliter fruſtrare et deprevare the ſaid T. P. e Hoco prae- 
dif where the ſaid veſtry was held, exc/nſerunt et extratenuerunt, 
that they the ſaid J. P. in eundem locum durante aſſemblatione aut 
congregatione illa intrare adtunc et ibidem obfruxerunt et penitus re- 
cuſaverunt, ac oftium loci illius verſus ipſum T. P. occluſerunt, et 
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qracdiflum oftium fic occiuſum diu, ſeilicet pen ſpatium duarum ho- Defendant 
rarum, continuaverunt ; per quod the ſaid 7. P. ex eadem aſſembla- kept him out, 


tine aut congregatione parochiali penitus excluſus fuit, et conſulere, 
tractare vel deliberare, aut votum et ſuffratia ſua ibidem dare, dum bim. 
diverſa publica res materiae et negotia ſpectantia et pertinentia ad 
froe tangentia reparationem eccleſiae pratditae, ac commodum et bo- 
num publica parochiae meme per alios inbabitantes et parochianos, 
fic ut praefertur parochialiter conventos et praeſentes exiſſentes, nego- 
tiata tranſacta et ordinata fuerunt, abſque al:qua legitima cauſa lo- 
taliter impeditus fuit. Then there was another count for keeping 
the plaintiff out of a veſtry held the 15th of Auguſt 1921, in the 
lame manner; damages 5o/. To this declaration the defendant 
demurred, and ſhewed for cauſe of demurrer, that it did not a | 
by the declaration, that the plaintiff was damnified in any manner, 
and that the declaration was uncertain, doubtful, and wanted form; ' 
The plaintiff joined in demurrer. Serjeant Brantbwaite for the de- 
ſendant inſiſted, that this action could not be maintained, becauſe - 
veltries are voluntary meetings of pariſhioners only, and looked on 
in law as ſuch, and therefore it was neither an injury or damage to 
the plaintiff, to keep him out of ſuch a meeting of the pariſhioners. 
In the next place, if ſhutting the door, and keeping the plaintiff - 
out, was a damage, it was no more than a publick damage, for 
which no action on the caſe would lie; but to maintain ſuch an 
action, there ought to be a particular damage; as if a common 
highway is ſtopped, every perſon that goes that way receives/ a da- 
mage by the obſtruction but yet becauſe the damage is common 
to all perſons paſſing that way, no one can maintain an action on 
the cafe for it, unleſs he ſuffers ſome damage particular to himſelf. | 
50. 73. Willkams's caſe ; Co. Lit. 56. C. Jac. 446. Fowler 
againſt Saunders. 80 William's caſe, 5 Co, 72. was an action 
brought by the lord of the manor againſt a vicar, for not celebratin 


Noy 120. 
g Stone veel. 


divine ſervice in his chapel in his manor, and it was laid, that the'Toakemas. 


vicar and all his predeceſſors time out of mind had uſed to celebrate 
divine ſervice in that chapel, —_— adminiſter the ſacrament, to 
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have an action, and ſo an infinite numbet of actions for one de- 
fault. So Cro. Jac. 368. Ford verſ. Hyhins, caſe will not lie 
againſt a lord of a manor, for refuſing to admit a copyholder, by 
the perſon to be admitted, Nor does an action lie againſt the owner 
of a common ferry-boat, for refuſing to let a perſon paſs, Salk, 12, 
Payne ver. Partridge, unleſs he receives ſome particular damage 
thereby, And if ſuch ſuits as theſe ſhould be allowed, it would 
occaſion a multiplicity of actions, which the law always diſcoun- 


| tenances. Secondly, he inſiſted, that if an aQion of ſuch a nature 


would lie, yet the plaintiff has not ſufficiently intituled himſelf to 
it; becauſe it does not appear by the declaration, that the pariſhio- 
ners had a right to hold their veſtries in this room; for notwith- 
ſanding any thing alleged therein, the room might be a part of the 
defendant's houſe ; and it 4s not alleged, that the pariſhioners uſed 
time out of mind to meet in chis room, and hold their vcſtries 


| there, 


and every ſuch inhabitapt had a right to be preſent at ſuch meet- 


ings, and give his vote. In 5 Ce. 63. it is argued by the counſel, 
and not denied by the court, that inhabitants of a uille without apy 


_ cuſtom may make by-laws for repairs of the church, or of a high- 


mon nuſance. Secondly, as to the exception to the declaration be 
argued, it was well enough, becauſe it is laid that this room was 


way, or of any ſuch thing, which is for the publick good. See 
44 Ed. 3. 19. And to this purpoſe they are a corporation. 1 Mad. 
194. Rogers werſ. Davenant, 2 Mod. 8. 5 Co. 67, Feffery's cale, 
The church-wardens ought to ſummon the pariſhioners to meet 


and make a rate for the repair of the church, and that need not be 


from houſe to houſe, but a general publick ſummons at church is 
ſufficient. . 1 Mod, 236. and the caſe of St. Mary Magdalen Ber- 
2 Mod. 222. Gibſ. Codex 220, 1 Salk, 165. The pa- 


riſhioners have a right to chuſe officers, as by cuſtom chureb- War- 
dens, 5 Mad. 325. Salk, 166. and thoſe pariſhioners. that have 4 


right to ele, have a right to be at the meeting, which is the veltry,. 


That an acion ſhould therefore lie, for obſtructing and hindering 
the pariſhioners from being preſent at ſuch an aſſembly, falls within 
the reaſon of the caſe of Afby and White, Salk. 19. <6 Mad. 45: 
And an information or indictment will not lie, as in cafe of a com- 


the uſual place where ſuch aſſemblies teneri et baberi ſalent et con- 

ſuetae furrunt, and that the pariſhioners were then there aſſembled; 

and if it was the defendant's coom, yet if he had let it out for the 
| Far 


the plaintiff and his anceſtors, c. ac hominibus ſeruientibus et fe. 
nentibus ſuis; and held the action would not lie, becauſe' by the 
ſame reaſon as the lord might have an action, every tenant mighe 


Mr. Bowes * the plaintiff inſiſted, that the inhabitants of 4 
pariſh paying ſcot and lot might aſſomble in veſtry, and make rates; 


— 
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pariſhioners to hold their veſtry in, he could not ſhut the door | 
egainſt any of them; and that there was no occaſion to lay an 
exprels cuſtom for all the pariſhioners, for if their veſtry was a 
ſelect veſtry {if by law there-can be any ſuch) the defendant ought 
to have pleaded it; though he looked upon it that ſelect veſtries 
were only encroachments. Whether the adion would lie or not, 
if the declaration had been good, the court came to no reſolution, 
And judge Forteſcue ſeemed to be ſtrong in opinion, that the action 
would not lie, But as to the declaration, the court was unani- 
Mous, that it was ill; becauſe it is not (hewn, the pariſhioners 
bad a right to hold their veſtry in this toom; for in actions of this 
nature the plaintiff muſt Mew a right in the thing claimed, and 
then a diſturbance. And for this reaſon judgment was given for 
the defendant, April 27, 4725. ; | 


John Burland again Jo. Tyler and Mary his wife. 


HE plaint#f as adminiſtrator of Jo. Borland brought an ban is the - 


action of debt in the debet et detinet upon two ſeveral bonds 416 Gro 


adminiſtrator 


ligor, wherein 
he bound him- 


pay 10341. to one Natb, 
0. Hobbs were 


Hzbbs, for payment whereof the ſaid Jo, Hobbs and the inteſtate 
were bound in a bond of 200. penalty to the ſaid David Na: 
after which the defendants, — 1 that the ſeveral ſums were 
paid to the ſaid Jo. Brewer and David Yea, according to the ſe- 
veral conditions of the ſaid bonds, pleaded, that the defendant - 
Mary nec babet aliqua terras five tenememta per baereditarium de- 
ſeenſum de praedicto Jo. Hobbs patre ſuo in feods fimplici, neque ba- 
but die impetrationts billae prardittae, nec unquam poſtea, practer 
num meſuagium cum pertinentiis in Storgurſey praedicto, omnia et 
fngula quae pracmiſſa non valent in toto cemum et quadraginta libras 
then they farther plead, that the ſaid Fo. Hobds the father, in his 
life by his obligatory writing being lawfully indebted became bound 
to one William Clark in 1401, and ſo being indebted died, that 
debt to che faid William Clark not being paid; whereupon ons 
Margaret Hobbs, widow of the ſaid Yo. Hobbs, mother and guar- 
Cun of the (aid Mary, paid the ſaid debt of the ſaid Jo. 5 

3 : 


4 
3 . . 
„ 
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* 


— 


. 
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12 
qe ſaid William Clark, and that that payment was made by the 
ſaid Margaret as guardian of the ſaid Mary, and while the (gig 
Mary was under the age of twenty-one. years; and that neither 
the laid Jo. Tyler nor Mary his wife, nor the ſaid Margaret, not 
any of them, had any notice, nor ever knew of the bonds men- 
tioned in the declaration, nor either of them, from the. ſaid Bur. 
land the inteſtate, nor from the plaintiff, nor from any other per. 
| ſon whatſoever, before the payment of the ſaid bond of the faid 
Jo. Hobbs as aforeſaid made by the ſaid Margaret to the faid 
William Clark; and therefore pray judgment, if they de dein 
praedidto virtute ſcripti obligatori: praeditH onerari debeant. To 
this plea the plaintiff demurred generally, and the defendants joined 
in demurrer. | | 


Mr. Top for the defendants offered nothing to maintain the ple, 
but admitted that to be ill; but infiſted the declaration was naught, 
becauſe the action was brought by the plaintiff as adininiftrator in 

15 the debet and detinet, whereas it is laid down as a rule in 5 C. 

Allen 34. 42. 31. 6, Hargrave's caſe, that in all caſes where executors are forced 

to name themſelves executors in actions brought by them, the 

writ ſhall be in the detinet only; becauſe the thing or damages 

- recovered: ſhall be aſſets. So debt for an eſcape brought by an ad. 

miniſtrator for eſcape in the life of the inteſtate muſt be in the 

detinet only, Stiles 232. Martin againſt Hendiye, becauſe the 

plaintiff does not recover to his own uſe. Cro. Jac. 545. Sir Gn, 

Reynell againſt Lanycaſtle ; held that bringing an action by an exe- 

cutor in the debet and detinet where it ought to be in the detinet 

only, is not matter of form only, but a fault in ſabſtance after a 
verdict, and not aided by the ſtatute of 18 Elia. c. 14. 


Serjeant Ghapple for the plaintiff ſaid, in reſpect of the debt of 
the heir, the action was rightly brought; for as to her it ought to 
r Lev. 224, be in the debet and detinet, becauſe it is brought upon the ken by 
1 Sid, 342. which the heir is bound, and is not brought againſt her en au. 
Coomber vetl. fer droit, as if the defendant had been an executor, And yetif 
Wautos. ſuch an action is brought againſt an heir in the detinet only, yet 
after verdict for the plaintiff that would be cured by 16 & 17 Gar. 2 
c. 8. Then in reſpect of the plaintiff's being an adminiſtrator, if 
” an adminiſtrator brings an action in the debet and detinet, where 
it ought to be in the detinet only, after a verdict that is helped by 
the ſame ſtatute. 1 Lev. 250. Frewin et wxor verſ. Payntan. 1 Sid 
379- And by the ſame reaſon be ſaid, it would be good by ihe 
ſtatute for amendment of the law, 4 Ann. cap. 16. the defendant 
not having demurred ſpecially, and aſſigned this cauſe of bis de. 

Murrer, 


The 


T7255 Yer dag i i ng > HP pa 26 


_ general demurret be 


| welt enengll. That it Would be 


comes the act of 4 Un. 


cauſe of demurrer, if the party would take advan 
the act for the ava of the law takes notice, that a defect in 


* Aa. an ti 


6 
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The court were of opinion, that this would have been in po 


the law 3 but fince that ſtatute, they all agreed, that an action hro 
as thib is; Would de upon # general detmurtet; and that! PR 
caſe the defendant Raving 


advantage by demurtinig ſpecially, artd ſhe 


£004 after a verdia by the 16 

% uri 2.” cp. 8. the Exſe cited 1 Led. 2 50. is Expreſs; and 
this is none of the defects particularly mentioned in 
came under the words [all other matters of the like nature not be- 
ing a inſt the right of the matter of the ſuit.] Then that reſolu- 
tion has determined, that this 8efe&is' nbt againſt the right of the 


ewing i for S 185 


matter of the ſuit, but is of the like nature with the omiſſion of a 
profert un curia of a bond or indenture, and har chin 2 


tioned particularly in that ſtatute of 16 17 Car. 2. 


enacts, that notwinhſtanding many of the {ame defects (ſpecifying 


them) mentioned in the act of 16 & 15 Cur. a4. c. g. db cot 


other of like na 


mould proceed to give judgment according to the very ti 
cauſe; without rding any fuch defects, or any 
ture, except the mall bo ———— caafec demurrer. 


This defect then not being 1 r 
adjudged in that caſe of 2 Zdvi'n 50. voghtto fob 


of it. Beſides, 


matter of ſubſtance ſhould not be took advantage of without 5 
cial demurrer; for it enacts, that the court ſhall to 


judgment according as the very right of the cauſe and matter in 2 


ſhall appear to them, without regarding any defect, &c. except, &c. 
notvithſlanding ſuch defect, &c. might have been heretofore taken 


to be matter of ſubſtance, — not aided by the „rer. Eliz. cap. 5.10 
as ſufficient matter appear PRE Up 
may give rene nan ae to the very right of the Cen. Now 


here it appears, the f laintiff has a right to recover, and to recover 
a5 adminiſtrator, an 


ment was given for the plaintiff, 7 


what is recovered will be afets. 


And judg- 
Moy 1725. 


8G 


the ftatute made for the amendment at of © 4 


pleaded l Mar.” ind dt Fair Aken 


at ſtatute, But 22 


np. 16. dor nüt n d, a 
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vu Pais Phe King weg ee. 


Law, c. 46. 


| wre. A* order of juſtices of the peace, made for a intin b be de- 
perſon an fendant overſeer of the poor, oor, being removed into this court 


averſe 0 of by certiorari, was quaſhed upon motion, becauſe it did not ap 


maſt ſer out, 4 the order, that the defendant Sheringbrook was a ſubſtantial 


ch 3 houſholder, which is e required by the N of the * 


holder. 6 


The King ver/ Shearing, 


3 THE defendant was indicted for a treſpaſs in taking vi et armir 
King tres ju- tres Javencas, Anglice yearlings, coloris brown, &c. And 


| Vencas coloris 1— Mr. Gapper s motion the indictment was quaſhed, becauſe all 
oh ng indictments ought to be in Latin, and there is a proper Latin word 
cannot happen for brown, viz. fuſcus or ſubniger ; and therefore the Latin word 
, while the law for brown being omitted, it vitiates the indictment. And 2 
In Eogli. the indictment would have been good, as Mr. Reeve urged for 
| King, without inſerting the colour of the yearlings ; yet ſince it is 
put in, it cannot be rejected, and a taking only of brown A 7 26. 
ould be. e it evidence'c on this indiQmeae, 2-6 


8-35 > 3 geen 


Trin. 


m. Ie 
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Eliz. Morfoot ver/. Phil. Chivers, and Elizabeth his wife. 


HE plaintiff Ez. Morfoot ſpinſter, as executrix of g. c. 1 S0 
Eliz. Mor foot widow, ſued out a Ferre fiers inquiry 631. 
againſt PB1l. Chivers and Elizabeth his wife, adminiſtra» lg, foi = 
tors of Henry Clark deceaſed, upon a judgment | for executor of A 

2000 J. recovered by the plaintiff as executrix of the ſaid Biz, 1over 

Morfiot widow, againſt the defendants as adminiſtrators of the pe "TY as 

ſaid Henry Clark. To which the ſheriff returned, that the defen- sdminiftrator 

dants had no goods in their hands, &c. of the ſaid Henry Claris; 0 TP , 

then he returned an inquiry taken by him, which found, that expredy 

divers goods and chattels, which were the ſaid Henry Clark's at his *v*rred that | 

death, to the value of the debt in the writ mentioned, came to m 

the hands of the ſaid Płilip and Elizabeth his wife to be admini- 

ſired, quae quidem bona et catalla paſtea the ſaid Philip and Elia- 

zabeth his wife vendiderunt devaſiaverunt elongaverunt et in uſum 

ſuum proprium converterunt, &c. Upon which the defendants 

came in and demurred to the writ of * fieri inquiry, and 

thewed ſpecially for cauſe of demurrer, that it does not appear 

nor was expreſly alleged in the writ, that the faid Elizabeth Mor- 

fort widow was dead, and becauſe it did not appear, that the 

jurors in the ſaid writ and inquiſition named fuerunt jurati et one- 

rati ad inguirendum de praemiſſis. As to the cauſe aſſigned in the 

demurrer, that it did not appear, that Elizabeth Morfoot the 

widow was dead, the court over - ruled it; becauſe the ſcire fiert 

inquiry ſet out a judgment obtained by the plaintiff as executrix of 

Elzobe th Morfoot widow againſt the defendants, by which judg- 

ment the defendants were concluded to ſay, the plaintiff was not 

executrix of Elizabeth Morfoot, and by conſequence are concluded 

to ſay, that ſhe was not dead. Mr. Martin counſel for the de- 

fendant infiſted, that it was neceſſary to allege, that the jury, 

which found the waſting, were ſworn de et fuper praemiſſis ; and 


compared 
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compared it to the caſe in Stiles 164. Crible ver/. Orchard, where 
the jury after finding the ifſue for the plaintiff in an inferior court, 
aſſeſs damages pro miſſis et cuftagiis, &c. and do not ſay circa ſectan 
expenſis; u. d Rolle chief juſtice held, this was ill, becauſe it did 
not appear, by reaſon of the omiſſion of thoſe words, for what 
theſe miſa et titugia Were aſſeſſed. Std non alloeatur per curiam; 
for it being Alleged in the inquiſition, that the jurors jurati et one- 
rati exiſtentes ſuper ſacramentum ſuum dicunt, that the defendants 
had waſted, &c. they could not upon their oaths ſay the deſen- 
dants Rad waſted, unleſs they had been ſworn to inquirelwhether 


„ 


: 
= 


they had waſted or not, as the writ requires; and the inquiſition is 
ſaid to be taken vir tute praedicti brevis to the inquiſition annexed 
ad inguirendum de et ſuper materiis in eodem brrvi contentis per fa- 
h cramentum of Tho. Salmon, Cc. Then Mr. Martin for the defen- 
dants took another exception, that the ſaid Philip and Elizabeth his 
wife vend/deriwnt devaſtaterunt elongaverunt et in uſum proprium 
. Converterunt, &c. whereas the defendant Elizabeth neither 1 

A fre covert ſoll nor convert to het on uſe, being a feme chert. Sed noma 
2 wall 2 retur; for though a „eme covert cannot convert to herown ule, yet 
kenn, though ſhe may Waſte; which is a vori, and that a_Jeme covert may; be 
Tete gal 0h, hv, Ger: $18, $26. Lotd Minn eh Baur, fene 
en ee. Judgment was given for the phintiff, une 9, 1925. 
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5. N to Wthvh upon the tate; brought by the plaintitf as Texbnd in 
An action lies dorfee '6f a note ſighed by the defendant, whereby. the defen- 
pi rep dafit promiſed to be accountable to A. or order for 100 L. value te: 
Sole, where- TEIVed 3; the plaintiff deckared upon the note, and alld an ih 
by the defen- computd/ſer ; and on 9H aſumpht pleaded, verdict was given for the 
22 max and intire damages. Nr. Lee laſt term, and Mr, Fas- 
able to J. S. ###Hey this term, moved for the defendant in arreſt of Jndgment 
or order for that this action could not be maintained by the plaintiff as ihdorſee of 


received, upon His note; becauſe this was not negotiable nor aſſignable by the'at 
oft neceſfarily and 


_ zo ie aw ad 2 edt PU OY - ty e a 


> 


the flatute 3 3 C 4 Ann. cap. g. for a note within that act m 
4 Hon. c. 3. originally import a promiſe to pay money; and therefore it was 
— verſe —_ 7 1 fA I 5 5 Fs 9 ore a eee rn A 2 
3 d by the defendant, whereby romiſed to pay ſuch a ſu 
SI hs or render the body of 5 «© to priſon, _ not ſuch 2 
note as that an action could ke upon it by the ſtatute, after failure 
of rebdring the body to priſon ;. becauſe it was not neceff ily and 
originally for payment of money, but by matter ex poſt fatto be- 
came a note fot Payment of -money only, viz. the body not being 
ſurrendered to priſon, 80 here, this note importing only a pro- 
miſe to be accountable for the money, the defendant is not obliged 


«we 
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to pay the money to the perſon to whom it was firſt given, or to 
the indorſee; but may account for it another way, by having laid 
it out in goods for the party as a factor. If a-man receives money 
for @ ſpecial e ods account, or to metchandize (which may 
the this caſe for any thing appearing to the contrary) it cannot be 
demanded as a duty, till he has neglected or refuſed to apply it ac- 
cording to the truſt, 1 Self, 9 Foulter verſ, Cornwall, though it 
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was held there good after a verdict; becauſe the court would in- 


tend, there was proof to the jury, that the defendant had done 
ſomething to make himſelf an abſolute debtor; and therefore an 
indebitatus aſſumpſit for money received ad computandum was held 
good after a verdict for the plaintiff, They inſiſted likewiſe, that 
it would be more for the benefit of trade, that the form of this ſort 


of notes ſhould be certain. But per curiam, there are no preciſe No preciſe 


words neceſſary to be uſed in a promiſſory note or bill of exchange: 


Raff. 338. Deliver ſuch a ſum of money, makes a good bill of ex- 
change. 


words neceſſa · 
ry to be uſed 
n a in z promifſo- 
But if the promiſſory note is within the intent of the act ry now or bill” 


it is ſufficient, though it does not follow the very words of the ach, ge." 


Now by the receiving the value, the defendant 
and when he 


thing as a promiſe to pay to 4. And it is the ſtronger, becauſe it 
is to be accountable to A. or order, which is the proper expreſſion 


came a debtor; 


promiſes to be accountable for it to A, it is the ſame 


uſed in ſuch notes, and mentioned in the act of patliament, where 
it is intended the note ſhould be indorſable or negotiable. But it Note, value 


would be an odd conſtruQtion, to expound 


the word accountable, 7<<fived upon 


to give an account, when there may be ſeveral indorſees. But 


if this note had been value received upon account, it might 


have had a different conſideration. Sed gugere. Powys juſtice re- 


lied much upon the verdict in this caſe; but Forteſcue juſtice, 


Reynolds juſtice, and Raymond chief juſtice, were of opinion, that 


if the note was not within the act, the verdi& could not help i 


but the note would be within the act, or not, upon the words 
the note, 


the plaintiff, 


Iles ver. Pitt. 


HE upon a judgment given in the Common Pleas 
4.4 fault; and one of the errors aſſigned was the want of a writ of 
—_ of damages; and upon a certiorari taken out by the 


Prooys, Forteſeue, and s juſtices, the judgment was affirm- 

el, becauſe the want of a judicial writ was helped by 18 Elis. c. 14. 

alter a verdict; and by 4 Ann. _ 16, for the amendment of the 
| D 


5 law, 


ty 


Judgment for the plaintiff. Mr. Gapper counſel for 


C 
: 


by de- Waits? i witt 
of inquiry of ., 
damages aided 
plain= after 
in error, to verify his error, it was certified, that there was no by fav 
writ of inquiry, But per curiam, viz. Raymond chief juſtice, * 


a 
Ann. c. U. 


rr 


* 
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law, Ec. all the ſtatutes of jeofails are extended to judgments gi- 
ven upon default. Mr, Reeve counſel for the defendaut in error. 
And afterwards in Micdaeimas term 4 Geo. 2. 1730. Meuember 
Mallory verſ. the 10th, the very ſame point was adjudged, Mallory verſ. Jen- 
nings, intr. Vin. 3 & 4 Geo. 2. B. R. and Hil. 3. Geo. 2. C. B. 
Rot. 490. by Raymond chief juſtice, Probyn and Lee juſtices ; and 

the judgment of the Common Pleas affirmed, e 


Bat Timothy Drew and Jane his wiſe ver /. Jol Robe. . | 
Ind; Intr. Paſch. 11 Geo. B. R. Rot. 1177 


No advantage L RROR upon judgment given for Drew and his wife againſt 

can be took of Roſe in the Common Pleas by default, The entry on record 

Na oe was, Middleſex, . Joſephus Roſe attachiatus fuit per breve domin 

lege upon abe g's nunc de privilegio e curia bac emanans ad reſpondendum Time- 

bare recital in leo Drew generoſo, uni c ericorum Richardi Foley armigeri protho- 

bnd record, notarii curiae domini regis de banco, juxta libertates et privilegia tjuſ- 

' ought tobe dem curiae bujuſmadi clericis et aliis miniſtris de eodem banco a tem- 

before the pore quo non extat memoria uſitata et approbata in eadem, et Jance 

rar, © Uxori ejus, de placito tranſgreſſionis ſuper caſum ; and | then the 

plaintiffs declare on a promiſſoty note for 76 J. 10 3. made by the 

defendant Roſe to the plaintiff Fane dum ſola, &c. and judgment 

was given by default for the plaintiffs Drew. And upon error brought. 

by Roſe in the King's Bench on this judgment he aſſigned for error 

the want of a writ of privilege; and took out a certiarari to make 

good his error, but did not procure it to be returned, Mr, Lee for 

the plaintiff in error inſiſted, that the judgment ought to be rever- 

ſed ; becavſe it appears, the ſuit was by writ of privilege ; and a 

though the plaintiff Drew as clerk to one of the prothonotaries of 

the Common Pleas might ſue by ſuch writ; yet if a privileged per. 

ſon joins in ſuit with another, or ſues en auter droit, as here be 

does in right of his wife, he cannot ſue by writ of privilege. And 

for this he cited Dier 377. Ney 61, Eldrington againſt An 

Tf an attorney and his wife. 2 Roll. Ab, - Privilege 274. G. And the court 

ſoeria right of were of opinion, that if this ſuit was by writ of privilege, it was 

"pul ao ill ; but they held, that it does not ſufficiently appear to them, ihat 

the aftion, he it Was by writ of privilege; for the recital in the declaration is not 

cannot ſue by ſufficient for them to found a judgment upon, but the writ of pti- 
. writ of privi- _.; 

Fm vilege ought to have been brought before the court by return to the 


©... certiorari, And therefore judgment was affirmed, _. 
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575 Will. Reynolds ver/. Edw. Clarke. 5 
Intr. Trin. 8 Geo. B. R. Rot. 474. 


Reſpaſs. The plaintiff declared, that the defendant the firſt 3 @ 10. 
of June 7 Geo. and divers days and times between that day 634. 
and the 20th of ; Ofaber then next, at Abingdon in the county of Where an ac- 
Berks, vi et armis the plaintiff's manſion houſe, in which he in- 54" ary = 
habited, and bis backſide to the ſaid houſe belonging, did break an a&ion of 
and enter, and laid filth in the backſide, and placed a ſpout, quad 1 rot 
ratione inde aqua per tempeſtates pluviales in compluvium praedic- 8. C. 8 Mod. 
tum a domo of the defendant deſcendens per compluvium illud atrio 272. 
praedicto currebat » et flabulum et pandoxatorium ipfius Willielmi in : "24 "Wy 
atrio praedicto ſuper fluxit ; ac ratione inde muri et fundamenta flabuli 2 Wilſon 13. 
et pandoxatorii pracdicti corrupta putrida et ſpoliata devenerunt, &c, 3 Walen 370. 
The defendant as to all the treſpaſs but entring into the backſide 
and ſetting up the ſpout, pleaded not guilty : and as to the entring 
into the backſide: and placing the ſpout, Cc. he pleads, that long 
before the ſuppoſed treſpaſs, viz. 25th of Auguſt 1708, one Jobn . 
Fountaine was ſeiſed in fee of the ſaid manſion houſe and backſide, 
and of two meſſuages adjoining to the backſide, in which backſide 
there then were and yet are a houſe of office, a well, and a pump 
to the ſaid well belonging; that the ſaid John Fountaine the ſaid 
manſion houſe and backſide with the appurtenances, excepting and 
reſerving the free uſe of the backſide and houſe of office, pump and 
well in the ſaid backſide to the ſaid Jobn Fountarne, his heirs and 
afhigns, and all the tenants and occupiers of the ſaid two meſſuages 
and each of them in common with the plaintiff and Jebn Tyler, 
their heirs and aſſigns, occupiers of the ſaid manſion houſe and 
backſide, did by leaſe and releaſe convey to the plaintiff and the 
lad Jabn Tyler and their heirs and afligns ; that Jobn Fountaine 
afterwards, viz. 24th of February 1710, being ſo ſeiſed of the ſaid 
meſſuages with the. uſe. of the backſide, houſe of office, well, and 
pump aforeſaid, ut ad eadem duo meſuagia virtute reſervationis prae- 
G&Hae ſpeclantibus et pertinentibus, by his laſt will deviſed the ſaid 
two meſſuages with the appurtenances to one Daniel Neates in fee, 
that Jabn Fountaine died, and Daniel Yeates entred ; and then by 
ſeveral conveyances ſet out in the plea he brings down a title to 
him and his heirs to the two meſſuages with the appurtenances aſote - 
lad, by virtue whereof the defendant the time when, Cc. was 
ſiſed in his demeſne as of fee of the ſaid two meſſuages with the 
appurtenances, and had one of the ſaid meſſuages with the appur- 
ienances the time when, Cc. in his actual poſſeſſion and occupa- 
von, and that at the time of the making the leaſe and releaſe from 
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Fountaine to the plaintiff and Jobn Tyler, and before and always 
af.cr, the rain water came down ſtom the {aid one meſſuage into 
the ſaid backſide; and that the defendant being ſo ſeiſed of the (aid 
meſſuage with the appurtenances, the {aid defendant fempore gur, 
Ge. atrium praedictum imravit, et atrio pracdicto utendo compluvi. 
ug praegiftum fro neceſſario uſu ejuſdem meſuagii in et ſuper iden 
meſyagium in atrio praedifto poſuit et locavit et ad meſuagium ilud 


flit, ad conveiandum aguas pluviales ab eodem meſuagio in gtri- 


um praedid um; promt ei bene licuit; which entry of the backſide, 
and placing of the ſpout aforeſaid, are the ſame entry of the back. 
ſide, and placing of the ſpont, whereof the plaintiff complains, 
Sc. To which plea the plaintiff demurred, and the defendant 
Joined in demurrer. | 


This cauſe was argued Trinity term 1724 by Mr. ſerjeant Haw- 
Eins for the plaintiff, and Mr. Reeve for the defendant ; and this 
term by Mr. Fazakerly for the defendant, and by Mr. Lee for the 
plaintiff, And the counſel for the plaintiff infiſted, that this was 
not a good juſtification; for where a man has a right for the rain 
water to fall from the caves of his houſe into a yard or backſide be- 
longing io another perſon, yet be cannot juſtify putting up a'ſpout, 
and collecting the water into a Jarger body, and then make it fill 
into the yard. Beſides, here is no preſcri tion laid for rain water to 

fall into the yard off of the Je koden s houſe, nor any grant 
ſet out for that purpoſe, By ugity of poſſeſſion, preſcriptions for 
intereſt and profits, as rents, commons, &c. are extinguiſhed, but 
preſeriptions for eaſements, as for lights, air, gutters, dropping of 


Poph. 165. eaves, Oc. are not extinguiſhed by unity of poſſeſſion 3 bur after the 
3 Bulltre 339. unity of poſſeſſion is determined, and the t ings ſevered the eiſe - 


ents will revive, Hob, 131, Robins ver. Barnes, 11 Hen. 79.25. 
pt. 6. Br, extinguiſhment 60. But then when the houſes come 
into ſeveral hands, the eaſement cannot be altered or enlarged, 
though it Naur of. neceſſity may be enjayed as before the unity of 
1 and therefore the defendant could not ſet up 8 ſpout, if 

e had had a preſcription for the eaſement before the unity of po 
ſeſion. As if a man has feuert belonging to his houſe, and hy 
builds new chimnies, he cannot uſe the bers in the new chim- 
neis; 4 Co. 87. Luttrels caſe; nor can intitle himſelf to mo! 
eftpvers by the increaſe of his chimnies : New Dier in margine 295: 

n this caſe the coming down of the rain water has done the plalt- 
tiff great damage, for it is laid in the declaration, and not den 
by the defendant, that the rain water coming through the ipot 
overflowed the plaintiff's ſtable and brewhoyſe, ac ratione int 
muri et fundamenta Habuli et K why praediclorum cor rue fir 
trida et Holi gie devenerunt, Cc. The counſel for the defendant 
gave no anſwer to What was infiſted on by the counfet nat 
Oy - # 
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laintiff by way of objection to the plea, but put the caſe upon ano- 
ther point; and therefore the point of the juſtification was not ex- 
preſly determined. But Forteſtue and Raymond juſtices upon the 
argument of Trinity term 1724 ſeemed to be of opinion, that if 
the plaintiff's action had been an action of the caſe, as for a nu- 
ſance, the defendant could not juſtify the alteration made by him in 

ſetting up a ſpout. _ | FEI? 


1401 
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But the counſel for the defendant inſiſted, that this action of treſ- 
paſs vi et armis would not lie. But if the plaintiff was injured by 
the water that came out of the gers he ought to have an action 
on the caſe, and not an action of treſpaſs vi et armis. For by the 
exception in the conveyance of the houſe to the plaintiff the defen- 
dant has a right to enter into the yard, and therefore this is well 
juſtified ; then the defendant fixing a ſpout to his own houſe, 
though the plaintiff receives never ſo much damage by the conſe- 
quence of it, cannot be a treſpaſs to the plaintiff: and therefore 
treſpaſs vi er armis cannot lie for it. The exception in the deed is 
a licence to the defendant to enter; and that licence being by the 
act of the party, though he did an illegal act after injurious to the 
plaintiff, that will not make his entry unlawful, not him a treſ- 
paſſer ab initio; the difference in ſuch caſe being, where a 18 
enters by licence of the party, and by licence of the law : 8 Co. 14. 
Six carpenter's caſe : then the fixing the ſpout to the defendant's 
own houſe cannot be a treſpaſs done to the plaintiff, nor can the 
flowing of the water out of the ſpout be a tre pes done by the de- 
| fendant to the plaintiff; becauſe the flowing of the water is not the 
defendant's immediate act; but indeed it was the conſequence of 
the defendant's act, vis. fixing the ſpout ; but the conſequence of 
an act will not make the act itſelf a treſpaſs, for which treſpaſs vi Roll. Acrog, 
et armis will lie; but an action upon the caſe may lie. As to the pl. 3. 4 
allegation in the declaration, that the rain water coming through gs 
the ſpout ovetfiowed the plaintiff's ſtable and brewhouſe, ac ratione - 
inde the walls and foundation were rotted and ſpoiled ; they ſaid if 
that could be confidered as a diſtinct treſpaſs, it was anſwered by 
the not guilty, that going to the whole declaration, t the en- 
try into the backfide aud fixing the ſpout: bar If it was only to be 
looked on as laid in aggravation of damages, as it certainly muſt, it 
is not traverſable, and no particular anſwer ought to be given to it. 
10 C. 10. 1 Ventr. 34, 340. 2 Jonet 110. * Bore: 


To chis objection the counſel for the plaintiff argued, that though 
caſe, or guod permittat, would lie, yet treſpaſs bi et armit might 
lie alſo, They faid, the frechold inheritance and poſſeſſion of the 
dacklide was in the plaintiff, and the defendant bad only rhe uſe 
of it for particular purpoſes, as to make uſe of the purap or privy $ 
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and if he enters to commit a treſpaſs, he will be a treſpaſſer 46 
initis by his entry; as if he entred to pull down the pump or 
houſe of office, and did ſo; and by the ſame reaſon he ſhould be a 

treſpaſſer, if he makes an unreaſonable uſe of his entry, to fix up a 
ſpout to bring down ſo much rain as overflowed the plaintiff's 
{table and brewhouſe, and rotted the walls and foundation, As if 
A. lends B. ſheep to compeſter his land, if B. kills them, an action 
of treſpaſs will lie againſt him. And Mr. Lee ſaid, that though 
the defendant's fixing a ſpont to his houſe was lawful, yet if he 
fixed it in ſuch a manner, as that the rain water muſt fall into jt 
off of the houſe, and fo come into the plaintiff's yard, whereby he 
is prejudiced; it is the ſame thing as if the defendant poured it into 
the plaintiff's yard out of a pail, in which caſe no doubt treſpals 
would lie. And he cited Harar. 60. Preſton verſ. Mercer, as in 
point; where in treſpaſs vi et armis the plaintiff declared, that the 
defendant's filth and ſtinking water, being in the yard of the defen- 
. dant's houſe near adjoining to the plaintiff's meſſuage, did make to 
run, which water pierced the walls of the plaintiff's houſe, and 
ſunk into his cellar, Sc. after a motion in arreſt of judgment af- 
ter a verdict, that the action ought to have been caſe and not treſ- 
paſs, the plaintiff had judgment. RT hb a+} 
_. This Trinity term 1725 upon the ſecond argument my brothers 
Forteſcuèe and Reynolds (Powys being abſent) and myſelf were 
- unanimous of opinion, Ne he plaintiff could not maintain an 
action of treſpaſs vi et arms for the damage he ſuſtained by the rain 
water flowing out of this ſpout, but ought to have brought an ac- 
tion on the caſe. And that as to the entry into the backſide, and 
fixing the ſpout, that was ſufficiently juſlified. The diſtinction in 
law is, where the immediate act itſelf occaſions a prejudice, ot is 
an injury to the plaintiff's perſon, houſe, land, &c. and where 
the act itſelf is not an injury, but a conſequence ſrom that act 1s 
prejudicial to the plaintiff's perſon, houſe, land, &c. In the firſt 
8 treſpaſs vi et armit will lie ; in the laſt it will not, but the 
plaintiff s proper remedy is by an action on the caſe, As if A. in 
bis own ground ſtops the current of a watercoùrſe, to the benefit 
of which B. is intitled, and thereby hinders the water coming to 
B's ground; treſpaſs will not lie, but caſe will; becauſe the ſtop- 
ing by A. of this watercourſe in his ground was no wrong to 5. 
| Vat the conſequence of it, viz. hindring the water from coming 
to B. was. And I cited a caſe adjudged Mich. 8. Ann. B. R. be- 
tween Loveridge and Heſtins, where in an action on the caſe 
' plaintiff declared, and ſet out a title to a farm and a river in D- 
ſetſhire, and that the defendant in a cloſe called Davis's cloſe dug 
two trenches, whereby he diverted the water from the Po . 
river, per guod, &c. and after a verdict for the plaintiff, * | 


— 
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por chief juſtice Pratr, then counſel for the defendant, moved in 
arreſt of judgment, that the plaintiff ought to have brought an 
action of treſpaſs, and that this. action of the caſe was not a proper 
action: but Holt chief juſtice held, that treſpaſs would not lie, 
becauſe it did not appear, that Davits cloſe, where the trenches 
were dug, was the aintiff's land, and then the digging the trenches 
was not a 2 6p to the plaintiff; but the damage he ſuſtained was 
by diverting the water, which was the conſequence of digging the 
trenches; and therefore he ſaid this was Prey an action on the 
caſe : but he held, that if A. brought treſpaſs againſt B. for entring 
his meadow, and mowing his grafs there, and making it into hay, 
per quod he loſt the whole profit of his meadow ;-then the action 
of treſpaſs vi et armis would be the proper action, and caſe would 
not lie; for the per quad would only be in aggravation of damages: 
and in that caſe of Loveridge and Haſtins the plaintiff had judgment. 
And upon this diſtinction that point in Hardr. 61, may be law; 
becauſe it is laid, the defendant made the water to run, which is the 
lame as if it had been laid, the defendant poured the water; and 
therefore if it had been laid, the defendant poured the rain water. 
into the plaintiff's yard, treſpaſs would have lain, becauſe the im- 
mediate act of pouring by the plaintiff would have been a treſpaſs, 
If J. S. lays a log of wood in the highway, and J. N. receives hurt 
by it, treſpaſs will not lie, becauſe the injury is only a conſequence 
of the act done; but caſe will lie. Judgment was given for the 
defendant. #1 10 4 je 215 


Ginger very. Cowper and Miles. 


1 was given in the Common Pleas againſt both the de- % ©. 1 8s. 
fendants, in an ejectment. Mies brought a writ of error alone _ «oldies. 
2 this judgment; and the writ of error was quaſhed by the 370. 
ing's Bench, becauſe Cotoper did not join in it. Afterwards they — SO 
both brought a writ of error, coram vobrs refidet. And Mr. Reeve —＋ writ 
in Michaelmas term laſt moved for coſts, upon quaſking the writ of error with- 
of error, upon the act for the amendment of the law]; and alſo — — 2 
that they might take out execution upon the judgment, notwith- writ ſhall be 
ſtanding the writ of error coram vobit refidet. And as to the coſts quaihed, the 
he inſiſted, that the defendant in error ought to have, not only the _ 21 
coſts of the motion made about quaſhing the writ of error, but 
colts in the ame manner as if the judgment had been affirmed, 
Qued fuit concefſum per curiam. For fo are the words of 4 Ann 
cap. 16, par. 25. And a rule for that purpoſe was made accord» ; 
ingly. Then as to the taking out execution, notwithſtanding the : 
writ of error coram vobrs refidet, he argued laſt Michgelmas term, 
a which time this caſe was firſt moved, that the record was neyer 
3 removed 
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removed by the firſt writ of error; for he argued, that if the re. 

Godb, 375, cord is removed by writ of error, and afterwards is abated, as by 

Alceeath of one of the parties, or by plea, then error coram wobic re. - 

adet lies; but not if the record is never removed; as in caſes of + 

variance between the record and the writ of error, the record is not 

removed, but the writs of error in theſe caſes ate quaſhed. In this 

caſe the matter appears upon the face of the fecord and writ of 

error, without plea or ſhewing any thing. dchores, and it thereby 

appears to have never been a good writ. "Su judgment is 

given for A. againſt B. in the Common Pleas, and C. brings a writ 

of error, the record will not be removed thereby, becauſe C. cannot 

maintain a writ of error upon a judgment given againſt B. and this 

caſe he ſaid, was like that; for one defe ndant, when there arc 

two defendants to the original action, can no more maintain error 

on that judgment, than a mere ſtranger. In 3 Mod. 134. Hacket 

verſ. Herne, though the book ſays the writ abated, yet it was 

quaſhed as in this caſe. He ſaid this was only a contrivance to 

avoid putting in bail upon the writ of error, for the bail put in 

upon the firſt writ of error was gone, becauſe the condition of the 

recogniſance was to proſecute that writ. of error; but that writ is 

no gone it being quaſhed, and they do not put in bail upon writs 

of error corum vobit rider; and therefore he concluded, no writ 
; gl error caorum vbbir refudet would lie. Tos 


Serjeant John Comyns for the plaintiff in error infiſted upon it, 
that the record was well removed, becauſe there is no variance in 
the title or ſubſtance of the record and the writ of error ; only it 
1s laid in the writ of error to be ad dammum of one of the defendants, 

whereas it ought to be ad damnum of both, becauſe they ought to 

join in it. When. one. defendant without the other brings a writ 

of error, the writ muſt. abate, 3 Mod. 134. And where a writ 

ol error abates, error coram vobis, &c, lies. 1 Roll. Abr. 733. A 

70 As to bail he ſaid, it might be done in this caſe as in all other caſes 
185 of writs of error coram vobis, &c. þ | 


Pratt chief juſtice ſeeming to incline, that the record was not 
removed, contrary to the opinion of the other judges, adjdurndtur. 
Afterwards my brothers Forteſcue and Reynolds having conſidered 
this, it being ſtirred again, we were unanimous of opinion, that 
the record was removed into the King's Bench by the firſt writ of 
error, and conſequently that error coram vobis refidet well lay, fot 
the reaſons given by my brother Comyns, And for ah authofity in 
point we tched on the caſe of Walter verſ. Stoco, Hil. 7 & 8 Will, 3. 
B. R. 1698-6, where in judgment in treſpaſs againſt five, fout 
brought error, for which the writ was quaſhed ; and afterward 
they brought a writ of error coram vobis refidet, Which M8 
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error coram vob, Ge.” was quaſhed, Hu. 6 9 WL z. B. R. 
1696-7 [See before, 51, 151.] And we gave our opinions (ad- 
fente Powys juſtice) that the writ of error cm 48577; &e. in this 
caſe was well brought. And we gave the plaintiff in error time to 
put in bail. n 4 bt. | e 6 N | 9 7571 


Ik) be King wer. Harwood. 1 
JO x mandamus directed tothe defendant Dr. Harwood, as m- 8. C. 3 Mos > T 
miſſary of the dean and chapter of St. Paul's commanding J 3 

him to ſwear Wilkam Foibigg one of the church-wardens of the , church- 
pariſh of St. Giles Cripplegate, London, being duly elected, Sc. warden a god 


the defendant returned, non fuit electus. And it was infiſted on be- nn, 5 
half of Folbigg, that the return wat ill; that the archdeacon, who 


ſwear in a 
was only to obey the writ, could not judge of the election, and there- r 
fore upon ſuoh a teturn to ſuch a writ a peremptary mandamus was 
granted laſt Micbaeimat term. ¶ See befote, 1379. ] That the arch- 
| „Ec. could not judge of the qualities of a perſon. chaſen by 
the pariſh, ' Hi}, 8 Will. 3. the Kang verſ. - Rice. 5 Mod. 325. 
But both my brother Reyno/ds and myſelf took the return to 
good. But upon the importunity of the council for Faidigg, and 
preſſing the authority of that caſe of the King ver/. White, and no 
council for the defendant appearing, a rule was made for a peremp- 
tory mandamus, ui, Sc. At which aftetwards my brother Rey- 
nad and I were much diſſatisfted ; but the council for the dofen- 
dunt at another day coming to ſhe w cauſe againſt the rule, we diſ- | 
charged the rule. And the court not being unanimous, it was | 
ordered to come on again in the paper. But I never heard is ſtig- ; 
red again, But there can be no doubt, but ſuch a return is good. 
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XN order was made by two juſtices of the peace for the county s. c. 1 Sti. 
of Hertford, / 15 November 1723, reciting, that whereas it * on. 

2 on oath, that the defendant kept a common alchouſe in = 

ge: of of Hertford, and that he kept it as a diſorderly houſe; Upon an or- 
whereupon the ſaid jaſtices, for the reaſon aforeſaid, and by reaſon der 22 
i greatet number of alehouſes was kept in the ſaid borough than it h neeeffary 
were neceſſary, by the ſaid order diſcharged and put away the ſell- that the par 
ing ale from the ſaid houſe, and did ſuppreis the ſaid Robert Yerables — | 
keeping a common alchouſe, Cc. Afterwards, the juilices 
the third of Tune 1724-made another order, reciting, the 3 1 

5 


c Co ore 


orders, and a-warrant under their hands and ſeals commanding 
conſtable to give notice WO Os and that oath. had Been made 
N F La” 
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before them, that the defendant was ſerved with that order, and 
-reciting, that it appeared to them by the oath of two perſons named 
in that order, that fince the defendant had notice of that order, he 


i 
* 


- * 


had continually to the date thereof uſed the ſaid houſe as an ale. 


houſe, and uſed commonly the ſelling of ale and beer therein, 


contrary to the former orders; the ſaid juſtices therefore, by virtue 
of the ſtatute, &c. ordered that the defendant ſhould be commit. 
ted to gaol for three days, and until he ſhouldenter into a recog- 
nizance, not to ſel] ale, &c. The defendant having removed thele 


ee ee tere by certiorari into this court, Mr. Reeve took exceptiofi to 


1 


ms 15 pe "defendant was ſummoned, and had an opportunity of making his 
1 defence: whereas if he had been heard, poſſibly he might have f- 


*- 
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both the orders, that it did not appear by either of them, that the 


tisfied the juſtices, that the complaint was groundleſs. - That in all 


ſummary convictions, of which nature theſe orders were, 'a ſum- 

maons was neceſſary to be ſhewn. So is 1 Salk. 151. the Queen 
ve Drier, Where it is held by the court, that upon the complaint, 
the juſtices ought to make a memorandum and iſſue a ſummons, 
and if the party will not appear, or cannot be found, | 


proceed z but there the conviction was quaſhed, becauſe ja the 


ſummons ſet out, the time of the appearance therein directed was 


impoſſible. . 


Os che other fide it was infiſted upon by Mr. ſerjeant Carter, 


Mr. Corbett, and Mr. Fazakerhey, in ſupport of theſe orders," that 


as to the firſt order no ſummons was neceſſary, - becauſe the juſtices 
were judges what number of alehouſes were proper to be permitted, 
and they had declared there were too many in the borough, As 
to the ſecond order they argued, that it was in nature of à com- 
mitment in execution, and therefore no ſummons was neceſſary; 
as in caſes of convictions for deer-ſtealing, if the conſtable returns 
the party has no goods, Cc. he is preſently committed, without 
any previous ſummons. Sed non allocatur : for per curiam, the ſe- 
cond order cannot be conſidered as a bare execution of the firſt; 
but the commitment is grounded upon a fact done fince the makin 


the firſt order, viz. the defendant's continuing publickly to 


ale, Cc. Then the council for the orders infiſted, that there'is 


no caſe, wherein it has been held, that in orders made by Juſtices 


of the peace, it was neceſſary to ſhew, the party was ſymmoned. 
As in orders for keeping a baſtard child, Hil. 1720. the King 


King ver/. Harris; and Trin. 1724. the King ver/. Mu 

order to. ſuppreſs and alehouſe, that exception was taken; 
the order was not quaſhed for that, but becauſe there Was no 
county mentioned, only in the margin; and the Queen wry 
Oe 3 „ The 


Vverſ. Hewkins; Mich. 172 1. the King verſ Clegg; 9 
1 
but 
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The court were unanimonſly of opinion, that the party in theſe. 

caſes ought to be heard, and for that purpoſe ought to be ſum- 
moned in fact; and if the juſtices proceeded againſt a perſon with= - 

out ſummoning him, it would be a miſdemeanor in them, for 

which an information would lie againſt them. But ſince in theſe 

ſorts of orders for ſuppreſſing alehouſes, keeping baſtards, &c. ſum- 

mons have not been ſet out, they would intend the juſtices having 
juriſdiction had proceeded regularly, and that there was a furmons; 
it not appearing by the order, that there was none, or that there 
had been an ill ſummons ; for where it appears there was an ill x 
ſummons, that will be fatal, and leave no. room to make it good 

by intendment : which anſwers the caſe, 1 Salt. 181. And Fore 
1:ue juſtice ſaid, the caſe of the Queen, uerſ. King was the very, 
caſe in point. And the orders were confirmed, Tune 10, 1725. - 
But aſterwards it being made to appear to the coutt by afficavits, 
that the juſtices had . proceeded in making the laſt order, without 
ſummoning Venables; after having heard council for the juſtices, - 
the court gave leave to file an information againſt them. 


© © Eatl'of Hindford very.  Charteris. 


HE regularity of entring judgment againſt the defendant be- Mane of 
ing ee the 0 — ** . upon his report, that“ | 
thedeclaration was left in the office, but no declaration was deli- 
vered to the defendant's attorney, though the plaintiff's attorney 
knew the defendant's attorney, and where to find him, And this 
the court held not to be a regular delivery of the declaration ; for 
before the making the rule in this court in the late King William's 
time, that the defendant's attorney ſhould pay the plaintiff's attorney 
forthe declaration, the practice never was to leave the declaration 
in he office, if the defendant's attorney could be found, but the 
declaration was · to be delivered to him; and therefore ſince that rule, 
it is not regular to leave the declaration in the office, unleſs the 
defendant's attorney cannot be found, or refuſes to pay for the de- 
claration, The like caſe happened this term between Peach and 
Hobbs, And therefore the court, for ſettling the practice as to de- 
livery of declarations, made this following rule, which I pronounced 
in court, and which was drawn up as follows: Regula generalis, 
Ordinatum 75 guad ubi ſpeciale vel commune ballium affiletur pro- 
algus defendente, et notitia inde datur ; attornatus pro querente nar- 
'atunem deliberet attornato pro tali defendente, qui ſolverit proinde. 
ved attornatus pro dgfendente, vel clerici ſui in abſentia ejus, re- 
a/everint ſalvere proinde, vel fi locus habitationis talis attornati pro 

e rgnotus fuerit attornato pro querente, tum licebit attornato 
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e querente relinquere narrationem in officio cum clerico narratimun, 
% Q 
nato, et | talis narratio agſtimata fuerit bene deliberata ſantun à ten- 


— 


pore talis natibiace. 
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Vaughan verſ. Evans. 
8. C. s Mod. eie NS brought a bill of forecloſure in the court of grand ſeſ. 
374. and — ſions for the county of Montgomery againſt Vaug ban und other, 
| + ING to forecloſe Vaugban of his equity of rede nption, upon a mortgage 
| 2 lived io of lands that lay in that county. And laf term à motion Was 
England, was made for a prohibition, upon: ſuggeſtion that Yaughan did not in- 
OE OR or habit in that county, but lived in England, and that Fvers had 
"a grand ſeſ- ſued out proceſs in order to get a ſequeſtration of Yaughan's lang 
lions in Wales, that Jay.in;Montgomeryſbire. And after having heard Mr. Nerv, 
anne h Cerjeant Pfobyn, aud Mr, Cowper, againſt the! prohibition, the cour 
lands were {e- made the fule for the prohibition abſolute ; becauſe the ſult is in 
— en nature of a ſuit in chaneery, and the proceſs is perſonal, to fum- 
84 ae mon the party; which cannot be ſerved in this caſe, Mr. Vaughan 
Hutton 59. living in England out of the juriſdiction of the court of grand ſeſ- 
ſions: and it he could not be ſerved with the proceſs, he could not 
.. be guilty of a contempt in not appearing upon it; and. then bi 
c conſequence no ſequeſtration ought to go againſt his lands, though 
they lay in that county. And this is the ſame calc in effect y 
that in Comberbach 1468. Tranter verſ. Duggen, in lord chief 
uſtice Hos time. And though it was objedie that the court 
f Chancery of England had their proceſs ſerved beyond. tea, and 
brought partjes into contempt, 0 of the grand ſeſſions vu 
an original juriſdiction; the court ſaid, this was not to be com- 
paxed to the Chancery (if they did proceed fo) becauſe this Jo- 
Hicdion, though it was an original one, yet it was a limited one, 
and confined to that county. The rule for the prohibition vs 
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Sir William - Ls calc . 
f 
, R. Fanaleriy moved for leave to file an information in 8. c. 2 
nt nature of a quo warrants againſt Sir William Lowther 637. 

n to ſhew by what authority he had made and ſet up a _y— 


. warren. But it was denied by the court; becauſe it 
1 was of a private nature, and therefore proper to be proſecuted only 
Fi 


in the name of the Attorney General by information, if his Majeſty 
thought fit. And the like motion was denied in A of ts ihe 


by I ION 8905 Ofober 28, 1725s | 

ga ; 

10 e ver, Alas,” 7 a 
unt | 

ind "HE defendant put in a plea in abatement, ee 
Wu ger of the original, that the original was not returned, and 639. 

m- that the plaintiff had not found pledges. And upon motion this ie of abate 


plea was ſet afide, becauſe it was put in-withant an affidavit of the becauſe no af 
ruth of it; for though Mr. Lee and Mr. Huſſey ſaid, this appeared er leit of the 
by dhe writ upon the cer ; and in caſes were a matter is: pfegded “ 
in abatement, which a pon the record (as variances) there va 
needs no affidavit by the at for dee er g. of the low yer". leer 
the court held, . en of the Wir, 
for nothing appears but the writ kl ; bay oo 2 a + 65. which. Bat 621.7 & 
ought to be verified by. affidguit, d yur 1 1. fn gy Ys 2 F 
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The King verſ. Collinbourn. 


8. C. 1 Stra. PON A pech order of ſeſſions removetl into the Kin 


663. Bench 
A. 15 bouud by 
apprentice to 


Ba fGoomeds th » before the chamberlain of London; Mr. 
5 | 7 Apprentice, be. 
nao tv ing bound. before the chambertain of London, the juſtices of peace 
there, then had no power to diſcharge him, but he ought to be diſcharged by 
goes and lines the Chamberlain ;: for in the act of 5 Eliz. c. 4. par. 40. They 


ee . "tbe ſtatute ſhall not be prejudicial to them. Sed non allocatur; for per 
Age cd b, "Oe Gpprenitice being but of Lamm, wid ſetving bn maſter 
Su ef the eie, therk dab be nd iprooeedings aghinſt him before the 
Shambedlanhz but the juſtievs of the peuce ſhave in jariſiiction w 
Giſchsrge hit, notwithftandiug he was bounll in Lπ].]n nm. 


2, Rrcdption Wits wen to cle thriter, thdt alte juſtices would 
Hot diſchucze the appfentice, becuuſe the trade to which the wt 
bound, viz. a glaſier, Was hot Wilkiin the ſtatute auf 5 B. 6 
non allocatur; for though formerly it was held, the trade ought to 
be a trade within the ſtatute, yet the later reſolutions have been 
other wiſe. 5 10 : [cafe tt Burg whete it was held, the trade 
need not be a trade within the ſtatute, 6 Geo. in caſe of Hu 
Bibs. TR Tn 
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A jene MN FPR aa verde fer the prnif, %riew'relal was granted, ; 
challenged, L Weegute one Baper, *Who%yis challenged pon "thee Principal j 
lowed, «fer, panel, And "tHe chatenge allowed, | was Afterwards worn upon ine c 
ward ſworn aa Jury Bs dal Stabes by Me name of Hut; iakhoegh it was in ſſſted | 
e- ta | bythe} c6uddil for the phmtf,hathevegtt wasigiverto E 
Ade. the ſatisfaction of my brother Dentox, "Wh tried te anf, r f 
. | a 0 
3 Wiat very. Eſſington. tl 
Treſpaſs for \ 
— N treſpaſs for breaking the plaintiff's houſe, and taking awa) 

bg bn diverſa bona et catalla of Ihe plaintiff ibidem inventa, verdi 


goods, jodg+ Was given for the plaintiff, and intite damages aſſeſſed; and upon 
ment arrelied Mr. Vurd's motion the judgment was arreſted, for the uncertainty 
| * 


after a ver» 
dict. 


22. 20 0 
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js the declaration, in not 


— ü — — — 
Mich. Term 12 Georgii 


— 


—— 
this recovery could not be pleaged in bar of a action bravghy 
plain | L TIES, » #$ 2: 44 ' 64 13362508 * 1175 6 of 


Baß wer/-, Bradfard. 
[: cjocment the deraiſe in the declaration agaioſt rhe cal 


cjetor, and afterwards delivered to the tenant ig poſſeſſion, was 
id of the Send of June laſt, to commence from Lady-day 


mon tale, in the deglara 


dbe demiſe Was laid 30 be of the ſegand of Huguft Jaſt, the title 

the leſſer of the plaintiff being upon à breach of à condition. for 
non-payment of rent due Midſummr laſt, And ſerjeant Baines 
moved or the defendant, that the iſſue might be made according 


plaintiff ought not to recover upon a title accrued ſuhſeguęgt do 
the delivery of the firſt declaration. Mr. Fazakerley for the plain- 
tiff inſiſted, that the firſt declaration was only in nature of a no- 
tice, and therefore the ſecond declaration might vary from the firſt 
as to the demiſe, But per totam curiam, by the courſe of this 
court there can be no alteration in the declaration in the iſſue from 
the firſt declaration delivered, only in the defendant's name. And 
a rule was made, that the iſſue ſhould be made according to the 


declaration delivered againſt the caſual ejector. 


— 


— Powell Hord. 
- 


N caſe againſt the ſheriff of Oxfordſbire, for a falſe return of 
non eft inventus to an alias capias ad ſatisfaciendum upon a 
jadgment of the Common Pleas, recovered by the plaintiff againſt 


fore; and after the genant in poſſeſſion had entred into the com- 


In ejecimeut 


the declaration 
with regard to 


the demiſe 
cannot be 


tion in the iſſue delivered to the defendant altered. 


$. C. 1 Stra. 
650. 


In an action 


age inſt the ſhe- 


one Edward Jones for 211, 10s. and upon error brought in the ri# for a fate 


King's Bench affirmed, upon which the whole ſum amounted to 


431. upon not guilty pleaded, the cauſe was tried before me at [1a 


return the 


mfi privs in Middleſex this term. And it appeared upon the evi- cauſe he is in. 


dence, that the ſheriff's bailiffs upon the firſt capias had frequent 


tereſted as 


giving ſecuri- 


opportunity of taking Jones ; and that when that return was out, ty to che he- 
the unger-ſheriff defired Me. Atwood the plaintiff's attorney to take "*. 


ont another capias ad ſatisfaciendum, and he promiſed to arreft 
Jones, but did not, though he had opportunities to arreſt him upon 


that writ. And the defendant upon the trial attempted in mitiga- 
tion of damages to prove, Jones might yet be taken, but failed in 


that proof, it appearing Jones had abſconded, Upon which by 
| I my 


* * * 
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my direction the jury gave the whole 43 J. debt in damages. f 
the defendant moved for a new trial; firſt, becauſe I refuſed to ad- 
mit the ſheriff's bailiff to be a witneſs upon the ttial, to prove that 
he often endeavoured to have arreſted Jones on this capias ad fatisfa. 
ciendum, but could not. Sed non allocatur ; for my brothers agreed 
with me, the bailiff was no legal witneſs, becauſe he is intereſted 
in the cauſe, having given ſecurity for his due executing proceſs, 
and by conſequence could not be a witneſs in his own cauſe. Then 
it was inſiſted upon by the counſel for the defendant, that the da- 


mages were exceſſive, becauſe the jury had given damages for the 
whole debt; whereas they ſaid the jury ought to have given only 
the charges the plaintiff had been at in the ſuing the capias ad ſatiſ- 
Jaciendum, Ge, in damages. Sed non allecatur ; for upon the cir- 


cumſtances of the caſe the court thought it very proper, the whole 
debt ſhould be given in damages. Note, upon giving the verdid, 
the plaintiff entred into a rule by conſent, that the 'ſheriff ſhould 
have liberty to uſe his name, in order to recover the debt againſt 
Jones, the ſheriff - conſenting to indemnify the plaintiff againſt all 
coſts, Sc. LESS HE 51 35 25 TR ; 4 n 1 1 
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Will. Dobbs ver/: Joby Edmunds. 


treſpaſs the plaintiff declared, guad cum the defendant ſuch 8 
| 8 — and entred his houſe, &c, necnon de eo quod the Be 


405, for the ſecond fact. And now it was moved in arreſt of judg- ill aſter ver- 
e 


fault in the declaratiog ; for the quad cum went through the whole But in the C. 
declaration, and ſo no fact was poſitively alleged ; which is ll in * = 
treſpaſs, and has been often ſo adjudged, 1 Rall. rep. 55. But it the guod cum.) 


(as * = > * IEF . £ 3 f 
the ſecond fat. And the court declared, they would be bound by = = _ 
error in B, 


cautious of extending this exception after a verdict further than it R. 75. 18, 
W hi e eee, Nen huts Þ N 


Were 


Portman veg. Cane. 


A* executor brought debt upon a bond entred-into by the de- s. C. 1 Stra. 
1 fendant to the teſtator in 1676 and a breach was aſſigned to — 
be made by the defendant in the executor's time about a year be- — rea 
lore the aQion brought. And on iſſue thereupon verdict was gi- pay coſts on & 
eg for the defendant. And ſerjeant Chapple moved, the plaintiff _ __ 
might pay coſts, becauſe the breach was aſſigned: to be done after on bond, ho- 
the teſtator's death in the executor's time. Sed non allocatur; for breach 
ä ed in the exe- 
8 H per cutor's time. 
Ld, Hard- 
204. 
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per curiam the bond is the cauſe of action, and the plaintiff could 
not ſue but as executor. And therefore the motion was denied, 


EDO ee . 1 
Fiaker ver/: Stänten. 
48 O a ſcire facias ſued by the defendant in error, quare exe. 
679. cutionem non, &c. in order to compel the - plaintiff in error 
Practice in to affign his errors, the plaintiff in error pleaded, that the deſen- 
: dant in error had ſued execution in the Common Pleas, and levied 
his debt recovered. And upon Mr. Strange's motion this plea was 
ſet aſide as a ſham plea, (as a plea of payment in the like caſe was 
ſet aſide in Hil. 10 Geo.) for the meaning of ſuing out this writ, 
is only to compel the plaintiff in error to aſſign his errors; and if 
ſuch pleading as this ſhould be encouraged, it would occaſion great 

delays and vexation in the recovery of debts, * 


enn te 2 

HFlelbut ver}. Held. Error C. B. | 
121 | 3" i743 es 15 VC 21.4 80 | pes 
Intr. 7, 11 Geo. C. B. Rot. 339. and Hil."12 Gen. 


1 4B, R, Rot. 


n H ELD brought an action of aſſault and battery in the Com- 
64. = mon Pleas againſt Helbut, and upon his pleadipg the general 
No error to iſſue verdict and judgment was given for Held. Upon which Hu- 
dee ee, but brought this writ of etror in the King's Bench, and afſigned 
the record. for error, quod per recordum pracdictum apparet, quod praedidus 
1 Wilſon 85. Edwardus Richier [mentioned in the pgſea to be the only juryman 
who appeared on the principal panel] ,jurator nominalus in panels 
Praedido de babendo corpora, juratorum ſummonitorum inter prae- 
dictum Hugonem et Jaacum . annexo exactus venit, and was ſwoln 
on the jury, and gave his verdiet mu cum juratoribus praeticls 
die novo appoſitis ; whereas by the record of the venire facies it ap- 
peated, that the ſaid Edward Richier was not returned, nor im. 
panelled by the ſheriff of London in the panel to the ſaid writ of 
venire facias annexed; and returned, as by law he ought, &c. 
Then he alleges diminution of the venire facias and babeas cu- 
Pera, and prays a certiorari to the cuſtos brevium of the Common 
| Pleas; but does not get the certiorari returned, The defendant in 
error pleaded, in nullo eft erratum, GSW. i 


5 Mr. Parker for the plaintiff in error argued, that this verdid, 
bdeing given by a perſon not named in the panel upon the went, 
I ill, and the judgment thereupon given is erroneous. 3 

IE ; 
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this he cited 5 Co. 42. 6. the counteſs of Rutland's cafe, where it is 
held, that if a perſon is well returned in the panel of the venire 
facias, and is miſnamed in the  difringas, or babeas corpora, the 
eſs was diſcontinued, before 32 Hen. 8. c. 30. and 18 Exz. 
c. 14. But now after verdict judgment ſhall not be ſtaid, becauſe. 
all diſcontinuances after verdict are helped by thoſe ſtatutes ; and 
therefore in that caſe the venire facias and difringas being right, 
and the miſtake in the name being in the panel before the juſtice 
of nifi prius, and the poſtea, it appearing upon examination of the 
ſheriff, that the perſon who gave the verdict was rightly named in 
the venire, it was amended ; the motion there being in arreſt of 
judgment. But it is there held, that even then if a juror was 
miſnamed in the venire facias, though he was rightly named in 
all the ſubſequent proceſs, it was not amendable, Now here the 
perſon who gave the verdict is not named in the panel of the ve- 
nire, and therefore it, mult be error: and the ſtatute of 21 Fac. 1, 
c. 13. does not help this caſe, for that ſtatute only helped where 
any of the jurors, who tried the cauſe, is miſnamed in any of the 
| faid writs; but here he is not named at all. PET ? 


But it was inſiſted upon by Mr. Strange, for the defendant in 
error, and ſo adjudged by the court, that this was not aſſignable 
for error, it being againſt the record, the venire facias and babeas 
corpora not being returned upon the certiorars to the cuſtos  brevium.. 


: 


And judgment was affirmed February 9, 1725. 


Mick. 3 Gee. 2. B. F. Plommer vert. Webb and Cripp. Debt os s bond 3 new of fue 
pleaded, verdict and judgment for the plaintiff in the Common Pleas ; on error on this judg-- 
or vey lang, A Oat before the 22 11 2 JI 
afignable for error, becauſe record mentioned that „ ment 
we affirmed November 7, 1729. EW _— ; OA 


The King ver/. John Hill. 


HE defendant was convicted by Sir Henry Bateman, a Conviftioafer 
juſtice of the peace of Middleſex, for unlawfully keeping a nung rr 

and a gun to kill and deſtroy the game, non exiſtens quali- defendant bad 

fiatus per leges hujus regni ad boc faciendum, contra formam 


tuti in hujuſmodi caſu editi et proviſi. And this conviction being 


ftacute as to 
removed into the King's Bench by certiorari, was quaſhed Satur- degree and 


day, February 12, 1725. becauſe it was only averred generally, 4 
that he was not qualified, and did not aver that the defendant had 

not the particular qualifications mentioned in the ſtatute as to de- 
gree, eſtate, &c. 


White 
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681. d. and of the "condition, which was, that hl defendant 


Where a plea 
is general guod 


ee rer, uo defendant pleaded be dd. them; and as to the inderpnifying, the 
ee . that pfui and faving the plaintiff harmleſs from, Ge. the defendant 


it doth not pleaded quod indemnificavit ac indenmem ſervavit the laintiff a 
To. which lea the plaintiff demurred genera * the” 


ſay how. Se. 
detendeng joined in demurrer. And ſerjeant tale 


plaiptiff took exception to the plea, that it was ill, becauſe ng 4 
ſendant. did not ſhew. how he iIndernnified the plaintiff. O. Fac, 


168. Alrngton ver. Nartner. Hob. 296. And it is it on a 
neral demurrer, Cs. 105 65, 363, 34% 9033 een Ile 
defendant had "pleaded 3 the' negative, th i the ol aint 
damnificatus, it had been good. Co. ws 65 34. 20. 4. 

194, But, Mr, Lee for the defendant inſiſted, that it _ - 
form, and was good upon a general demurfer. 0 it is held 1 Len. 


196, , gant outhern, and 1 Law. 428. Lovelact ve. 
chham, At nd all the court were unanimous of opinion, that 


E Pads Well upon a general demurrer fince the act for 
amendment of the law, 4 py 5 Ann. k. 16. Maar therefore, 2 


. demurred F 1 d. ſhewed it 
* bs Ano hat ,nob, Arge rn We 1 eel 


5300 32 the plalntiff afterwards brought another action upp, and 
obtained judgment Mich, 13 Geo, B. R. 1726, oft. 1499. 


nn. 
* 
* ,. 
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70 veral particular things, and alfo indemnify, and fave 
indemprem con- har fle e 15 ai from, &c. As to the things to be done, the 
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Eaſter Term 
12 Georgii regis, 1726. 


n 


'Ludwell ver/. Hole. 


ASE for theſe words ſpoke by the defendant of the 5. C. . 
plaintiff, viz. « You are a cheating old rogue, and have words noe 
« cheated the fatherleſs and widow.” After verdi& for a&tiozable, . 
the plaintiff, ſerjeant Belfie/d moved in arreſt of; 15 
ment, that theſe words are not actionable, there being no 
quium laid of the plaintiff's trade; and cited 5 Mod. 398. Savage 
ver. Roberts. 1 Ro. Ab. 62. pl. 25. Hard. 8. Wake verſ, Chap- 
nes 


nan: and that difference was took, Raym. 62. Davis ver. Fo nes. 
On the other fide Mr. Gapper argued for the plaintiff, that the 
words ſhould not be took in mitiori ſenſu now, and quoted Cro. 
Jac. 673. and Raym. 86. Terry verſ. Hooper But the court held, 
the words would not be actionable, unleſs ſpoke of the plaintiff in 
his trade, for which the caſes cited by ſetjeant Belfield are in point. 
And therefore judgment was arreſted, May 17, 1726. | 


Eden verſ, Wills. - 


R. Parker moved to quaſh a ſcire facias quare executionem 5. C. 1 Sta, 
' 2 non, Cc. ſued by the 1 error, to make the e- 
ntiff aſſign his errors; becauſe the original ſuit in the Common ie: in error 

was by bill of privilege, and the ſcire facias thetefore ou $a 
to be returnable at a day certain, but this was made retu le the original 
upon a common return. And of that opinion was the court, be- proceſs was. 
has ny ray ought to be made returnable according to the 
nature of the original ſuit below in the Common Pleas. And Tin. | 
11 Ann. between Yavaſer and Parker, it n 
court of King's Bench in the very fame caſe. And the writ of . .. 
wor was quaſhed. Mr. Acherley for the defendant in error, 
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Goodright ver/. Shuffill. 


without an afidavit to verify the fact. And ſuch plea had 


3 Wilſon 51. ] N ejectment, plea of ancient demeſne was allowed to be well, 


been before allowed to be good in carl Coningeſby's caſe. 


ee e e e 64 Godfrey ver/. Philpot. 
M. Fazakerly moved to change the venue into Cheſter ; and 
*. it was granted per curiam, becauſe this court can fend down 
the record by mittimus. | | 


- 


Martha Frontin ver /. Small. Covenant. 


Intr. Zil. 12 Ge. B. R. Rot. 


8. C. 1 Sun. H E plaintiff declared, quod cum by a writing of agreement 


factum 17 Dec. 1723, between herſelf attorney of Jam: 


OF. 
Wherea war Frontin of the one part, and the defendant of the other part, which 
ney is given to ſhe produces in court under the ſeal of the defendant, ſhe for and 


execute a_ 
deed, it mu 
de executed 


a in the name, and as attorney of the ſaid James, demiſed to the 
in defendant a houſe in Viller S=ſtreet in York-butldings for ſeven years 


the nawe of from the twenty-fifth of December next, and that the defendant 


the principal 


for himſelf, his heirs, executors and adminiſtrators, covenanted an 
agreed, that he, &c. would pay for the ſaid meſſuage to the {aid 
James Frontin 60 1. per annum, at four quarterly payments, &c. 
y virtue of which writing of agreement the defendant entred, 
was and yet is poſſeſſed ; and afligns for breach, that the defendant 
did not pay the ſaid rent, but 45 J. due to the ſaid Prontin for ibret 
quarters of a year was and yet is due and unpaid, &c, The * 
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dant demurred generally, and the plaintiff joined in demurrer. 
And Mr. Strange for the defendant inſiſted, that the plaintiff could 
not maintain this action, for the leaſe was void, becauſe the plain- 
tiff acting only as attorney to James Frontin, it ſhould have been 
made as a leaſe from him and in his name. Moor 70. pl. 191. 


g Co. Rep. 77. Combe s caſe.” If an attorney has a by writing 
to make leaſes by indenture for years, &c. he cannot make an in- 
denture in his own name, but in the name of him who gives him 


his warrant, And of this opinion was the whole court, and chat 
therefore it appeared upon the face of the declaration, that the leafe 
was void. And then Mr. Strange inſiſted, that if the leaſe was 


void, the covenant in it to pay the rent was void alſo. But Mr, 


Reeve for the plaintiff argued, that though the leaſe was void, yet 
covenant might be maintained on the agreement. Jamet Frontin 
could not maintain an action of covenant, becauſe he was no part 
to the deed. 2-1nft. 673. Scudamore verſus Vandenflene. But he ſai 
covenant would lie on the word demrfit, which implies a covenant, 
But if there be an expreſs covenant particular, viz. that he ſhould 
quietly enjoy againſt all claiming under him, that reſtrains the ge- 
neral implied covenant. 1 Mod. 113. Deering verſus Farrington. 
Hale held, that where a man aſignavit et tranſpoſurt all the money 
that ſhould be allowed him by any order of a foreign ſtate, to 
come to him in lieu of his ſhare of a ſhip; this was void as an aſ- 
ſignment, but was a covenant, and was all one as if the defendant 
had covenanted, the plaintiff ſhould have all the money the defen- 
dant ſhould recover for loſs of ſuch a ſhip. Beſides, the agreement 
being under ſeal, the defendant was eſtopped to ſay, the plaintiff 
did not demiſe, and it was very hard the defendant ſhould enjoy the 
houſe as he did, and not be forced to pay the rent. But the court 
held, that it appearing on the declaration, that the leaſe was void, 
becauſe it was not made in the name of James Frontin, whoſe 
houſe it appeared to be, and that the plaintiff only made it as his 
attorney, there could be no effoppe/; and then the covenant to pay 
the rent was void, and the plaintiff could not maintain the action. 
And judgment was given for the defendant, Fune 21, 1726, 
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Emorandum, that Robert Dormer eſquire, one of the 

juſtices of the court of Common Pleas, died September 18 

þ laft, anno netatis 77. And Sir Jeffery Gilbert Inigöt, 
as lord chief baron of the court of Exchequer, died October 
14 laff, anno actatis 52. And juſt before the beginning of this term 
Sir Thomas Pengelly knight, bis Majeſty's primier jerjeant at law, 
war ſworn lord chief baron of the Exchequer, and Mr. baron Price 


% 


vat fivorn one of the juſtices of the Common Pleas. And on Wed- 
neſday October 2674 Sir Littleton Powys &night, one of the juſtices 
N the court of King's Bench, and the honourable Robert Tracy 
| ire, one of the juſtices of the Common Pleas, refigned both ther 
ces by reaſon of their ill ſtates of health. And his Majefly as 4 
* for their paſt ſervices, granted each of them a 

15001. per annum And Friday November the 4h Sir Francis 
Page night, one of the barons of the Exchequer, was fworn a judge 

the Common Pleas in the room of Mr. juſtice Tracy; and Monda 
| ber be ib Sir Lawrence Carter #night, one of his Majeſly i 
Jerjeants at law, and ſolicitor general to hit royal highneſs the Prince of 
Wales, was ſworn a baron of the Exchequer in the roam of Mr. baron 
Price. And Mr. ferjeant Probyn was ſorn one of the juſtices of 

the King's Bench in the room of Mr. juſtice Powys. And Mr. ſer- 
Jeant Comyns was ſworn a baron of the Exchequer in the room of 
Mr. baron Page. | 
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John Aſtell ver. Jobn Andrews. 
Intr. Trin. 11 Geo. B. R. Rot. 408. 


HE plaintiff brought an action of debt, ui Fam, Gc. aghinft S. C. 2 S0. 

the defendant, for 100 J. Ge. for ſelling Frendb, Portugal, ur f 
and Spanyb wines, twenty ſeveral times by retale, it. by the i, « eng by 
23 quart, and the gallon, to perſons whoſe names are un- eule. 


n to the plaintiff, between the firſt of March 10 Geo, and the 


firſt of March 11 Geo. at Briſtol, to be drank at Briſtol, che defen- 


Aant not being authorized or enabled in a manner and form as by the 
ſtatute in that caſe made and provided is preſcribed and appointed : 
contra formam et effeffum Ratuti If per quod the defendant 
forfeited to the King and the plaintiff. gui tam, c. 1001. viz. 51. 
for every one of the faid offences. Upon nil debet pleaded, and - 
ſue joined thereon, the cauſe was tried before my brother Denton at 


Briſtol; and as to 95 J. part of the 1007. the jury found for the de- 


fendant; bat as to 5 . the remaining part of the 100 J. the ju 


found a ſpecial verdict, viz, that the defendant the 11th of Neat. 
ber in the eleventh year of this King, and for nine yeats then laſt 
paſt, was, and yet is, a merchant importer of French, Portugal, 
and Spaniſb wines, and for all that time dwelt and yet dwells in 
the city of Briſtol in the county of the city of Bryſto! ; that the de- 
fendant the 11th of November in the eleventh of the King, in his 
| manſion houſe ſituate in Briſtol, ſold by the gallon to one Thomas 
Mills one gallon of red Port, to be drank at Briſſol, and that the 
laid Thomas Mills carried the ſaid gallon of the faid wine from the 
defendant's houſe to a common inn called the Guilders Inn in Bri- 
fol, and that there the faid gallon of wine was drank ; that the 
lad Guilders Ian at the time of the ſale of the ſaid gallon of wine, 
and of the drinking thereof, was in the occupation of one Charles 
Selman, and not in the tenure or occupation of the deſendant; that 
the defendant at the time of the ſale of the ſaid wine was not en- 
abled to ſell wine by retale by force of the ſtatute of the 12th of 
Charles the ſecond, intitled an act for the better ordering the ſell- 
ing of wines by retale, and for preventing abuſes in the mingling, 
curtupting and vitiating of wines, and for ſettling and limiting the 
prices of the fame ; that the defendant never (old in any veſſel 
whatſoever any wine to be drank within his manſion houſe, or 
within any place whatſoever in his tenure or occupation: but whe- 
ther the defendant owes the 5/, Cc. This caſe was argued twice 
i the bar, firſt by Mr, ferjeant Chappie for the plaintiff, and Mr. 
Gapper- for the defendant ; and afterwards by Mr. ſerjeant Pengelly 
for the plaintiff, and Mr. Fezokerley for the defendent.. And Fri- 
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day the 4th of November the chief juſtice delivered the opinion of 
juſtice Forteſcue, juſtice Reynolds and himſelf, that the plaintiff 
ought to have judgment, Mr. juſtice Powys having ſurrendered his 
office a little before. g | | | 


n 


The reaſon upon which the judges founded their reſolution was, 


that by the facts found in the ſpecial verdict the deſendant appears , 
to be guilty of an offence within the expreſs words of the ſtatute 


of 12 Car. 2. cap. 25. for by that act it is enacted, that no 


aſter the 25th of March 1661, unleſs authoriſed as by that act is 


preſcribed, ſhall ſell or utter by retale, 1. e. by pint, quart, pottle, 
or gallon, or by any other greater or leſſer retale meaſure, any kind 
of wine, to be drank or ſpent within his or their manſion houſe 
or houſes, or other place in his or their tenure or occupation, or 
without ſuch manſion houſe or houſes, or ſuch other place in 
his or their tenure or occupation, by any colour, craft, or mean 


| Whatſoever, upon pain to forfeit for every ſuch offence 5 J. Gr. 


The jury here have found, that the defendant ſold a gallon of 


wine, that is a ſelling by retale within the very words of the 
act, which explains what ſelling by retale is, and mentions ſale 


by the gallon, as one of the inſtances, . 2, They find, the wine 


was ſold to be drank at Bri/tc}, and that it was | drank at the 


Guilders Inn in Briſtol; that is a ſale of wine to be drank” out 


of the defendant's houſe, the words of the act being, to be 


drank within his manſion houſe or place in his occupation, or 
without ſuch manſion houſe, Cc. and then they find the defen- 


.dant had no licence to ſell, &c, | 


0 But it was objected by the counſel for the defendant, that it is 


found by the ſpecial verdict, that the defendant never ſold any 


wine to be drank. within his manſion houſe, or within any place 


whatſoever in his . occupation; and they inſiſted the in- 
tent of the act was only to reſtrain ſales of wine to be drank in 


their manſion houſes or places in their tenure or occupation; and 


though there is afterwards the words, or without, &c. yet that 


muſt mean ſome yard, Cc. belonging to ſuch manſion houſe, &c. 
for otherwiſe the expreſſion in the act is unaccountable. If it was 


intended to probibit ſales of wine to be drank. in any place, it was 


idle to mention manſion houſes and places in their tenure ot occu- 


' pation. Beſides, the defendant is found to be a merchant importer 


of wine, and therefore more reaſonable he ſhould ſell by retale in 
his houſe, the act being principally levelled at 22 that keep ta- 
t 


verns, Cc. But the anſwer to this is, that 


words of the 20 
expreſly extend to this caſe, and though perhaps the parliament 
might have uſed other expreflions to have made the act as extenbive, 


without mentioning manſion - houſes, &c. yet their throwing/n 
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thoſe words do not reſtrain the other extenſive words. And this 
add is recited by the act of 15 Car. 2. cap. 14. to have this exteu- 
fve conſtruction, both in reſpect oſ the perſon ſelling, and of the 

where the wine was fold to be drank. For by that act of 
15 Car. 2. cap. 14. it is recited to be enacted by this act of 
12 Car. 2. cap. 25. par, 1. that no perſon or perſons whatſoever af- 
ter the 25th of March 3661, unleſs authorized as by the ſaid act is 
ee ſhould ſell wine by retale, to be 1 in their manſion 
houſes, or other place, under the penalty of 5 J. &c. 


Another objection was made, that the verdict has found but one 
ſingle fact, and that the parliament only intended to prohibit the 
uſing the trade of mm wines by retale, which muſt require ſeve- 
ral facts; and that appetrs by the clauſe which direQs the granting 
licences to be to thoſe who uſe the trade of ſelling wines by retale, 
But to this it was anſwered, that the clauſe which prohi- 
bits the ſelling, is general, and lays a penalty upon every particular 
offence of 51. and it is upon that clauſe this queſtion depends; and 
therefore in expounding acts of parliament where words are expreſs, 
and plain, and clear, the words ought to be underſtood according 
to their genuine and natural ſignification and import, unleſs by put- 
ting ſuch expoſition a contradiction or inconfiſtency would ariſe in 
the act by reaſon of ſome ſubſequent clauſe, from whence it might 
be inferred, the intent of the parliament was otherwiſe, But that 
is not this caſe, for no inconſiſtency or contradiction will ariſe from 
the clauſe about granting licences, if the words of this clauſe are 
conſtrued according to their true ſignification; but both clauſes are 
very confiſtent, and the act will be no more than this, that no 
perſon ſhall ſell by retale but ſuch as have a licence; and that li- 
cences ſhall be granted only to thoſe that uſe the trade of ſelling by 
retale. Judgment was given for the plaintiff, org 


The King ver/. Tenant. 


ſendant ap 


to appear at next quarter - ſeſſions, as it was ſuppoſed, under an ap- 
ptehenſion, that better evidence might be procured againſt him. 
After this the ſame two juſtices made a new order upon the defen- 
Gant for keeping this baſtard child. And all orders being 

| removed 


Everal orders of baſtardy being removed into this court by cer- g C. 2 Sus. 

tiarari, the firſt order was made by two juſtices of the peace 716. 

for the Weſt-riding of Yorkſhire upon the defendant, to keep a ba- 2 

ſtard child, as being the reputed father. From this order the de- charged at 

led to the quarter-ſcfſions ; and the juſtices at the ſeiious, a new 

"ey ons upon full hearing of the merits, diſcharged the Bow date 
0 


the two juſtices; but bound the defendant by recogniſance be made. 


removed into this court November 10, 1726, the court aualbed 
he laſt order of the two ju 
| upon the defendant, to 
Cro.Car 341. Qrdcr being Herr! 
1 be merits, the de; 
D850 Car. 451. drawn in queſtion again for the ſame fat. 
x Veat. 59. the King, Mr. Lee council for the defendant, 


David Griffin ver/. Daniel Scott, Humfrey Bodman, 
John Mauldin, Abraham Purſehouſe, Joaken Falack, 
and George Shenton. > 


Intr. Mich, 12 Geo, B. R. Rot. 35% 


s.C. S. IN an action of treſpaſs brought by the plaintiff againſt the de- 
717: unglo ſendants, for breaking and entring the plaintiff's bouſe at Ber. 
wuſt remove mongſey in Surrey the 18th of June, the eleventh of the King, and 
the good at for continuing in poſſeſſion of the houſe for eight days next follow- 
8 ing and for taking and carrying away from thence ſeveral goods 
deze. of. the piii , 912. grates, tongs, tables, a clock, Ge. the de 
paſſer. ndants as to all, praeter 7 et intrationem domus pr as. 
42505 ef continuationem in poſeſfione ejuſdem domus per ſpatium ofte 


hw apd taking and Fa away the goods of the plaintiff 
plead not guilty, and on that iſſue is joined; and as to all the reſt 
f the trelpals aforeſaid, the defendants juſtify, and ſay, that Sir 
William Barer, and Ebenezer Sadler the 20th of April 1708 were 
ſeiſed in fee of a meſſyage and a piece of ground, Ge. in the ſaid 
| periſh 7 rmondſey, and being thereof ſeiſed demiſed the ſame, 
the ſaid 20th of April 1798, to Anthony Tolat from ag of March 
then laſt paſt for ſixty years, who entred and was poſſeſſed, Ec. 
and 11 June 1708 built a houſe on part of the demiſed premiſſes; 
that Anthony Tolat died inteſtate 1 Auguſt 1714 ; that adminiſtra- 
tion was granted by the archbiſhop of Canterbury 5 February 1714 
to Anne Tolat ; that ſhe entred on the demiſed premiſſes, and the 
new creed houſe, and 15 March 1714 the aſſigned the teſidue of 
dtute fixty years term to Jahn Chamberlain; that 11 June 1720 
Job Chamberlain died poſſeſſed thereof, &c, inteſtate z that ad- 
miniſtration to him was granted by the archbiſhop of Ganterbury 
5 July 1720 to Robert Chamberlain; that Robert Chamberiam en- 
tred, Cc. and 6 October 1720 demiſed part of the premiſſes com- 
priſed in the ſixty years leaſe, of which the houſe in the decla- 
ration was part, to William Rowſe for ſeven years from 2g September 
1729, reſerving ſeventeen pounds per annum rent, payable the 
four uſual quarterly payments, Cc. that V lian Rog — 
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vas and fall is poſſeſſed, Cc. chat Robert Chamberlain 9 
ter 1722 bargained and 161d and aſſigned the reverſion of the 
premiſſes demiſed, Ge. for the remainder of the fixty years term 
to the defendant Daniel Scott, by virtue of which aſſignment the 
defendant Daniel Scott, according to the form of the ſtatute in that 
caſe made and provided; of the ſaid reverfion of the premiſſes be- 
fore mentioned to be demiſed to the ſaid Wiltam Rouſe, whereof 
the houſe in the declaration is parcel, and of all other the pre- 
miſſes demiſed to him aſſigned as aforeſaid, was poſſeſſed; and the 
{aid Daniel Scott being fo poſſeſſed thereof, 87. 10 3. of the ſaid 
annual rent of 17 J. for the ſaid premiſſes laſt mentioned, ande 
fraedicla domus in narratione pracdicta mentionata eft parcella, for 
two quarters of a year ending at Lady-day 1725 to the ſaid Daniel 
Scott folubiles ad idem feſtum praedicto tempore quo, &c. in aretro er 
inſalut. ſuerunt, per quod the ſaid Daniel Scott for non-payment 
of the ſaid rent as aforeſaid due, in jure ſus proprio, ant the other 
defendants n jure iiur Daniclis et per ejus praeceptum, praedicto 


tionatam, ut in parcel of the premiſſes aforeſaid ahovementioned to 
be demiſed to the ſaid William Rouſe, intraverunt, and finding the 
faid goods and chattels in the ſaid houſe, the ſdid defendants bona 


et catalla praedifia nomine diſtrictionis for the rent as aforeſaid be- 
| ing in arrear pracdicto tempore quo, Cc. ceperunt, ac pro meliori 
6 toner vat iane est undem bonorum et catallorum in eadem domo exiſten- 
tium, bona et cutalla illa in parte tjuſdim domus, ubi melius fiere 
t ſetuit per ſfutium co dieritm extunc projime ſequentiam cumtinus. 
ic derunt, et poſſeſtanem ejuſdem domus pro propoſito praeditts neceſſario 
< babuer unt, er denique eadem bona et catalla fic diſtridta aſportaverunt 
d od imparcandum, et eadem adtunc et ibidem in the ſaid pariſh of Ber- 
I mondſey imparcadber unt, ut diſtrictionem pro redditu praedicto in aretro 
< exiſtente, prout eis bene licuit; quae quidem intratio abmus prue- 
c, da, ac captio bonorum ct catallorum praedictorum, et eorum em- 
$; unuatio in eadem domo, et poſſeſſio domus illius ar denique aſpertatid 
2 bomrum et catallorum illurum, eff totum pracdictum refiduum tranſ= 
14 $reſionis praedictae, whereof the plaintiff complains, &c. 


To this plea the plaintiff replied, and after confeſſing, chat Robert 
Comberlain was poſſeſſed: of the reſidue of the ſixty years term; 
and made the leaſe to Roſe for ſeven years, as in the plea ; 


David Griffin, and that Rebert Chamberlain aſſigned the reverſion; 
Ce. to the defendant David Scott for the refidue of the lixty years 
* that the plaintiff David upon Lady-day 1725 at the 


orefaid: was ifſting; pardtus fuit et chili ad ſolvendian' pragfurs 
Daniel the ſaid rent of $/. * ad im ſoſum ſetubtlem; 0 
| | L that 


tempore quo, Cc. in domum proediftam in narratione fraedifla men- 


he ſays, that Rouſe ꝙ March 1720 aſſigned his leaſe to the plaintiff = 


the houſe of the aſſigned premiſſes, out of which the rent 


by = 


4 
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that the ſaid Daniel, nor any other perſon of his part, was ready 
there to receive the ſaid 8 J. 10s. and that he the ſaid David after- 


corn in reaſonable time, it has made his diſtreſs illegal 


nm 
"SE 


wards, and before the breaking and entry of the houſe aforeſaid, 
Sc. wiz. 18 June the eleventh of this King at the pariſh of 
Ber mondſey aforeſaid, paratus fuit et obtulit ad forvendur eid:m 
Danieli the ſaid 8 J. 105. fed los praedifius Daniel adtunc et ili. 
dem tctaliter recitere reciſavit, Ec. To this replication the de. 
fendants demurred, and ſhewed for.cauſe, that it is not alleged in 


the replication, that the ſaid David was always ready, and yet ig 


ready, to pay to the ſaid Daniel the ſaid 8 J. 105. nor is it alleged, 
that the ſaid David brought the money into court, to be paid to 


the ſaid Daniel; and that it is not alleged, that the plaintiff at the 
time of the ſuppoſed treſpaſs tendered the ſaid 81. 101. 


The 
plaintiff joined in demurrer. . 


5 This cauſe Was argued 25 June in laſt 7 rinity term, and again 
11 November in this term. And the defendant's council took ex- 


Ceptions to the replication, that it was ill for the cauſes 2 


aſligned in the demurrer. But the court gave no opinion thereon, 
being clear of opinion, that the plea was ill. The defendant has 
juſtified the entry into the houſe, out of which the rent iſſued, 
and diſtraining the goods in the declaration for the rent; ſo far is 
right; and the continuing in poſſeſſion of the houſe and goods 
for eight days. Now although the party might enter and diſtrain 


the goods, yet in a reaſonable time he ought to remove them, and 


put them either into a pound overt, or cloſe ; but at common law 
no diſtreſs could be impounded on the premiſſes; and for that 


* reaſon.ſheaves or ſhocks of corn were not diſtrainable for rent, be- 


cauſe nothing could be diſtrained, but what might be returned in 
as good a condition, as it was in when the diſtreſs was taken, but 
after a removal ſheaves of corn could not be reſtored in the ſame 


condition, Co. Lit 47. 4. and therefore the ſtatute 2 Mill. & Mar. 


e 1. cap. 5. gives the leſſor a power to diſtrain ſheaves of corn, 
&c. and to lock up and detain the ſame upon the place where it 
is found; but that is only in the particular caſes mentioned in that 
act. Then in this caſe, the detendant not having removed 1 

3 muc 
leſs could he juſtify the detaining the poſſeſſion of the houſe ei ht 

days upon account of the diſtreſs. And the adding in the ple: 
that pro meliori conſervatione eorundem bonorum et catailirum in 
eadem domo exiftentium, bena et catalia illa in parte ejuſdem domu1, 
ubi melius fieri potuit, for eight days then next following continue- 
werunt, et poſſeſſiiem cjuſem domus pro propeſito praeditto necy/- 
fario habuerunt, &c. will not at all mend the caſe ;; fince the lan 


| "does not allow impounding a diſtreſs on the premiſſes, unleſs in 
the caſes within the ſtatute 2 Will. & Mar. which this is not. 


And 


n 
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And Ferteſeue juſtice cited a caſe between Cartwright and Comber Cntwriyhe 


at niſk prius, tried before the -earl .of Macclesfield, when he OO 


chief juſtice of the King's Bench, Wheiethe ruled, that if a land- 


lord diſtrains'for rent, and keeps the goods on.the premiſſes longer 


than a-reaſonable.time which the law allows him to remove . them 
in, he is a treſpaſſer ab initio. Six carpenters caſe, d Co. 146. 
The plea therefore being ill, the court in November 1726 gave 
judgment for the plaintiff. Serjeant Riebard.C:myns for the deten- 


dant, Mr. Gapper for the ; plaintiff. 
Joſeph Story ver/. Daniel Atkins. 
Intr. Paſch. 12 Geo. B. R. Rot. 220. 


Nan action upon the caſe upon ſeveral promiſes, the plaintiff. © Sim. 
declared upon a promiſſory note dated 25 March 1720. ſigned AT}... 

and ſubſcribed by the defendant, whereby he promiſed to pay the e in an 

plaintiff or his order 12 J. 11 l. for value received, &c, there was 2 

alſo another count on indebitatus aſſumpſit for 20 J. lent by the fatute of li- 

plaintiff to the defendant: and the third count was on an indebi- minton on 

tatus aſſumpit for 20 J. laid out by the plaintiff to the defendant's 2s. 

uſe, Sc. damage 20 /, The defendant quoad primam promiſſionem et 

.aſumptionem in narratione praedicta mentionatam, pleads in bar, 

quod ad aliquod tempus infra ;ſex annos ante diem exhibitionis billae ipfius 

che · plaintiff cauſa afionts quoad dictam primam promiſſionem et aſ=. 

Jumptionem in narratione praediftia mentionatam non accrevit eidem 
Joſepho-werſus ipſum Danielem, Cc. and as to the ſecond and third 

promiſes in the declaration mentioned the .defendant pleaded non 

.oſſumpfit, and iflue was joined thereon. 


As tothe plea to the firſt promiſe, the plaintiff replies, that it 
is true that the cauſe of action as to the firſt promiſe in the decla- 
ration mentioned non accrevit to the plaintiff againſt the defendant 
within fix years before the exhibiting the plaintiff's bill; but the 
plaintiff ſays further, after ſetting out the cuſtom of London to hold 
Plea of all actions of debt and other perſonal actions by plaint le- 
vied in the ſheriff's court there, that the cauſe of action as to the 
ſaid firſt, promiſe firſt accrued before the eleventh of February 1725. 
vis. 25 March 1720 at London aforeſaid in the pariſh of St. Mary 
ie Bow in the ward of Cbaape; quodgue ipſe praedictus Foſepbus 
pre recuperatione' damnorum ſuorum pro non per formatione 
mſioms et -afſumptionis praedifiae poſtea ſcilicet undecimo die 
Februarii A. D. 1725, inte the ſheriff's court held, &c. in pro- 
rid perſona ſua venit, et tum in eadem curia ibidem ſecundum 
conſuetudinem ciuitatis praedifiae lrvavit quandam querelam verſus 

PpPerragfalum 
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Fraeſauum Damelem Atkins in placito tranſgreſtonis ſuper caſum a 
 Jdamnum iplius the. plaintiff 20 l. et fraeditius Foſefbus in eaden 
curia tunc et ibidem invenit plegios de n guerelam ſuam, 
Ec. and prayed proceſs againſt the defendant ſecundum. confuetudr. 
nem civitatis praedicfae ; that thereupon praecentum fuit (ore te. 
nus) by the ſheriff ſecundum conſuetudinem ejuſdem civitatis to the 
ſerjeant of the mace, quod ipſe ſecundum conſuetudinem ejuſtem: ci. 
 witatis peneret per vadics et ſalvos plegies the ſaid defendant Dome, 
efſendum ad proxi mam curiam dicti domini regis before the ſheriff 
„at, Oc. 12 February 1725 tenendum, to anſwer the plaintiff Toſeth 
de placito praediflo, &c. and upon a mbil babuit, Ec, returned, a 
capias was awarded to the ſerjeant of mace againſt the defendant, 
returnable 17 Felruary 1725, Cc. to which a non eff txventus was 
returned; and then fets out that the proceſs wus continued till 26 
February 172%, at which day the defendant appeared, and the plain- 
tiff then and there in cadem curia by his attorney in ef ſuper quere- 
lam ſuam praedictam verſus praediddum Dantelem ſecundum conſue- 
tudinem ciuitatis praediftae narravit modo et forma prout. ſequitur, 
ſcilicet, Joſephus Story per F. D. attornatum ſuum queritur verſus 
Danielem Atkins in placits - tranſgreſſions ſuper caſam, eo guad cum 
decimo die Februarii anno domini regis nunc duodecimo- in purucbia 
fanflae Hetenae London, pracdiflus defendens indebitatus fait prazfato 
querendi in 20 l. pro diverf's pecuniarum ſummis per praeditium defen- 
dentem praefata querenti prius debitis, praedictus defendens in conſfi- 
deratione inde tunc et ibidem aſſumplit ſuper ſe et pragſato querenti 
 fideliter promiſit, ad ſolvendum eidem querenti praedifas 20 l. cum ini 
requiſitus efſet ; pracdictus tamen defendens, &c. et ſuperinde the de- 
fendant praeſens in eadem curia adtunc et ibidem produced a habeas 
corpus cum cauſa out of the. King's Beach, 1eturnable immediate be- 
fore the King's Bench, Sc. and then ſets forth that the defendant 
was brought up on the habeas corpus 26 February 1725. and putin 
bail on the habeas corpus ad reſpondendum the plaintiff de plate pre- 
dil ſerundum conſuetudinem cjuſdem curiae, as by the regord: of the 
habeas corpus and return, thereof in the Kipg's Bench de reconda re- 
manens pienius liguet et. afparet';, et per ergem Jeſaphus Story 
exbibuit billam ſuam praedictam in ditta. curia didi dumm regis 
corum ipſo rege verſus pratfatum Danielem Atkins made ef forme 
prardichis pro cadem cauſa actionis pro qua leuauit guerelam ſuum 
praediflam ut pragfertur; and then the plaintiff, further ſays, at 
proeditta. cauſu acfienis ipſas Teſepbi Story verſus fracſatum Da- 
nielem. eidem Joſepho accrevit infra ſex annos ante pra 
tempus levationts querelae ſuge praedifige verſus praedittum Do- 
 nielem, ſcilicet, 25 March 1720. in parochia et 40 ard pra-. 
 ultimo mentionatis, &c. To. this replication, the defendupt de- 
murred, and prays that the plaintiff, may be barred as to his agen 
upon the firſt promiſe in the declaration mentioned, d 
RO 2 . | 
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ach has ä that the and Je- 
fepb (viz. the plaintiff) did not exhibit bis ſaid bill in this court as 
to the ſaid firſt promiſe, pro eadem cauſa adi pro qua levayit 


querelam ſuam in replicatione ſua 288 n Ge. And 
the aan in demurrer. | 


This catiſe was ar dk Toile leon, by Mr. © AFRO 
defendant, and 8 er for the plaintiff; and this term by 
n defendant, e 
plainti . * 


And the court was clear of opinie, that if an afticn b properly 
commenced in an inferior court within the fix years, and the - 
fendant removes it by <abras corpus into the Kin N 
ſtatute of limitations will be no bar to the plainti 
Bench, though fix years were elapſed after tha cauſe of 2 ; os 
c ed, and before the removal of the ſuit into the _ Bench. 


Mich. 16 Car, 2. . un.. 
1 Lev, os 


ppears upon bo neg, that the ſults were hor different 
cauſes of action; for the plaint below is ſet out to have. been levied 
in placito trangr ad damnum of the plaintiff 2c /. 
pode wrt ances iy rr — — 


s per pus 
 debitis, & c. but the firſt count in the 2 


ifſory note for 23 J. 11.5. made by the' defen- 
dant to the 42 . 1740. And it was 


the defendant, that 3 

„ becauſe the plaiatiff ou | 
b due, as maey lem, Be, for 
for ſos: of 
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it muſt be ſet out ſpecially. Raft. Intr. 550. In the next place it 
was inſiſted on, that this promiſſory note could not be given in evi. 
dence to maintain the declaration, if it ſhould be took to be for 
money lent ; for though before the act of 3 & 4 Ann. cap. 9. 4 
promiſſory note might be given in evidence on an indebitatus 40. 
ſumpſit for money lent; yet ſince that ſtatute thoſe notes are made 
negotiable, and an action will lie on the note itſelf, and the confi 
deration ſhall not be inquired into; and the note itſelf is now a ſe. 
cufity for a debt, whereas before it was but an evidence of à debt. 
That an indebitatus aſſumpſit does not lie on a bill of exchange, by 
Powell juſtice, which the other juſtices did not deny. 2 Lutw, 
1 54, in the caſe of Bellafis ver. Hefter. i Leu. 298. 1 Ventr. 15. 
Bron verſ. Londen. Hardr. 487. 1 Mod. 286. Milton's caſe. 
And therefore they concluded, that it appeared on the record, that 
the ſuit below and the action yoo were for a different cauſe of 


. 1 . 


- / ” ” 
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The judges all agreed, that ſuch a. general indebitatus -aſſumpſ! 

pro diverfis pecuniarum ſummis per praedictum deſendentem pratfato 

guerenti prius debitis, without ſhewing for what the money was 

due, as money lent, Sc. would be ill in the courts in Weſtminſter 

hall, and not maintainable, becauſe the money might be owing for 

what an indebitatus aſſumpfit would not lie, as for rent, upon a 

bond, c. But then Raymond chief juſtice, and Reynolds and 
Probys juſtices, held that an action brought on a promiſſory note 

againſt the perſon. who ſigned it, payable to the plaintiff or order, 

for value received, and an aQion brought againſt him on an ind. 

bitatus aſſumpſit for money lest, might be averred to be the ſame 

cauſe of action for they were of opinion, that in the action on the 
indebitatus aſſumpfit for money lent, - ſuch promiſſory, note might he 
given in evidence, and would be good evidence to maintain the de- 
claration. | That. ſuch notes were allowed in evidence in ſuch indi- 

« bitatus aſſumpſit before the ſtatute of 3 & Ann. cap. 9. is. molt 
Certain, and before that act an action would not lie upon the note; 

then they held, that the ſtatute. had only given an action upon the 

- notes, and made them negotiable, which they were not before, but 

8 . had not at all altered the nature of the debt; and therefore Poſt. 
Comber and 7 Geo. B. R. between Cumber and Vain, indebitatus aſſumpjt 
Wain, Paſchy brought for money lent, the defendant pleaded he had given the 
7 * R. plaintiff a; promiſſory note ſigned by him, payable to the plaintiff 
ot that ſum of money; and upon. a demurrer it was adjudged for 

the plaintiff; becauſe the note did not extinguiſh the debt, it not 
being of a higher naturę than the iſe for payment of the money; 
for the ſtatute had not altered — nature of the debts, not made 


. «the note of a higher natute than a debt on ſimple contract, nor could 6 
1 have any prefer J 


ence in payment by an adminiſtrator beſore * 
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debts upon ſimple contract. And it is held, 1 Salk. 23. Hard's 
caſe, Bil. 8 W. 3. that an indebitatus aſſumpfit will lie againſt the 
drawer of a bill of exchange, becauſe he was really a debtor by the 
receipt of the money. And 2 Lutw. 1585. in the caſe of Brom- 
wich verſ, Lloyd, the chief juſtice Treby ſaid, that upon an indebi- 
tatus aſſumpfit a bill of exchange may be given in evidence, to main- 
tuin the action; and Powell Juſtice ſaid, that on an indebitatus af- 


fumpſit for money received to the plaimiff's uſe, ſuch a bill may be 


left to the Jury, to determine if it was for value received or not. 
But this muſt be under ſtood of indebitatus aſumpſit brought againſt 
the drawer, not againſt the acceptor, for an indebitatus aſſumpfit 
will not lie againſt the acceptor of a bill of exchange; and the caſes 


cited of 2 Lutw. 1594. Bellafis werſ. Heſter, and 1 Ventr. 152. 


xre in caſes of actions brought againſt the acceptor ; and ſo is Hardi. 
437. that debt will not He againſt the acceptor of a bill of ex- 
PPC n e ** 2 


But Forteſcue Juſtice ſaid, he had never known a bill of eX= 
change given in evidence on an mdebitatus aſſumpſit for money leut, 
nor a promiſſory note ſince the ſtatute of 3 & 4 Ann. cap. 9. and 
therefore he was doubtful, whether it could be given now in evi- 
dence in ſuch indebitatus afſumpjit ; for before that act the note was 
but evidence, on which no action could be maintained, but by that 
at the note is made a ſecurity for the money, upon which an action 
will lie, and the confideration of the note ſhall not be inquired into. 
And the action upon the note is grounded upon a ſtatute, but the 
indebitatus aſſumpfit is an action at common law; and therefore he 
was doubtful, whether they could be ſaid to be the ſame cauſe of 
ation, And he cited the opinion of Hale chief juſtice, as reported 
1 Fentr, 252, A. in conſideration that B. would marry his 
daughter, promiſed to pay 100/. and in an action brought, the 
Po was barred; and in another action brought the promiſe was 

id to pay 100 J. at requeſt, and held it could not be averred to be 
the ſame, ' To which the chief juſtice anſwered, that in that cafe 
the firſt promiſe was upon a particular conſideration, vis.* marriage 
of his daughter; and in the ſecond there was no conſideration. at 
all, and therefore it was but nudum pactum, and no action would 
lie upon it: however, the confideration not appearing," it could 
not be averred to be the ſame cauſe of action with the firſt. 


But then the queſtion was, whether ſuch a declaration as is ſet 
out in the plaintiff's replication to have been in the. ſheriff's court, 
could be good by cuſtom z and if it could, whether, that cuſtom 
ought not to be ſpecially ſet out; and whether the averment was 
ſufficient, that the ſuit bere and the ſuit in the ſheriff*s court were 
for the ſame cauſe” of setion:? Tr being scaled, that by cuſtom bd 
| | 3 Nandi HI" SL Bb hot $4 uw Cd SHINY hes noi 
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44ion might be maintained on a concgſſit ſoluere, the 
is the ſame reaſon, that by cuſtom an 
an aſſumpſit ſolvere, and money lent 
dence; in both the manner of declaring being in fubſl 


that there i 
maintained on an 


jud ” 1 
action may be 
gwen in evi. 
ance the lame, 


viz. in the firſt, that the defendant conce ſobvere to the plaintif 


bo 1. 


dant 
that 


vers 
rents 1 


o diverſis denariorum ſummis to 
1 Ro, 4b 
e defendant indebitatus fuit to t 
pecumiarum ſummis per 


rius debitis 


Ne 
And the action on e crncęſſt ſolvere 


e plaintiff by the defer. 
. 564. pl. 21, and in this, 
he plaintiff in 201, pro d- 
raedictum defendentem pracfato Que 
rus debitis, praedifius defendens in confidergtione inde lune 
et ibidem aſſumpfit et eidem querenti promiſit ad 
plaintiff the ſaid 20 J. Cc. a0 
is liable to all the ſame objeQions as this aſſumpſit ſolvere it. 


to the 
In the 


next place they held, there was no more occaſion to ſet out the 
cuſtom at large in this caſe, than in the conceſit ſolvere, in which 
_ caſe it has been adjudged, the cuſtom need not be ſet out at large, 


but declaring / 
29 E 


cundum conſuetudinum, c. was ſufficient, Mich, 
ter's caſe. 4 Leon. 105. And Forteſeue juſtice 


1d, it had been not long fince adjudged in this court between 
eben and Britland, that there is no neceſſity to ſet out the cuſtom 


at 1; 


large 


onceffit ſolvere, but laying it to be /ecundem cunſis - 


Then as to the averihent, they were of opinion, that the plaintif 


has ſufficiently averred, that he ſuit here and the plaint levied in 
the ſheriff's court were for the ſame cauſe of action. Fot the de- 
fendant's plea of the ſtatute of limitations is pleaded as tothe firk 
promiſe in the declaration, which is the count upon the promiſſory 


note, and pr 
to the ſaid fir 


s judgment if the plaintiff can maintain his actioo u 
to . promiſe ; the plaintiff replies, and ſays, he ought 
not to be barred of his action as to the ſaid fir 


iſe, becauſe 
Ee (after ſetting out the cuſtom to hold the ſheriff's court) pro rr. 


atione damnorum pro non per for matione promiſſionis er aſſumptiuu: 
Kate. ſcilicit, 1 ops at the m held before the 


ſheriff, &c. in propria 


-ſona_ ſua venit, and then and there in the 


| Gaid court ſecundum conſuetudinem civitatis praeditiae levavit. quandan 
guerelam ſudm againſt the defendant in placito tranſgreffonis ſuper 


aſum ad damnum of the 


ih 


plaintiff 20 J. (which had been ſufficient, 


if he had not declared below, but the defendant had removed the 
cauſe befare declaration) then he goes on, and ſets out the-procels 


awarded, the arreſt, the appearance, 
praedicta againſt the * ſecundum 


and that in of ſuper mr 
udinem ciuitati frets 


diac he declared as before, and then ſets out the habeas corpus, and 


bail ou the seturn of it to anſwer the plaintiff de plaito 
Hein dem curia 
W bill ia the 


and that 
22's Bench 


ax 


a 
the de- 
fendant, 
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cendant; noch et forma praediftis, pro eadem tauſa actions pro. 
2 levavit querelam ſuam praedictam, ut tmp &c. 4⁴ 


judgment was given for the plaintiff November 11 in this term. 


Mr. Juſtice Forteſcue Aland ver/. Aland Maſon. 
Tntr. Tin. 11 Geo. B. R. Rot. 477. 


R. juſtice Forteſcue Aland brought a writ of error returnable ; C 80. 
M in the court of King's Bench in England, to reverſe a 861. 
judgment given by the court of King's Bench in Treland, upon a Where error 
writ of error brought by the plaintiff returnable in that court, to, Favs beg 
reverſe a common recovery ſuffered in the court of Common Pleas that the parol 
in Ireland, and alſo to reverſe the ſaid common recovery. The — dum. 
writ of error returnable in the King's Bench in Ireland ſet out, cant e 
that Henry Aland ſenior by deeds of leaſe and releaſe dated 2 & pleaded again. 
Tune 1681 conveyed the lands, of which the common recovery was . | 
ſuffered, to the uſe of himſelf for life without impeachment of 
waſte, remainder to Jonathan Aland ſecond ſon of the ſaid Henry 
Aland for life without impeachment of waſte, remainder to the 
ficſt ſon of Jonathan Aland in tail male, remainder to all the other 
ſons of the ſaid Jonathan in tail male, remainder to Henry Aland 
juniar for life, remainder to truſtees and their heirs in truſt to pre- 
ſerve contingent remainders, remainder to the firſt and all other 
ſons of the ſaid Henry Aland junior in tail male, with other meſue 
remainders not . here to be mentioned, becauſe they were 
determined, remainder to the plaintiff by the name of Jobn For- 
teſeue, ſecond ſon of Edmund Fortęſcue of London and Sarah his 
wife then deceaſed, who was eldeſt daughter of Henry Aland, for 
life without impeachment of waſte ; that Henry Aland ſenior died 
without leaving any other iſſue male than Henry Aland junior and 
Jonathan : then it ſets out a common recovery ſuffered of t 
lands ſettled as aforeſaid, Paſch. 2. Jac. 2. in the Common Pleas i 
Ireland, wherein William Young was demandant, Arthur Towers 
and Richard Smith tenants, and Jonathan Aland vouchee, who 
vouched the common vouchee, and judgment given, and an haber 
facias ſeifſinam awarded, returnable Trin. 2 Jac. 2. which was re- 
turned executed; that Jonathan Aland died without iſſue male, 
and Henry Aland junior died without iſſue male, and the other in- 
tervening remainders, upon which the plaintiff's remainder was ex- 
pectant, were determined: and then the plaintiff zffigns the gene- 
ral error in the recovery, and prays a ſeire facias to Aland Maſon 
grandſon. and heir of John Maſon, which is granted, as alſo a ſeire 


Jacias againſt the terretena ts of the lands in the recovery. After a 


fare facias returned as to the heir and teretenants, the heir being 
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an infant appears by his guardian, and the terretenants appear by 
attorney: and after an imparlance the infant prays oyer of the ſcire 
' facias and of the return, which being granted, he pleads, that after 
the making the ſaid indentures of leaſe and releaſe, the ſaid Henry 
Maſon at, &c. 31 Auguſt 1681 died without any other ifſue male _ 


than the ſaid Henry Aland junior and Jonathan Aland; that after- 
wards Henry Aland junior died at, &c. 31 July 1683 without 
any iſſue male of his body, and the ſaid Jonathan Aland ſurvived 
him, and the faid Jonathan Aland was ſeiſed of all the ſaid lands, 
Ce. in his demeſne as of fee, and afterwards, viz. 21 Auguſt 1691 
died at, &c. ſeiſed in fee habens exitum Sarab Aland daughter and 
her of Jonathan Aland, and after his death all the ſaid lands, Ge. 
deſcended to the ſaid Sarah Aland, as daughter and heir of Jong- 
than, and the ſaid Sarah ratione deſ.enſus illius into the ſaid lands, 
Ec. did enter, and was ſeiſed in her demeſne as of fee; and bein 
ſo ſeiſed 20 October 1714 died at, &c. ſeiſed of the ſaid lands, &c. 
in her demeſne as of fee, hatens exitum praedictum Aland Maſon 
filium et haeredem praedictae Sarae, after whoſe death the faid 
lands, &c. deſcended to the ſaid Aland Maſon as ſon and heir of 
the ſaid Sarab, and the ſaid Aland Maſon ratione deſcenſus illlus in- 
to the ſaid lands, &c. intravit et ſuit et eft inde ſerifitus in dominico 
ſuo ut de feodo ; and the ſaid Aland Maſon being fo ſeiſed, dicit 
guod ipſe eft infra aetatem viginti unius annorum, et non intendit 
gucd durante minori acetate ſua praedictus the plaintiff procederet, 
Anglice ſhould proceed, et petit quod breve de errore praeditium et 
loquela ſi pradicta remaneant uſque ad detatem unius et viginti anno- 
rum cju/dem Aland Maſon, et quod the plaintiff ulterius in brevi de 
errore praediclo et loquela praedicta non procedat verſus praediftum 
Aland Maſen donec pervenerit ad ſuam attatem unius et viginti 
anncrum. To which plea the plaintiff ſays, guod placitum pratdith 
Aland - Maſon ſuperius placitatum materiaque in eodem contenta 
minus ſuſficientia in lege exiſtunt ad ipſum the plaintiff ab brevi 
' de errore praedicto et loquela praedicta procedendo verſus the Tad 
$/and Maſon donec pervenerit ad ſuam plenam aetatem unius et vi- 
ginti annorum praecludendum, &c, and prays that the judgment 
aforeſaid ch errores in recordo et proceſſu praeditto revocetur' adnul- 
letur et penitus pro nullo habeatur, &c. The defendant Aland 
Maſon by his guardian joins in demurrer, and prays, quod breve 
de errore praediflum verſus eum non procedat, donec pervenerit ad 
plenam actatem unius et viginti annorum. The terretenants pray 
oyer of the ſcire ſacias and return, after having which they plead, 
that the ſaid Aland Maſon die impetrationis praedicti brevis de feare 
facias, et aiu antea, fuit et nunc eft tenens ut de libero tenements 
of the ſaid lands, c. and of every part thereof in the ſaid Writ 
| ſeire Jacias mentioned; ab/que bec that they or any of them 
day of ſuing the ſaid rre fat iat, or at any time after, were ee 
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tenant ut de libero tenemento of the ſaid lands, &c. in the F 4 
1cias mentioned, or of any part thereof, as by the return of the 
faid ſcire facias is ſuppoſed ; and this they aver, &c. and pray 
judgment of the ſaid writ of ſcire factas and the return thereof, 
And after ſeveral continuances the court of King's Bench gave judg- 
ment, quad loquela pracdicta fuper breve de errore praediclum re- 
maneret ad actatem praedicti Aland Maſon, Sc. The writ of 
error returnable in the King's Bench in England ſets out this whole 
record of the writ of error returnable in the King's Bench in Ve- 
land, and then Mr, juſtice Forteſcue plaintiff in error aſſigns his 


errors in perſon in the common recovery jn the Common Pleas in 


Treland, viz. that the original ought to have been abated, and alſo 
in the judgment of the King's Bench in Ireland. To this the de- 
fendant by guardian pleads his nonage, and that he is but of the 
age of thirteen and no more, and prays, that proceedings may ſtay 
on this writ of error, until he attains the age of twenty-one years. 
To which the plaintiff in error demurs, and prays, that the court 
will proceed to examine the errors aſſigned, and reverſe both the 
judgments, Sc. The defendant joins in demurter. 


Laſt Trinity term this was argued by Mr. Fi/mer for the plain- 
tiff in error, and by Mr. ſerjeant Darnall for the defendant in error. 
Mr. Filmer ſaid, that this plea was in nature of a plea in bar 
of the writ of error, and to hinder this court from examining the 
judgment of the court of King's Bench in Treland, to ſec if it was 
rightly given. The judgment there was upon the defendant's 
pleading his nonage, that the proceedings on the writ of error 
thould ſtay, till he attained his age of twenty-one years ; then 
when the defendant pleads here his nonage to this writ of error, he 


falls within the known rules, that non debet adduci exceptio (jus rei T. jones 181. 
cujus petitur diſſolutio; for the allowance of his age by the King's Raya. 461, 


Bench in Ireland is the very grievance complained of in this writ of 
error here; and yet that nonage is inſiſted on, to hinder this court 
conſidering, whether that plea was juſtly allowed in Ireland. If a 
man is outlawed after judgment, and he brings a writ of error, as 
well to reverſe the outlawry as the judgment; a plea of that out- 
lawry to the diſability of the perſon of the plaintiff in error will not 
be good, but the court will examine the errors, 7 H-n. 6. 44. Bro. 
Error 70. Co. Litt. 128. And if this plea (ſhould be allowed to 

hinder the proceedings upon the writ of error, and the judges from 
looking into the judgment of the King's Bench in Trelend, let that 
Judgment be ever ſo erroneous, it could not be looked into, till the 
cefendant in error has had the full benefit of the judgment, for 
that judgment is only to ſtay, &c. till he comes to twenty-one, 


And that this court ſhould be hindred from examining the judg- | 


ment, by pleading that matter, the allowance whereof is com- 
plained 
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plained of to be the very error in the judgment below, would be 

But in maintenance of the plea Mr, ſerjeant Darnall inſiſted, 
that if the defendant had joined in the aſſignment of errors, he 
would thereby have waved the benefit of his age ; for this court 
could not take notice, whether he was under age or not, nor when 
he came of age; what his age was, when he pleaded in Ireland, 
would not be material; but whether he was now under age or not; 
for if he was now under age this court ought not to proceed to 
examine the errors, this writ of error being brought to reverſe 
the common recovery as well as the judgment of the King's Bench 
in Ireland. | | 


And this Michaelmas term Nov. 17th Mr. Williams for the defen- 
dant in error farther argued, that the writ of error being to reverſe 
the common recovery, as well as the judgment in the King's Bench 
in Jreland, the defendant in error might have ſeveral things to 
plead ſince the judgment in [re/and, as a releaſe, &c. which the 
court will not put him to plead during his infancy, leſt he mightbe 

rejudiced by his miſtake; and therefore this plea was a good plea. 
e infiſted alſo upon the antiquity of the common recovery, hi 
was ſuffered 2 Jac. 2. the long enjoyment of the land under it 
ever ſince; and relied much upon the caſe of Herbert verſ. Brown, 
Cro. ac. 392. where in error brought to reverſe a fine levied 
the plaintiff's huſband and herſelf, and error aſſigned, the defen- 
dant in error pleaded a deſcent to him of the lands, and that be 
was terretenant, and pleaded that he was within age, and prayed 
that the pars/ ſhould demur : the plaintiff counterpleaded the age, 
that ſhe was intitled to dower before the fine, and this fine only bar- 
red her, wherefore ſhe ſued this writ of error to be reſtored to her 
writ of dower ; and upon demurrer to this counterplea it was ad- 
judged, the pars! ſhould demur : which ſhews the great care the 
law takes of infants. Although the perſon the infant had to con- 
tend with was one deemed a great favourite of the law, and that the 
writ of error in that caſe was only brought to reverſe the fine in 
order to reſtore her to her writ of dower, and nonage would be no 
plea in a writ of dower ; yet the paro/ in that caſe was to demur, till 

the infant came of age. And he inſiſted, that that caſe was in a 

manner the ſame as this. He argued farther, that though the 

fame plea was pleaded to the writ of error in the King's Bench in 

Ireland, yet it might be informally pleaded; and it would be hard 

the infant ſhould ſuffer for informal pleading, and therefore it was 
but reaſonable and juſt, to allow him to plead his infancy to this 
writ of error. Mr. Fazakerley was going to anſwer Mr. Millan 
for the plaintiff in error, but the juſtices being clear of opinion, they 
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ſtopped him. And. the chief 


ſtioe, and Reynald and Pram ju- 


tices ( Forteſcue juſtice being: abſent, it being big. own cauſe). held 


it could not be ſufficient, to hinder this court. from, .confidering of 
the judgment, given by the King's Bench in Jrelpnd, The fiſt thing 


to be conſidered, upon this writ of errar is, Whether the judgezeur 


that the pero! (ball demur for the nonage of the defendant ig error = 


is good z, if it is, it will be affirmed, and the etrors in the recovery 


cannot be looked into 3. yet if it is got, it ought not to-be/afſemed.; 


fit is afficwed, the- defendant will bave the. fame adyaptage ab = 


this plea. had been allowed:; but if it aught not to be. affirmed, 
dy reaſon it is not pleadable, it wauld be very ſtrange that it ſhould 
de allowed here, only to make the plea below gaod, when it is 
not. The conſequence of allowing ſuch plea will be, to les the 

have the intize benefit of an erraneous judgment. For ſup» 
poſe in dower non a plea of nopage the court ſhould give judg+ 
ment the para ſhould dæmut, yet if exror is brought on that judge 
ment, and tha defendant ſhould plead the ſame plea here, and it 
muſt be allowed, the party would haye the 'whole benefit of the 
erroneous judgment; becauſe till be comes of age, by the allowing 
the plea here, it could not be conſidered, whether the judgment 
below was right or wrong, and When he is come. of agg the den 
fendant has had the whole benefit of the erronaoms judgment below, 
which was only, that the para! ſhould demur till be came of age, 


This ſeems to fall directly within that rules of nan debet edduce aN 


ceptio gs rei cujus petitur affolutio, and the caſes cited which have | 


been adjudged upon that principle. If the deſendant had joiged in 
the aſſignment of errors, he would not thereby have waived the 
benefit of his nonage, becauſe that is adjudged to him by the court 
of King's Bench in Ireland. The caſe cited by Mr. Williams does 


nat come up to this, becauſe that was upon ples of nonage o the = 


firſt writ of error, which was allaywed, and well; hut to bring is 
to this caſe, that ſhould baye been af the ſame plea of nonage 19-4 
wiit of error brought upon the judgment which allowed the nope 


282 firſt writ of error. Judgment was given Nov. 17, that 
defendant in error ſhould aniwer to the exrors. affigned, 
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And being ſo ſeiſed 23 April 1694 duly made and publiſhed his af 
of the ſaid Nicholas. he deviſed the ſame unto the heirs males of 


or life, and after his death to and for the uſe of the heirs male of 


the tenements in queſtion 3 and they find the recovery ſuffered ac- 


and although the next deviſe is to the heirs male of his body, 


bad ſaid for, becauſe he goes on and deviſes the lands to his bein 
_ for ever, Who is that? that is the perſon deſcribed under the 
words heirs male, which ſhews he intended but one perſon, fice 


will; and thereby deviſed the premiſſes in queſtion to Mary his 
wife'for life, and after her deceaſe then he deviſed the fame to M. 
ebolas Liſſe fon of Kendrick Liffe for his life, and after the deceaſe 


the body of the faid Nicholas lawfully to be begotten and his heirs 
for ever; but if the ' ſaid Nicholas Life ſhonld happen to die with- 
out ſuch heir male, then he deviſed them to Edward Lifle of Hul 


the body of the ſaid Edward Liſſe lawfully iſſuing and his heirs for 
ever; and for default of ſuch heir male he deviſed them to Charks 
Croke Liſſe ini fee : then they find, that Nicholas Liſle the teſtator 
died ſeiſed, Sc. 20 May 1694: that after his death Mary his wife 
entred and was'ſeiſed for life, and died 1694. That after her death 
Necholas the deviſee entred and was ſeiſed according to the faid 
will, prout lex poftulat : that the 20th of June 1701 Eduard Liſt: 
of Holt, the deviſee in remainder, had iſſue Edward his eldeſt fon 
and heir, the leſſor of the plaintiff; that Edward the father died in 
1722: then they find that Nicholas Liſle the deviſee by indentures of 
leaſe and releaſe dated the gth and 1oth of June 1704 made a te- 
nant to the praecipe, in order to ſuffer a common recovery, &c. of 


cordingly, in which the ſaid Nicholas Liſie was vouched, and 
vouched the common vouchee; which recovery was to the uſe 
of the ſaid Nicholas Liſle in fee: that he 1 April 1720 died with- 
out leaving any iflue of his body, ſeiſed, &c, EE 


The queſtion upon this ſpecial verdict, which was found before 
the late lord chief juſtice Pratt, was whether Nicholas Liſle the de- 
viſee took an eſtate tail or an eſtate for life only by the will; if he 
took but an eſtate for life, the leſſor of the plaintiff had a good 
title; but if he took an eſtate tail, then Nicholas by the common 
recovery barred the remainder deviſed by the will, under which the 
plaintiff claimed, and he had no title, but judgment ought to be 
given for the defendants. : GE 


Mr. Bootle for the plaintiff argued, that Nicholas took an 
eſtate for life only, The teſtator intended him only an eſtate for 
life, becauſe he has deviſed it in expreſs words to him for his life ; 


which generally ſpeaking are words of limitation, and not of pur- 
chaſe, yet by the tenor of this will the teſtator deſigned them 
words of purchaſe, to be a deſcription of a perſon, the ſame asif be 
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he uſes the word bis. Then he goes on and ſays, that if Nicholas © © 
ſhould happen to die without ſuch heir male, again in the fingular 5 
number, and manifeſts the defign by the words heirs males to deſcribe 
a a perſon who ſhould take by 8 and therefore he ſaid this 
was Archer's caſe, 1 Co. 66. 3. deviſe to Robert Archer for life; 
and after to the next heir male of Robert, and to the heirs male 
of the body of ſuch next heir male: adjudged Robert took but an 
eſtate for life. Now here the words bis and without ſuch beir 
male are as certain, and make as good a deſcription, as next heir 
male. He cited alſo 1 Roll. Ab. 137. pl. 13. If A. deviſes to B. 
his eldeſt ſon for life, the remainder to the ſons of B. lawfully to be 
begotten, and if they alien, his daughters ſhall have the ſame eſtate, 
remainder to his right heirs; B. has but an eſtate for life, and not 
an eftate tail, but his ſon ſhall have by purchaſe, He compared this 
caſe likewiſe to Wild's caſe, 6 Co. 17. where tis held, if lands are 
deviſed to A. and his children, and A. has no children at the time 
of the deviſe, it is an eſtate tail in A. but if the deviſe is to A. and 
after his deceaſe to his children, there A. takes but an eſtate for 
life, and every child he has after may take by way of remainder, 
Therefore he concluded, Nicholas. took an eſtate for life only. 


Mr. Fazakerley for the defendant argued, that the intent of the 
party could not controul the ſettled rules of law. And therefore 
jn the caſe of King verſ. Melling, 2 Lev. $9: 1 Vent. 214, 225. 
the deviſe was to B. for life, and after to the iſſue of his body by 
his ſecond wife, with power to make a jointure. There was the 
ſame inference made as to the intent of the deviſor, that B. ſhould 
take but an eſtate for life, and ſtronger, becauſe a power was added 
to make a jointure, which was unneceſſary, if he was intended to 
be tenant in tail; the deviſe over was to the ifſue, which is not fo 
properly a word of limitation; and yet it was held to be an eſtate 
tailin B, No rule is more known, than where an eſtate is given 
toa man for life, and afterwards to his heirs males, that makes' an 
eſtate tail, But tis objected, that the word bis, and for default of ; 
uch heir male, qualify the words heirs males, and make them only 5 
a deſcription of a perſon, and the ſame if he ſaid next heir male, | 
win Archer's caſe. But as to that he anſwered, then only one 
fon of Nicholas could take, which can never be ſuppoſed to be the 
intent of the deviſor. In the next place the words heirs males muſt 
be rejeQed ; but no words ought to be rejected, if they can all 
ſtand in a will, as they may in this caſe, if heirs males are conſtrued | 
words of limitation; for bis beirs may properly in grammar im- E 
nr, heirs of Nicholas the deviſee; and then for default of ſuch 

male will refer naturally to the heirs male mentioned before; fo 
that all the words will ſtand. But by the other conſtruction the Buckbouſe 
words. heirs males muſt be rejected. In the caſe of n els, 

ens, 


2 Stra, 731, 
800. 
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_. took an oftats only fer life; but Mr. Rozgker/cy ſaid, that the carl 


| bedy, and after the deecaſe af S. (not faying without hairs of his 


becauſe thoſe were pot ſpecial nor particular enough to alter the dev 


for life, and after his deceaſe to the heirs of his body, which made 


| eſtate tail in Nacholas Lil the gdeviſee, For if lands, Ge. are 
deviſed to A. fer life, though the wards without impegchment of 


word of limitgtion, and pot of purchaſe, But the words iſſue male 


ay 
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Wells, which was adindged Hil, 12 Aux, B. R. Thomas Barker de. 
viſed te Jobs Barker for life only, without impeachment. of waſte, 
god after to his iſſue add the heirs males of the body. of ſuch ide, 
and if he die withaut iſſue, Fe. it was adjudged that Tan Rerker 


of Macelesfield, who. delivered the opinion of the court ſaid, if the 
deviſe bad been inſtead. of iſſue to the heirs males of the body of 
eaſe of Atkins verſe Atkins, Ora, Els. 248, Aar $03. Ph 801, % 
an appoſite eaſe ; where the deviſe was to S. and the heirs of his 


body) he wills the land ſhould remain to B. eldeſt ſap of &, and 
the heirs of his body, with remainder to three other ſong of &. in 
the ame manner; that was adjudged an eſtate tail in d. notwithſiand- 
ing afiet his deceaſe the deviſe was to B. and the thres other ſons, 


viſe befare to $. and the heirs of his body, So, hero, the words, his 
and without ſuch beir male cannot alter the former deviſe to Nicholas 


an eſtate tail as much as a deviſe o Nicholas and the heirs male of 
his body, 


r n 2 


The. judges were all unsnimous of opinion, chat this was ap 


waſte, are added, or with a power to make a jointute, and after his 
geceaſe o his heirs males, 4, theteby takes an eftate tail, And 
this is ſettled ſo firmly fince the caſe of King ver/. Melling, 2 Law 
59. that it is det to be. diſputed ; for the word heirs is properly a 


os. female are not properly- words of limitation; and theraſore if 
lands, C by deeds are conveyes io A. end his iflue male, ot iflye 
female, be takes ne eftate in tail? but in a will, a deviſe 10 £4. for 
life, and after his, deceaſe to his iſſoe, without more, will carry an 
eſtate. tail to AH. So the iſſue is ſometimes à word: of purebels 
ſometimes of limitation, according to the different penniag of Us 
will. They, they held, the en erg werds relied upon for the 
plaintiff, as his, and if be diet without fuch bein male, ae. not full 
cient to veſtrzin and alter the operation of the wards heirs males 
and ſo qualify-thew, as te make them a, deſcription. of tha ger'e® 
Fordeſcue- juſtice. thought bis io grammatical cepſtruGign would 
properly refer: to Nicho/as, but as to, that the other judges gate ne 
opinion. But they all held, that the operation. of plain and clear 
words, and a. ſettled: rule. of law, ſhould! not be defeatee, c 
into, by vncertaig. or: doubtfyl words, which they took the 1a 
le to-be, Bur in effect the words beige males mult be rejeſied 
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to make this an eſtate for life only in Nicholas. And therefore 
judgment was given for the defendant, Nov. the 18th, 1726. 


1 


Intr. Mich. 13 Geo. B. R. 


N caſe upon a promiffory note payable to B. or order, ſigned by g. ©, Sus. 
the defendant, and indor ſed to the plaintiff; the defendant plead- 734 

ed the ſtatute of limitations; the plaintiff replied, a /atitat ſued out 

within the fix years, and regularly continued, Cc. to which there 

was a rejoinder, and a demurrer to the rejoinder. Which bein 

held ill, ſerjeant Chapple objected for the defendant, that the plain- 

tiff ought to have ſhewn a bill of Midaleſex, as a foundation of the 

latitat, the latitat referring to it. But adjudged, the replication of 

the latitat, without ſhewing a bill of Middleſex precedent, was ſuf- 
ficient to avoid the ſtatute. And ſo it was adjudged, Mich. 9 Geo. Holliger vert. 
B. R. Holliſter werſ. Coulon. See Stiles 156. 1 Sid. 53, 60. Coulttoa, 
Jodgmeat for the plaintiff, Nov. 18, 1726. 


Graddell and others againſi Tyſon. 
Intr. Paſcb. 12 Geo. B. R. Rot. 407. 


r upon a judgment given in the Common Pleas after ver- 5 C. 2 Sur. 
diet in debt upon a bond againſt Tyſon, The record returned _— 
was thus, Ebor. /. Anna Graddell vidua, Maximilianus Nelſon, et 
Galfridus Preſcott, executores teſtamenti et ultimae voluntatis Chri- 
ftapbori Graddell, qui quidem Chriſtophorus et quidam Johannes Weſthy 

etiam defunctus fuerunt executores teſtamenti et ultimae voluntatis Do- 
retbeae Weſtby defunctae, 3 quidem Jabannem praedictus Cbriſto- 
Phorus ſupervixit, per Willielmum W. attornatum ſuum queruntur de 
Wittielmo Tyſon, jun. Gen. uno attornatorum curiae domini Regis de 
Banco hic praeſenti in curia in propria perſona ſua, de eo quod non 
reddidit eiſdem the plaintiffs 200 J. and declare on a bond entred into 

by the defendant Tyſon to Dorothy Weſtby, &c, The defendant af- 

ter oger of the bond, and condition, which was to pay money, 
pleaded payment; and iflue being joined thereon, verdict and judg- 

ment were given for the plaintiff, The errors aſſigned by Tyſon 
Plaintiff in error were, that judgment was given for the plaintiff, 
where it ought to have been given for him, and that the declaration 

vas inſufficient in law, &c, | 
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Mr. Strange for the plaiatiff in error inſiſted, that. all actions in 
the Common Pleas muſt be either by original writ, or original bill, 
or attachment of privilege; but this action does not appear to have 
been by any of theſe ways, ſor which reaſon the proceedings are 
:irregular. And in the like caſe for that reaſon judgment was given 
: againſt the plaintiff in the Common Pleas by that court, Dimack 
-verſ. Wetheral, 1 Lutw. 227, 228. Abd therefore he prayed, the 
.judgment might be reverſed. . Sed non allocatur per curiam; for this 

being before this court upon a writ of error, they cannot take no- 
tice, whether there was any original bill or not, the . defendant 
being ſued as attorney, it not being aſſigned for error, that there 
Was no original bill, Bot in order to have taken advantage of thig 
the plaintiff in error ſhould have aſſigned for error, that there was 
no bill, and took out a certiorari. and got it returned, that there 
was none. Judgment affirmed, Nov .9, 1726. | 


. William Dawſon very. John Burridge, Eſq. 
Intr. Trin. 12 Geo. B. R. 


HE deſendant Burridge brought a writ of error upon a judg- 
734. ment given againſt him in, an action on a promiſſory note by 
eee of ii dicit, and a writ of inquiry executed, and final judgment given 
eee for 3791. 14s. And the record of the Common Pleas was thus, 
: ip C, B. by . viz, Memorandum, quod 28 die Maii de termino ſanflae Trinitatis 
bil. ultimo praeterito ¶ Note, the record in the Common Pleas was of 

Michaelmas term, 12 Geo. ret. 77 3. ] venit hic in curiam Willtelms 

Dawkins, Gen. per Jobannem Elliſen attorna'um ſuum et exbibuit 
Juſtictariis domini regis de banco quandam billam ſua verſus Johannen 

Burridge armigerum, etdem Johanne Burridge babente privilegiun 
parliamenti  cujus quidem billae tenor ſequitur in haec werba, ſeilicet, 

Willielmus Dawtins ter J. E. attornatum ſuum gueritur de "Juban 
Burridge nuper de Weſtmonaſterio in comitatu Middleſex armi- 
gero babente privilegium parliamenti, pro eo, viz. quad cum, Gt. 

And ſo the declaration goes on, and the reſt of the record of the 
Common Pleas is returned, and general errors are aſſigned. Aud 

Mr. Reeve for Mr. Burridge the plaintiff-ig-error, infilled, that the 

Common Pleas could not hold plea in this caſe againſt members of 
parliament by bill; which depends upon the words of the ſtatute 

of 12 C13 V. z. cap. 3. ſeft. 2. which are.theſe.; * And if any 
' ** perſon or perſons, having cauſe of aQion againſt any of 

-« knights, citizens or burgeſſes, or any other perſon intitled 10 
-« privilege of parliament, after any diſſolution, prorogation, ot ſuch 


e adjournment as aforeſaid, or before any ſeſſions of * 
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% or meeting of both houſes as aforeſaid, ſuch perſon or perſons 
.« ſhall and may proſecute ſach knight, ciuzen or burgeſs, or other 
e perſon intitled to privilege of parliament, in his Majeſty's court 
of King's Bench, Common Pleas, or Exchequer, by ſummons 
« and diſtreſs infinite, or by original bill and ſummons, attachment 
.« and diſtreſs infinite thereupon to be ifſued out of any of the ſaid 
« courts of record, which the ſaid reſpective courts are hereby im- 
% powered to iſſue againſt them or any of them, until he or they 


% ſhall enter a common appearance, or file common bail to the 


« plaintiff's action, according to the courſe of each reſpective court.” 
And Mr. Reeve for the plaintiff in error argued, that this act did 
not intend to give a power to the Common Pleas to hold plea by 
bill, which could not do fo before; but that the act was to be un- 
der ſtood diſtributively, 1. e. that ſuch court as could hold ſuit before 
by original, might hold plea by original to be ſued againſt a member 
of parliament ; and ſuch as held plea by bill, might hold plea by 
bill againſt a member of parliament, And that this was the mean- 
ing of the act, appears by the end of the clauſe, where it is ſaid, 
according to the courſe of each reſpective court. The printed act 
he thought was miſprinted, by putting the comma after the word 
bill, and ſo joining the words, original bill, together; for in the 
«parliament roll there are no ſtops nor comma's, and therefore it was 
the printer, that put the comma after original bill, whereas there 
mould be a comma between original and bill, the parliament intend- 
ing thereby two ſeveral things, and not one, as now in the printed 
act, and that what has hardly been heard of, an original bill, an 
expteſſion not uſed in the law. Sed non allocatur ; for per curiam, 


the intent of the parliament muſt be collected from the words, and 


the words are plain and expreſs, that a member of parliament may 
'be ſued either in the king's Bench, Common Pleas or Exchequer, 
by ſummons and diſtreſs infinite (which refers to proceedings by 


original writ) or by original bill and ſummons, attachment and 


diſtreſs infinite, thereupon to be iſſued out of any of the ſaid courts, 
which the ſaid reſpective courts are-impowered to iſſue againſt them. 
Then the words, according to the courſe of each reſpective court, 
refer only to entring the common appearance, or filing common 
bail: then by the proviſo as the end of the act, whereby it is pro- 
vided, that nothing in that act ſhould give any juriſdiction or power 

to any court to hold plea in any real or mixt action, in any other 
manner than ſuch court might have done before the making that 
act, they deſigned to give a juriſdiction to hold plea in - perſonal 
actions, in another manner than they could have done before. 


Judgment was affirmed, Thurſday, November the 24, 1726. 
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; Higgins verſ.. Jennings. | 


| 8. C. 2 Sta. N treſpaſs for breaking and entring his cloſe, and treading his 


Fn full graſs, and erecting a wall upon the plaintiff's ground; the de- 
colts though fendant as to all the treſpaſs, but entring the cloſe and treading 
64 down the graſs, pleaded not guilty; upon which iſſue was joined: 
| 3 Wilſon 319 and as to the entring the cloſe and treading down the graſs, the 
to 3322 _ defendant juſtified under a right to a way, Cc. The plaintiff re- 
6 plied, extra viam; and iſſue was joined thereon, and both iſſues 
were found for the plaintiff, but the jury gave damage under 405, 

And Mr. ſerjeant Girdler moved for the plaintiff, for direction to the 

maſter to tax full coſts. And firſt, he infiſted, that the defendant 


being found guilty of erecting a wall on the plaintiff's ground, 


though the damage was under 405. that would intitle the plaintiff 


to full coſts, becauſe the title might come in queſtion upon it; and 
cited x Salk. 193. Blackly verſ. Try, where Holt chief juſtice is re- 
ported to have ſaid, if a treſpaſs is done clamando titulum, or the 
title may come in queſtion, there ſhall be full coſts. 2. As to 
the iſſue which is found for the plaintiff on the extra viam, he aid, 
the right to the way on the plaintiff's land muſt come in queſtion 
on the iſſue, viz. of what extent it is, viz. of ten or twenty feet 

breadth; and cited 2 Lev. 234. Afſer verſ. Finch, as the very caſe 
in point. | a 195 | 


Mr. Willes for the defendant urged, that by the expreſs words 
of 22 & 23 Car. 2. cap. 9. Jett. 136. in action of treſpaſs, wherein 
the judge at the trial of the cauſe ſhall not certiſy, - &c. that the 
freehold or title of the land in the plaintiff's declaration was chiefly 
in queſtion, the plaintiff ſhall recover no more coſts than damage, 
if the jury give damage under 40s. Now in this caſe the judge 
has not certified. And it was adjudged, 2 Ventr. 48. that in treſ- 

for putting ſtakes upon the f ground, and erecting 
a wall, is of the ſame nature, the plaintiff ſhould have no more colts 
than damages, the damage being under 40 3. 


Then he ſaid, as to the other iſſue, the plaintiff by his replying 
extra viam, did admit the defendant had a right to a way over his 
ground, ſo that the right to the way could not come in queſtion on 
the iſſue extra viam : and then there was no more reaſon, that the 
plaintiff ſhould have full coſts, than if he had a verdict on not 
guilty, The court took time to conſider of it; and on another 
day the chief juſtice and Mr. juſtice Reynolds ſaid, they were of 
opinion, that as to the verdict on the not guilty, though the de- 
Fendant was found guilty as to the erecting a wall, yet fince the 


judge 
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judge had not certified, that the right to the land came in queſtion, 


the plaintiff ought not to have more coſts than damages, the da- 
mages being under 40s. For perhaps the defendant declined at 
the trial to inſiſt upon a right to build the wall, Fc. But as to 
this Mr. juſtice Forteſcue and Mr. juſtice Probyn gave no opinion. 
But then all the judges agreed, the plaintiff ought to have 
full coſts as to the iſſue on the extra viam, upon the authority of 


that caſe in 2 Lev. 234. And full coſts were ordered to be taxed 
accordipgly for the plaintiff. 


The King verſ. Robert Recks. 


N information in nature of a quo warranto was filed againſt 

the defendant, to ſhew by what authority he claimed and 
exerciſed the office of a burgeſs of the borough of Chrift-Church 
Twineham in the county of Southampton, from 19 Decemb. 1721. 
to the time of exhibiting the information, The defendant: in his 
plea ſet out the conſtitution of the borough (which was by pre- 
ſcription) and that he was choſe a burgeſs the 19th of December 
1721. according to the conſtitution he had ſet out, and that be 
was ſworn and admitted into the office. To this plea there was a 
replication, in which ſeveral iſſues were tendred and joined. The 
fourth iſſue was, that the defendant was not ſworn nor admitted 
idto the office of burgeſs, as in his plea he had alleged. The caufe 
was tried at the bar the 7th of Hamer: by a Hampfhire jury. 
And all the iſſues being upon the defendant, 4 gave evidence to 
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How to au- 
thenticate an 
adm ſhon that 
is not ſtampt 
& the time. 


maintain the three firſt, But then in order to prove his being ſwarn 


and admitted the 19th of December 721, he produced an inſtru- 
ment in parchment, purporting the (wearing and admitting on that 
day five burgefles, of which the defendant was one, but not named 
the firſt in the ſaid inſtrument, but the third, two others being 
named befare him. It was proved to be ſigned by the burgeſſes 
then preſent ; but it was ſtampt only with one ſtamp. Upon which 
Mr. Attorney General for the King objected, that this is no proof 
of the (wearing and admitting of the defendant (both which it was 
incumbent an him to prove) nor could be admitted to be read in 
evidence: for by the ſtatute of 9 & 10 Will. 3. cap. 25. an act 
for granting further duties upon ſtampt vellum, parchment and 
paper; ſe, 27. for every piece of vellum or parchment, and for. 
every piece of paper, upon which any admiſſion into any corpora- 
tion, Cc. ſhall be written, 1s, ſhall be paid. Then ſe##. 59. the 
commitſioners ate required to ſtamp, &. And afterwards by that 
clauſe tis enacted, if any inſtrument or writing by that act intended 
to be ſtampt, ſhall contrary to the intent thereof be written or in- 
broſſed by any perſon * being a known clerk we 
To = ; 
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ficer, who in reſpe of any publick office or employment is or ſhall 
be intitled to the making, writing or ingroſſing the ſame) upon 

archment or paper not ſtampt according to that act, then there 
ſhall be paid to his Majeſty, &c. over and above the duty aforeſaid, 
for every ſuch inſtrument or writing, ten pounds; and that no ſuch 


_ inſtrument or writing ſhall be pleaded or given in evidence in any 


court, or admitted in any court to be good or available in law or 
equity, until as well the ſaid duty as ten pounds ſhould be paid to 
the King, &c. and a receipt produced for the ſame, Ec. Mr At- 
torney General therefore inſiſted, that this inſlrument, being an 
admiſſion of five perſons to be burgeſſes, ought to have five ſtamps. 
That it could be good for none for the uncertainty, or at moſt it 
could be good but for one ; but that could nor be forthe defendant, 
for if it was good for any, it muſt be for the firſt named; but the 
defendant was the third named, and therefore it could not be good 


for him. And of this opinion were Raymond chief jultice, and 


Farteſcue and Reynolds juſtices, after having heard what the counſel 
for the defendant could ſay. But then they offered in evidence four 
other diſtin pieces of parchment, dated the ſame 19th of December 
1721. each of them being duly ſtampt, which imported the ſeve- 
ral admiſſions and ſwearings of the four burgeſſes laſt named in the 
other parchment, and one of them the particular ſwearing and ad- 
miſſion of the defendant. But then it was proved by the witneſs 
who produced theſe pieces of parchment, that the entries were not 
made upon them, nor were any of them ſtamped, till near two 
months after the 19th of December 1721. nor were any of them 
ſigned by the burgeſſes that elected and were to admit the defendant. 
But after having heard what was objected to this fingle inſtrument, 
wherein Reeks alone was ſaid to be admitted and ſworn by Mr. 
Attorney General and the other counſel for the King, and what 
was infiſted upon to ſupport it by Mr. Reeve and the other counſel 
for the defendant, the Klas judges were clear of opinion, that this 
inſtrument was no evidence, nor could be admited as ſuch, to prove 
the defendant was admitted and ſworn the 19th of December 1721. 
for it appears it was not entred upon, nor the parchment ſtampt, 
till two months after; and by the act the admiſſion is to be on paper 
or parchment ſtampt at the time, otherwiſe it is not to be given in 
evidence, 'till the penalty is paid, and certificate thereof produced. 
Upon which they directed 125 jury as to this iſſue, to find for the 
King. But the judges acquainted the counſel for the defendant, 
if they inſiſted upon having a verdict upon the other iſſues for the 
defendant, the trial muſt proceed, and the evidence muſt be heard 
on thoſe iſſues for the King, and then they muſt be left to the con- 
ſideration of the jury, whether they would find for the King or 
the defendant, as to thoſe iſſues. But then they put them in mind, 


if a verdict on theſe three iflues ſhould be found for the . 
5 
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Yet judgment of ouſter muſt be given againſt the defendant, accord- 


ing to the caſe of the King againſt Pindar, in an information in The King - 
nature of a guo warranto, for exerciling the office of mayor of . . 


Penryn: he pleaded the conſtitution of the corporation, and that 
he was elected and ſworn mayor, & c. and iſſue being taken in the 
teplication, both as to his being elected and as to his {wearing, upon 
the trial the jury found he was elected; but then they found upon 
the other iſſue, that he was not ſworn; and thereupon judgment 
of ou er was given againſt him in this court, Eafter term 1724. 
and on a writ of error brought on that judgment in the houſe of 
Lords, that judgment was affirmed, March 22, 1725. Upon 
conſideration whereof the coun{el for the defendaat agreed, that 
by their conſent the jury ſhould find all the iſſues againſt the de- 


fendant ; and ſo they did. Note, Mr. juſtice Probyz had not 
took his place in court, when this trial came on, 


William Gordon, clerk, verſ. Robert Lowthert, Eſq; 
| late governor of Barbadoes. 


T a committee of the council at the Cockpit, Decemb. 14, 1726. 
for hearing plantation cauſes, the defendant Lowther's petition 
for a diſmiſſion of the plaintiff's writ of error came on, upon this 
caſe, Mr. Gordon brought an action for a libel againſt Mr. Low- 
ther in Auguſt 1722, in the court of Common Pleas in Barbadoes, 
to which Mr. Lowrber put in a ſpecial juſtification, and upon a 
demurrer judgment was given in that court for the defendant Mr. 
Lowtber, in September 1724. Upon which judgment Mr. Gordon 
brought a writ returnable before the governor in the courtof errors, 
and the 12th of June 1725 the judgment was affirmed, and Mr. 
Gordon moved for an a which was then granted, and re- 
ceived and filed ; fince which time Mr. Gordon never proceeded 
upon his appeal, nor procured the proceedings to be tranſmitted, 
but Mr. Lowtber procured them all to be tranſmitted at his own 
expence, and applied to his Majeſty by petition, to diſmiſs the 
appeal, Which being referred to the committee, they being ac- 
eg, that the rule was, that the party appealing muſt procure 
the proceedings to be tranſmitted, and proceed, within a year after 
the appeal allowed in the plantations ; and upon producing two 
precedents, wherein ſuch diſmiſhon had been ordered, without 
giving notice to the appellee ; the lords and others of the committee 
agreed to report to his Majeſty their opinion, that the a 


ppeal 
ef Mr. Gordon ought to be diſmiſſed with 5 J. coſts (following the 


ee produced as to the coſts) without any notice given to 
Cordon, or any agent of his. Note, among other lords, the 
privy ſeal,” lord Trevor, and chief juſtice Raymond, the maſter 


3 


3 g 


1448 Mich. Term 13 Georgii regis. 
8 of the rolls, and the lord chief juſtice Eyre, were preſent, and 
agreed to the order. „ 


Magoons and Premanee verſ. Dumareſque, er e contra, 
Decemler 14, 1726. 
. the ſame committee of council there came on the petition 


of Magoons and Premanee, owners of the ſhip L'E/prit, and 
a petition of Mr. Dumare/que, officer of the cuſtoms in Jerſey, 


and a letter from the greffier of Jerſey to the clerks of the privy. 
is 


council ; all which, by order of ajeſty in council, were te- 
ferred to this committee. And they aroſe upon this caſe. Mr. 
Dumareſque made a ſeiture of the ſhip and goods, as forfeited, for 
having imported into Jerſey Eaft-India goods, contrary to the act 
of parliament ; and thereupon commenced a ſuit in the royal court 
there, for a condemnation of the ſhip, Magoons and Premaner, 
owners of the ſhip- and goods, inſiſted there, that the ſhip was 
drove in by ſtreſs of weather. The court looking on it as a caſe 
of difficulty, without making any determination, ordered their 
| greſjier to lend a letter to the clerk of the council, taking notice 
of the difficulty, and deſiring his Majeſty would determine the 
matter here; which he did write, and tranſmitted all the proceed» 
ings hither. Upon which Magocnt and Premanee petitioned for an 
order for the delivery of the ſhip and goods; and Mr. Dumare/que 
. petitioned for an order, for the royal court of Jerſey to proce: 
and determine the ſeiſure. And the lords and others of the com- 
mittee being all of opinion that the court of Jer could. not 
tranſmit the cauſe to his Majeſty for difficulty, but ought to have 
determined the right of the ſeiſure one way or other, agreed to 
report their opinions to his Majeſty, that an order ſhould be made 
by-his Majeſty in council, taking notice that' the tranſmiſhon was 
irregular, and commanding the royal court of Jerſey to proceed i 
give judgment. | | 1h 
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Dyke and others very Blakſton. 
Inter. Mich. 13 Geo. B. R. Rot. 


RR OR ona judgment in the Common Pleas in an indehita- 
tus aſumnbt by nil dicit, and a writ of inquiry executed, 
and final judgment given for the defendant Bale, who was 
plaintiff in the Common Pleas. Mr, Parker for the plaintiff took 
exception. The record is, that the defendants below veniunt et nil 
dicunt in barram, &c. but it is not faid, they appeared by attorney, 
as it ought to be z and the law is ſo ſtrict as to that, that the 
omiſſion of the Chriſian name of the attorney is error, 1 Roll. 
Rep. 336. Hewfon's caſe z nor is it faid, the defendants A 
in proprits perſons. Sed non allocatur ; for when it is ſaid, vr- 
niunt, that imports in proper „if it is not ſaid it was by 
attorney. The ſecond error aſſigned was, that the writ of inquiry 
was returnable guindena Paſchee, and the iniquiſition was retur 
to be taken the 25th of April, which was guindena Paſchae, an 
therefore ill; becauſe the law making no fractions of the day, the 
inquiſition could not be took on day of the return of the 
writ, Sed non allocatur 3 for the court will take it, that the in- 
 quiſition-was took on that day before the writ was returned, whicli 
is well enough, for it may be executed on that day, and S_ 
have been executed before the writ was returned, otherwiſe 

inquiſition could not have been returned, Judgment was afrmed 
November 12, 1726. | | 


Waker White ver, William Clever. 
- Intr. I 1 C B. N. 


| TEAS on a bond dated 27th of Pine, 10 Ges. of the penalty 5. C. 1 Str. 


of 1091, the defendant prayed _—_ of the bond, and the 888 
condition; which. condition, recitin 
tiff were lately choſe collectors for the overſeers of the poor of Sz. 
Andrew Ho!bourn for the year enſuing, according to the cuſtom of 
the pariſh, and that the ſaid Walter #bite could not conveniently , 
attend and ſerve the ſaid office by reaſon of buſineſs, was, that if 
the faid Wi am Chroer ſhould collect all ſuch monies as ſhoold 
be tn be collected by virtue of the ſaid office, and ſhould careſully 
execute the ſaid office ſingly, without trouble to or aſſiſtunoe from 
the fad Walter White, and do other things mentioned in the con- 
dition, not material to the preſent caſe to be mentioned, the obli- 


8 R gation 


at the defendang and plaia- 5,06. 
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gation was to be void, elſe to be in full force. Then the defen- 
dant pleaded, that he did diligently exerciſe the ſaid office ſingly, 
without trouble to or aſſiſtance from the ſaid Walter White, and 
then pleads performance of the reſt of the condition. The plain- 
tiff replies, that the defendant nen executus. fuit diffum officium 
ſirgulus, Anglice ſingly, fine auxilio de dicto Waltero White, frout 
praediftus Willie/mus ſuperius placitando allegavit ; et hee petit quid 
inquiratur 756 patriam. The defendant rejoins, proteſlando that 
the plaintiff kept the defendant's books out of his cuſtody without 
his conſent from the 22d of April 172 5. to the 24th of June next 
following, et libros illos ſemper abinde detinuit, cuſtodivit, et illot 
erdem Villielmo deliberare denegavit, per quod the defendant after the 
detaining of thoſe books out of his cuſtody, the money, &e, ſingly 
could not collect; for plea faith, quod verum ef} that the plaintiff 
in propria perſona ſua exercuit officium praedictum à praedicto 


22 die Aprilis anno ſupradicto uſque praedictum 24 diem Juni, 


2 the defendant fold to the defe nee 


fed quod praedictus the plaintiff voluntarie ſuſcepit et officium 
praedictum a tots tempore, praedicto exercuit fine requifitione vel a. 
ſenſu praedidli the defendant, qui per totum tempus pracdictum femper* 
parutus ſuit er obtulit to the plaintiff apud Londinum pracdittum 
in parochia et warda praediftis dictum officium ad - exercendum fin- 
gulus, Anglice fingly, fine auxtho proedicti the plaintiff ; et bor 
idem the defendant parutus eft veriſicare, &c. The plaintiff demurred 
ſpecially,” and ſhewed for cauſe that the rejoinder was a departure 
from the bar; the defendant joined in demurrer. And after hear- 
ing what Mr. ſerjeant Giraler could ſay in behalf of the defen- 
dant, the court was clear of opinion, that the rejoinder was 
naught ; for if the fact there diicloſed amounted to ſhew, that 
the defendant had executed the office ſingly, the defendant ought 
to have joined iſſue with the plaintiff upon the iſſue offered by 

him in his replication, and given this matter in evidence: but if 

the fact ſet out in the rejoinder was only an excuſe for'the defen- 

dant's not having exerciſed the office, as the court took it to be; 

then it was a departure from the bar; and the defendant ought not 

to have pleaded, that he did execute the office ſingly, and rejoin 

this matter; but ought to have pleaded this matter at firſt. Judg---- 


4 
= 


> ment for the plaintiff, November 3, 1726. 
5 Robert Spark. ver/. Thomas Jobber. 
Intr. Trin. 12 Geo. B. R. Rot. PP 


4 
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N an indebitarus aſſumpfit for dee no 00 bait merci- 
moniis merchandizts et rebus by the plain at the requeſt of 


ce 
* 3 


: 


* 


«oo 


3 —_— 


1 


. * * 
N J - * 12 0 © _— - - g — — * 
2 — . Wa «x 5 N - hs peas 7 

— * * 1 - . * 

Mich. T : 11 18. AN 

* * 5 

ich. Term 13 Georgii regis 1 
IK II. f 

4 q - - 4 . 
F * ** * . 


laid in the ſam2 manner, the defendant demurred to the declara- 
tion, and the plaintiff joined in demurrer. The cauſe coming on 
in the paper gth of November, no (counſel appeared for the de- 
fendant. Whereupon the counſel ſor the plaintiff prayed judg- 
ment, alleging it was only a demurrer for delay. But the court 
objected, that the word eus was a very uncertain word, for it 
might be for rent, or money due on a bond, Cc. for which an in- 


debitatus aſſumpfit would not lie. But the counſel for the plain- 
tiff informing the court, that the defendant declared he would not 


defend it, judgment was given for the plaintiff. Note, this was 
only an interlocutory judgment on the demurrer. 18881581 


Lancaſter ver Fler 2 n 


N an action brought by the plaintiff L. againſt the defendant, , ... 

1 the defendant put in bail, — 9 was ſurrendred in 8 — 
diſcharge of his bail, and committed to the Marſbalſea; the plain- = on be 
tiff proceeded in the action, and got judgment, and ſued execu- Rn 
tion thereon by elegit, upon which the ſheriff took an inquiſition, «git has been 
and levied ſome of the goods of the defendant in part of the debt, e 


but returned, the defendant had no lands. 


moved, that the defendant might be diſcharged out of cuſtody: 
for ſince the defendant has choſe an elegit, he can have no other 
execution becauſe he has made election, to take the elegit accor- 


ding to the ſtatute of Hm. a. c. 18. 2 Inft. 395. Coke ſays, af- 
ter ſuing out an e/egit, the plaintiff upon a judgment in debt can- 
not have a'capiaz. Upon which the court made a rule, for the 
plaintiff to ſhew cauſe, Ar. And at another day the judges were 
all of 'opinion, that it being returned, that the le had no 
lands, the elegit was to be conſidered only as a, fferi faciat, thou 


goods were levied; and that if the defendant had been at large, x 
plaintiff might have had a capias ad ſatisfaciendum. So is Hobart's 
opinion, Hob. 58 Foſter verſ. Jackſon. 1 Leu. 92. Glaſcoct ver. 
Morgan. But if any land had been extended on the elegit, the 
tion. The former 


plaintiff had been bound down to that execu 
rule was diſcharged November 25, 1726. 
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Mr. ſerjcant Whitaker ban hes 
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I! The King wr, Fawle. 
November"23, 1726. 
Todiftmentfor N R. Fazakerly moved for a certiorari, to remove an indict- 
char aa 11 ment found againſt the defendant, for a felony in ſtealing 
corporation, forme hay, from the quarter-ſeſfions of the peace held for the town 


and corporation of Chippington- Norton, upon affidavits that the de- 
fendant could not have a fair trial there. And he cited a cafe be- 
tween the King and Powell, where a certiorari was granted, to te- 
move an indictment from the quarter- ſeſſions of the Opus for 
Salop, for the like reaſon. And a rule was made, for e proſe - 
cutor to ſhew cauſe ; which was afterwards made abſolute, 


Parry very. Berry. 
8 „NM ens, 
s. &. 2 . NHR. Mee moved to roceedings upon a ſeire facia 
. J. againſt the bail, Furs e Ry dhe on agion 
diec after judgment recovered. againſt him, and after a capiac ad 
Satrsfacienaum thereupon ſued out and returned, hut before the re» 
turn of the. ſecond {tre facigs againſt the bail, till which: time 
the bail had time by the courſe of the court to furrender, the prin» 
cipal, ang was prevented doing it by the ac of God, u. hit 
nd, hy : ON made ta 8 But afterwards 44 
upon Mr. Tarsers Newing C | , Was. „ de 
lt it was the hait's — they did not ſurrender him. 
he, Mying till after the return of the copies ad ſatigfacimdum. 
And a mation made in behalf of the bail. Mich. 1 Gets a. B. R. 
2 hn and Tres, in the like caſe, was for the fame teaſon 


Ai dt Rule was made laſt term, to ſhew cauſe why prohibition 
his wages, and ſhould not be granted to the court of admiralty, to ſtay a 
lad dee ſuit by the defendant as maſter of the ſhip Victory for his wages, 
made inf upon a ſuggeſtion that the contract was made upon land, Vc. ace 
Mew 70 cording to the caſe of Clay verſ. Snellgrave, Trin. 12 Will 3. 


ris, probibi= B. R. 1700. See before, 576. ] ſhortly reported in Salk. 33. where 


ion deni k ] for 
2 It was held, a maſter of a ſhip could not ſue in the admiralty his 


tence. 
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His wages, where the contract was made upon land, though ma- 
rinets were permitted ſo to do, by indulgence rather than of ſtrict 
right. And Mr; Reeve for the defendant fhewed for cauſe why 
"the tule for the prohibition ſhould not be made abſolute, that the 
application to this court was (00 late, for it us aſtet ſentenc; 
and then it was infiſted upon, no ptohibit'bn hould go, 'unlefs it 
appeared. upon the face of the libel; that the admiruity had ge 
Jotiſciction, which it did not-in-thibedſe. Upon which the dsoſe 

was put off this term and tow the ap th of Gitaler Mir. Fazaner. 
Ty for the prohibition inſiſted. that though it was aftet ſentence, 
yet if it did not appear upon the Thee of the libel, that the 'ags 
wimlty-had-a juriſdiction, a prohibition. bought to go. t canto 
be within their jurildiction, unleſs the contract wal lad © be e 
altum mare, which is not done in this caſe, for it is only laid to 
be infra fluxum et refluxum maris, infra juriſdictionem curiae 
admiralitatis. In Hob. 212. it is held, that it is not enough to 
give the admiralty juriſdiction, that a fact was done infra juriſ- 
dictionem maritimam therefore the laying the contract to be made 
ina juriſdiftionem admiralitatis is not ſufficient: then laying it 
to be infra fluxum et refluxum maris is not enough, becauſe at 
low-water that is within the juriſdiction of the common law. 
And it cannot be made good by intendment, for in 1 Vert, zog. 
the taking not being expreſly laid to be ſuper altum mare, though 
the book ſays, there was much to imply it; yet the court held it 
not ſufficient, for the alleging it was abſolutely neceſſary. Sed nau 
allocatur ; for the court was of opinion, that the contract being laid. 
to be made infra fluxum et refluxum maris, it might be upon the 
high ſea ; and was ſo; if the water was at high-water matk ; as it. 
might be on land, if the water was at low-water mark; for in 
that.caſe there is diuiſum imperium between the common law and 
admiralty juriſdiction, according as the water was high or low, 
Then when it is ſaid to be infra juriſdictionem admiralitatis, it is 
ſufficient ; and amounts to the fame, as if it had been ſaid to be 
Juper altum mare. But if it had appeared upon the libel, that the 
contract was made upon the land, the adding infra juriſdictionem 
admiralitatis, or infra juriſdifionem maritimam, could not have 
been enough, to intitle the admiralty to a juriſdiction. And 
therefore the rule for the prohibition was diſcharged. See 1 Roll, 
Ar. 532. pl. 12, where it is held to be ſufficient, to allege that 
the contract was made infra juriſdictionem admiralitatis, without 
laying it was made faper altum mare ; for if it was not made on 


the high ſea, it ought to be ſuggeſted on the ather fide, to have a 
prohibitian, 
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Milne ings n e King . Benoier. 
nn e. M7 — — l to 4580 an order made at the quarters 
Lan Cape 44-2 ſeſſions at Hereford, whereby the father in law was order. 

. 


ed to maintain his daughter in law ; becauſe he was not by law 

The kKiog Obliged to maintain her. And he cited the King verſ. Munch, 

ve, Mundy. Tein. 5 Geo. an order made by the juſtices upon a ſon in law, io 
maintain his mother in law, was quaſhed. And a rule was made 

to ſhew cauſe, why it ſhould not be quaſhed; which rule was 

made abſolute, no perſon ſhewing cauſe to the contrary, Hl, 

13 Geo. E K January 31, 1726. 7 
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William Gregſon ver/. John Heather. 
Intr. Mich, 13. Gee. B. R. 


T* plaintiff brought an action of debt upon a bail-bond 8. C. 3 Sm. 
for 130 J. as aſſignee of William Nicholls, Eſq; late ſheriff 727. 


of the county of Surrey, and laid it in London, and ſet j* get on 


out, that the defendant 7th January 1724. at Stretbam in 1 


Surrey, was arreſted by the ſaid ſheriff upon an attachment of . 
privilege at the ſuit of the plaintiff, Cc. and that the ſheriff took rel war the 
bail for his appearance, and the deſendant then and there became made, and the 
bound to the ſheriff in this bond, Cc. with condition, that he 2994 ok, in 
ſhould appear, &c. but ho did not appear, &c. whereby the bond — 2 
became forfeited ; and that the ſaid William Nicholls afterwards, was laid, and 
viz. 22d December 1725. at London, viz. in the pariſh of Sr. . 


Mary le Bow in the ward of Cheape, at the requeſt of the plaintiff L, and 


aſſigned to the plaintiff the ſaid bond, according to the ſtatute, 2 5 
Ec. The defendant demurred generally, and the plaintiff joined the dn roi 


the ſame point 
in demurrer, And the exception Mr. Fazakerley took to the de- ruled fo agaia 


claration in behalf of the defendant was, that the ſheriff could on ** 


areſt only within his county, and take the bail-bond only there, 2 


Norcreſt 
which was in Surrey and therefore the aſſignment being tranſi- v. Aube 


tory matter, and not local, ought to have been laid at Stretbam in 
Surrey, where the bond was taken, and not in Londen. But the 


court was unanimous of opinion, the plaintiff might lay the aſſign- 


ment in London, if he pleaſed. And therefore gave judgment for 


Ge plaintiff, January 27, 1726. 


David 
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ES David Cheſman and Elizabeth his wife ver/, Margery 
| ar Nainby. „ | 


-Intr. Mich. 13 Geo. B. R. Rot. and intr. Eaſe- 
term, 11 Geo. C. B. Rot. 396. 


s. c. 2 Sm. L RROR upon a judgment given in debt againſt the plaiftifs 
739. in error upon bond for the defendant in error and plaintiff 
What ben is below ; wherein Nainby the plaintiff below declared upon a bond 
trade is good. entred into by Elizabeth the wife of the plaintiff in error, dum 
14. Hard. 53. ſo/a, by the name of Elizabeth Vicars, dated the 5th of Oober 

8 Geo. to the ſaid Nainby in 100 /. The defendants. in the Com- 

mon Pleas, Cheſman and his wife, prayed oyer of the bond, 

and of the condition, which was thus: Whereas the above. 

named Margery. Nainby, at the ſpecial requeſt of the abovebound 

Elizabeth Vicars, is to take her the ſaid Elizabeth Vicars for her 

; hired ſervant, to attend in her ſhop, and to inſpeR het ovſtomen 

here, and to ſhew her goods, and further to ſtand; by and 'affit 
her the ſaid Margery in her ſaid ttade and buſineſt of a liper- 
ditaper, whereby it is preſumed the ſaid Eli aabeth, if the continues 
any length of time in the ſaid ſervice of the ſaid Margery, mzy 
become a perſect and knowing petſon in the ſaid; trade ; and 
whereas the ſaid M. N. conſents to hire and take ber the: faid 

E, V. upon and in conſideration only upon the expteſs ptomile 
and agreement of the ſaid Eig. that ſhe thall not dor will at any 

time after ſhe (hull have left the ſervice of the ſaid Margery ſet up 
of exerciſe the ſaid trade of a linen-draper, cither-by-herſeli or am 
ether perſon in truſt fat her directly or indirectiy, in any bop, 
room or place within the ſpace of half a mile of the now dwelliogs 
houſe of the ſaid N. N. in Drury-lane, or in any other houſe 
that ſhe the ſaid M. N. her executors or adminiſtrators, ſhall think 
proper to temove to, in order to carry on the ſaid trade of a linea -· 

. draper, not ſhall the ſaid Z1iz. within the ſame ſpace of half a 

mile directly or indirectly be concerned in or aſſiſt or inſtruR any 
other perſon in the managing and carrying on the ſaid trade, under 
colour or pretence of being a ſervant to ſuch perſon, or under any 
other colour or pretence whatſoever z which ſaid promiſe and 
agreement, joined with the good character and opinion ſue the fad 
M. N. hath of the integrity and honeſty of her the ſaid Elia. i 
the ſole conſideration that bath obliged the ſaid M. N. to take the 
ſaid Elig. into her ſervice for three years: now the condition of 
the above obligation is ſuch, that if the ſaid Eliz. Vicars (hall 28 
contrary to and in breach of the above recited promiſe and agr®*- 
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ment, according to the true intent and meaning thereof, or of any 
part thereof, that then and in ſuch caſe the ſaid Eg. FVicars, her 
executors and adminiſtrators, ſhall thereupon pay or cauſe to be 
paid tothe ſaid M. N. her executors, adminiſtrators and affigns, 
the ſum of 100 J. the ſaid 1004. being the conſideration money 
the ſaid MA. N. might reaſonably expect with an apprentice to the 
aid trade; that then this obligation to be void, otherwiſe to re- 
main in full force. After oyer of which ſaid bond and condition 
the defendants pleaded in bar, that the ſaid Elix. from the making 
of the ſaid bond did continue and remain in the ſervice aforeſaid 
until the 28th day of April 1724. and then left that ſervice, and 
that the ſaid Margery continued to inhabit and reſide and exerciſe 
her ſaid trade in her ſaid manfion-houſe in the ſaid ſtreet vacaro 


Drury dane from the time of making the ſaid bond till the time 


*of ſuing out her original writ; and that the ſaid Ex. within half 
a mile of the ſaid manſion-houſe of the ſaid Margery at any time 
after the departure of the ſaid E&z. out of the ſervice of the ſaid 
Margery directly or indirectly was not concetned in or had in- 
ſtructed or aſſiſted any other perſon in managing oc crerciſing the 
aid trade, under colour or pretence of being ſervant to ſuch per- 
fon, or under any other colour or pretence whatſoever; and the 
defendants further plead, that the ſaid Ez. at any time after the 
departure of the ſaid El. out of the ſaid ſervice of the ſaid Mar - 
gery did not uſe or exerciſe the ſaid trade cather by Herſelf or by 
any other perſon. in truſt for her directiy or inditectly in an hop, 
toom or place within half a mile from the. ſaid manſion - houſe of 
the ſaid A. N. Cc. The plaintiff below replied, chat the faid 
Elia. from the time of making the ſaid bond did continue and re- 
main in the ſaid ſervice, and out of the ſaid ſervice did depart, as 
the defendants above alleged; and that the ſaid continued 
to inhabit, reſide and exerciſe her trade, as. the defendants above 
alleged; but the ſaid Margery further ſaid, that the faid Blix. 
within the ſpace of half a mile fram the ſaid manſion - houſe of the 
ſaid Margery above- mentioned, and within fine months next after 
the departure of the ſaid; Elia. out of the ſaid ſervice, did aſſiſt 
and inſtruct a certain perſon, via. the ſaid David Cheſman in u 
viſando er exercendo miſterium pracditiam in the condition above- 
rages contrary to the tenor of the LO — Vis. in 
ud ſtreet called ne, Fe. et peret inguiratrur 
þer patriam ; upon which iſſue was joined. And upon a trial at 
mf priut in Midaleſer, before lord chief | juſtice King, a verdict 
was found for hey wary and judgment given for her by the 
court of Common Pleas. Upon which judgment this writ of error 


vn brought, 
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Mr. Strange for the plaintiffs in error agreed, that a bond given 
for a valuable conſideration, to reſtrain the exerciſe of a trade in a 
particular place, would be good; and therefore he ſaid he would 
not diſpute the reſolutions in the caſes of Mitebell verſus Reynoldi, 
adjudged Hi. 11 Ann. B. R. and of Bowers and Wrench, adjudged 
the ſame term. But he inſiſted, here did not appear in the condi- 
tion of this bond to be any conſideration ; becauſe it does not ap- 

by the condition, that M. N. was compellable to take E. J. 
into her ſervice. Margery Naznby's taking Eliz. Vicars is the me- 
ritorious conſideration of the bond ; but that was executory, at the 
time when the bond was made; and therefore if there was no 
power in E. Y, tocompel M. N, to take her, as there does not 
any appear, that cannot be called a conſideration, fince M. N. 
might refuſe it; and for this he cited Yelv. 49. Allan verſ. Randall, 

that where the condition was executory, the plaintff to intitle him- 
ſelf to an action upon the promiſe againſt the defendant, ought to 
ſhew, he had performed, or was under legal obligation to perform 
it. And although by the plea the defendants plead, that the ſaid 
Eliz. from the making of the ſaid bond, which was the 5th of 
October 1722. did continue in the ſaid ſervice till the 28th of April 
1724. and then left that ſervice; yet the court ought not to re- 
d that allegation, but the judgment of the court, whether the 
Toad was good, ought to be founded upon what appears in the 
bond itſelf. Sed non allocator. For per curiam, it appears plainly, 
that Margery Nainby had agreed to E. J. into her ſervice ; for 
in the condition of the bond it is ſaid, M. N. is to take E. V. into 
her ſervice, &c. which imports an agreement by M. N. fo to do: 
and it is further ſaid in the condition, M. N. conſents to take the 
ſaid E. V. and in another place it is recited in the condition, that 
the ſaid E. V. s promiſe and agreement, &c. is the ſole conſideration 
that hath obliged M. N. to take the faid E. V. into her ſervice, 
Se. all which expreſſions import an agreement between M. N. 
and E. JV. that M. N. ſhould take E. V. into her ſervice, in con- 
ſideration that E. V. had agreed not to trade, &c. And this being 
in the condition of the bond ſealed by the ſaid E. V. appears to 
have been ſo under her hand. Beſides, the plea confeſſes M. N. 
did take her into her ſervice, and that E. V. departed from it; 
and therefore all the court held the bond, notwithſtanding this 
objection, was 2 good bond. And if M. N. had refuſed to take 
E. V. into her ſervice, &c. E. V. ought to have pleaded it; inſtead of 
which the defendants have ſhewed by their 2 that E. V. was 
admitted into M. N,'s ſervice, &c. Then Mr. Strange inſiſted 
further, this bond was void, becauſe the reſtraint of was not 
confined to a particular place, but was in effect general; becauſe 
the condition is not only that E. V. ſhould not exerciſe the . 
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Ge. within half a mile of the then dwelling-houſe of M. N. in 
Drary-lane, but it is alſo of any other houſe that M. N her exe- 
cutors or adminiſtrators, ſhall think fit to remove to, to carry on 
the ſaid trade; which may be extended all England over; for if 
E. V. ſets up in the remoteſt part of the kingdom, if M. N. her 
executors or adminiſtrators, removes within half a mile of that 
place, E. F. muſt not exerciſe her trade, &c. there; and fo 
toties quoties : fo that by that means the bond will be a general 
reſtraint every where: whereas theſe ſorts of bonds are not good, 
unleſs the exerciſe of the trade is only reſtrained in a particular 
place, But to this ſerjeant Whitaker anſwered for the defendant in 
error, that if a bond is given, with condition to do ſeveral things, 
and ſome are agreeable to law, and ſome againſt the common law ; 
the bond ſhall be good as to the doing the things agreeable to law, 
and only void as to thoſe that are againſt the law. But if a bond 
is given, with condition to do a thing againſt an act of parlia- 
ment, and alfo to pay a juſt debt; the whole bond will be void : 
becauſe the letter of the ſtatute makes it void, and is a ſtrict law. 
So is Hob. 14. Norton ver /. Sims. 14 H. 8. 15. 3 Co. 88. 1 Ventr. 
237. Now the breach is aſſigned upon part of the condition, 
which is good in law; and therefore if the other part, to which 
Mr. Strange takes the exception, ſhould be againſt law, yet that 
will not hinder the plaintiff's recovery upon this part of the con- 
dition, which is legal. And of that opinion was the whole court. 
And judgment was affirmed, Friday February 3, 1726. After 
this, error was brought in parliament, and February 22, 1727. by 


the unanimous opinion of all the then twelve judges this judgment 
was affirmed with 40 J. colts. 50 


Gabriel Johnſon ver/. James Laſerre. 


Intr, Hil. 13 Geo. B. R. and Trin. 12 Geo. C. B. Rot. 
| 1326. 


RR O R upon a judgment in a ſcire facias ſued in the Com- 8. C. 2 8. 
mon Pleas by Laſerre upon a recogniſance for 440 J. entred M 
into by Johnſon to Laſerre, in which judgment was given for axecutoris not 
Laſerre, Jobnſon the defendant in the Common Pleas prayed obliged to 
there oyer of the recogniſance, and the condition, which condition $75 Mon 
recited, that Hugh Howard and Thomaſine his wife, executors of court may 
= Lang flon, Eſq. had ſued a writ of error returnable in the take . 
ing's Bench, upon a judgment recovered in the Common Pleas 
by Laſerre againſt Howard and his wife; if therefore the ſaid 
Howard and his wife proſecuted the writ of error with effect, _ 
an 
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and paid the ſum recovered, and alſo the damages and coſts that 
ſhould be awarded if the judgment ſhould he affirmed, Sc. that 
then, &c. after which oyer had, the ſaid Jobnſon pleaded in bar of 
the /cire facias the act of 16 & 17 Car. 2. c. 8. to prevent arreſts 
of judgment and ſuperſeding executions, and the proviſo therein, 
that that act ſhould not extend to any writ of error to be brought 
by an executor, &c. per quod the ſaid recogniſance taken con- 
trary to the ſaid ſtatute vacaa in lege exiſtit. And upon demurrey 
judgment was far the plaintiff Laſerre in the Common Pleas, Ang 
Mr. Strange far the plaintiff in error inſiſted, that executors by the 
act of Cor. 2. were not obliged to enter into recogniſances upon 
writs of error brought by them upon judgments obtained againſt 
them, and that this appearing to be ſuch a recogniſance, was void. 
But per totam curia u, if a man will voluntarily enter into ſuch a 
cecogniſance, tis good at common law. And judgment was af- 
farmed. Thurſday February the gth, 1726. | 


. | Watts and his wife ver /. Goodman. 80 
Intr. Trin. 12 Geo. B. R. Rot. 467. 


N debt upon bond dated the zoth of December 1707 for 1000. 
entred into by the defendant to Samuel Rutter former huſband 

of the plaintiff s now wife, to whom ſhe was adminiſtratrix; the 
defendant prayed oyer of the bond, which being entred in Sec ver- 
Za, it was; Noverint univerff per pragſentes, that the defendant and 
Benjamin Fawkner were bound to the ſaid Samuel Rutter in 1ool. to 
be paid to the ſaid Samuel Rutter, ad quam quidem ſolutionem bene 
et fideliter faciendam abli gamus nos et utrumgue noftrum per ſe pro 
toto et in ſolido haeredes executores et adminiſtratores noftros, &c. quo 
lecto et audito, the defendant petit judicium de narratione proe- 
dicta, becauſe the fays, that the ſaid Benjamin Fawhner /igi/lavit 
et deliberavit the ſaid bond as his act and deed to the ſaid Samuel 
Rutter, and became jointly bound with the defendant to the faid 
Samuel Rutter, and is yet alive, viz. at, &c. unde, &c. petit ju- 
dictum de narratione praedicta et quod narratio illa caſſetur, &c. 
T'o which the plaintiff demurred, and the defendant joined in de- 
murrer. This cauſe coming on in the paper the 26th of January; 
it was objected for the defendant, that the bond was a joint bond, 
there being no words in it, to make it ſeveral ; and therefore the 
plaintiffs had brought their action wrong, in ſuing the defendant 
alone. But Mr. Robinſon for the plaintiff argued, that the bond 
was joint and ſeveral, and cited Dier 310. pl. 8. where an obliga- 
tion was made by three, and the words were, obligamus nos ef 
wtrumque noſtrum per ſe pro toto et in ſolide, and — two duet 
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ſued, and they pleaded a ſpecial non eff fadtum, after axer of the 
condition of the bond; but there was go ayer of the bond itſelf, 

and the iſſue was found againſt the defendants; and it was moved 

in arreſt of judgment, but the plaintiff had judgment. 2 Buff. 70. 

Cro. Fac. $22. Hanktnfon ver ſ. Sandilaus, Twa bound themſelves, 

or any of them, their heirs, executots, or either of their heirs 

Sc. this bond was held joipt and ſeveral. And 1 Latw. 697. 

Sayer wer. Chayter, in debt on bond, on ayer it appeared, that 

the defendant Chayter and two others were bound, ad quam qui- 

dem ſolutionem bene et fideliter faciendam obligo me, haeredes, executores 

et admunultratores meos, and Powell juſtice was of opinion, the bond 

was joint and ſeveral, by reaſon of the words ob{igo me, haeredes, 

&c, meos, which is the ſame as if it had been ſaid by the three 
obligors ſeverally ; and that tHe heirs were not obliged, before the 
words, ad quam quidem ſolutionem: and certainly it was the in- 

tent of the parties, the heirs ſhould be obliged : yet if by thoſe 

words the bond is not ſeveral, the heirs are not obliged, The 
ſame intent may be collected in this caſe. The cauſe was ordered 

to ſtand in the paper, to conſider of the caſes, And the judges all 

ſcemed ſtrong in opinion, this could not be a ſeveral bond. But Mater plead- 
they gave judgment for the plaintiff, becauſe this matter was ed in bar, 
pleaded in bar ; whereas it is only a plea in abatethent; for a plea neee bes 
which begins with a petit judicium de narratione, and concludes, in abatement. 
quod narratio caſſetur, is a plea in bar in the King's Bench, and has 


been ſo often adjudged. Judgment for the plaintiffs, February g. 
1702, 


The King ver/. John Ward, Eſq. 


The Attorney General, by order of the houſe of lords, filed 
the following information againſt the defendant, 


Trin. 11 Geo. regis. 


Middleſex, r quod Phillippus Yorke miles attorna- 3 Ce, 588. 

tus domini regis generalis, qui pro eodem doming ,,, © 
rege in bac parte ſequitar, in propria perſona ſua venit hic in curia Ot whn pa- 
diti demini regis coram ipſo rege apud Weflmonaſlerium die Mercu- ons 1 
ii proxime poſt tres ſeptimanas ſanftae Trinitatis iſto eodem ter mino, commited at 
et pro eodem domino rege dat curiae bie intelligit et informari, quad <v=mon law, 
Johannes Ward de Hackney in comitatu Middleſexige armiger exi- 
ens onerabilis ad deliberandum trecenta et quindecim dolia, Anglice 
tons, ef quarter unius dolti aluminis valoris quinque mille librarum 
fraencbili Edmundo duci de comitatu Buckingham et de Normanby ad 
certum diem jam practeritum, oof idem Jobannes Ward nequiter 


macbinans 
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machinans et intendens pracdictum ducem de praedifio alumine deci... 
pere et defruudere, et cumwWniqua et fraudulenta intentione ad evi. 
tandum deliberationem ejuſdem aluminis, primo die Februarii anno 
regni domini Georgii Dei gratia Magnae Britanniae Franciae et 
Hiberniae regis, fidet defenſoris, &c. undecimo, apud Meſtmonaſte- 
rium in comitatu Middleſexiae vi et armis, &c. in dorſo cujuſdam 
certificationis in ſcriptis, manu cujuſdam Ambroſii Newton fignatae, 
falſo fabricavit et contrafecit et fabricari et contrafiers cauſavit 
guoddam ſcriptum in verbis et figuris ſequentibus, videlicet, | 


Tons C.] Mr. Yohn Ward, I do hereby order you to 
660 : 5 | charge the quantity of fix hundred and ſixty 


Scheduley 315: 5 | tons and one quarter of allum to my account, 
| — part of the quantity here mentioned in this 


975 : Io | certificate, and out of the money ariſing by 

bhe ſale of the allum in your hand pay to Mr, 
W. Ward and yourſelf ten pounds for every ton according to agree- 
ment, and for your ſo doing this ſhall be your diſcharge, Buck- 


ingbam, April 30, 1706. 


in malum exemglum omnium aliorum in hujuſmodi caſu delinguentium, 
ad grave damnum praefati ducis, ac contra pacem dicti domini regis 
nunc, coronam et dignitatem ſuas, &c. Et idem attornatus domin 
regis generalis pro ecdem domino rege ulterius dat curiae bic intelligi 
et informari, quod praedictus Jobannes Ward exiſtens onerabilis ad 
deliberandum trecenta et quindecim dolia, Anglice tons, et quarter 
unius dolii aluminis valoris quinque mille librarum praefato duct ad 
certum diem jam praeteritum, ipſe idem TFohannes Ward, nequiter 
machinans et intendens praefatum ducem de praedicto alumine decipert 
et defraudare, et cum iniqua et fraudulenta intentione ad evitandum 
deliberationem ejuſdem aluminis, poſtea, ſcilicet difto primo die Febru- 


arii anno regni dicti domini regis nunc undecimo ſupradicto, apud y 
Weſimenaſterium in comitatu Middleſexiae, vi et armis, Ec. quoddam n 
ſcriptum falſo fabritatum et contrafactum in dorſo cujuſdam certifica- J 
tions in ſcriptis, manu cujuſdam Ambroſii Newton /gnatae, nequiter, t 
illicite et fraudulenter publicavit et publicari cauſavit, quod quidem r 
ſeriptum faiſo fabricatum et contrafactum ſequitur in bis verbis et Is 
figuris ſequentibus, videlicet, [and then it is ſet out again] dido pt 
Yehanne Ward adtunc et ibidem bene ſciene dictum ſcriptum, per ip- ar 
ſum Jobannem Ward ut praefertur publicatum, faiſum et contraſacfun Ye 
fuiſſe ; ad grave damnum pracfacti ducis, &c, To this information Ju 
the defendant pleaded not guilty, and upon May 3, 1725, upon 4 n 
trial at bar by a ſpecial jury of gentlemen of the county of Midale- Fat 
ſex, the defendant was found guilty ; after which the defendant, ret 
as it was ſaid, went beyond ſea, or at leaſt abſconded, ſo that pro- - 
or 


ceedings were againſt him for outlawry, but he ſurrendered _ 
| the 


1 
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the laſt day in laſt term in court, which day the exigent was re- 


turnable, and was committed to the cuſtody of the marſhal, and 
Saturday the 4th of February he was brought by rule into court, to 
receive judgment. At which time Mr. Hunger ford, Mr. Ketelbey, 
Mr, Bootle, Mr. Filmer, and Mr. Strange, the defendant's counſel, 
moved in arreſt of judgment. Whoſe arguments taking up that 
day, the counſel for the King, Mr. Attorney General Yorke, Mr. 
Lee one of his Majeſty's counſel, Mr. Marſb, Mr. Fazakerley, and 
Mr. Verney, anſwered the objections of the defendant's countel up- 
on Monday February 6; and upon the prefling inſtances of the de- 


* 


fendant's counſel, they had time given them for their reply till 


next day. 


The firſt objection that was made to the information by the 
counſel for the defendant was, that the offence laid was falſly 
mak ing and forging a writing upon the back of a certificate in wri- 
ting, ſigned by one Ambroſe Newton, and this was no forgery at 
common law, and that the information being grounded upon the 
common law, and not upon the 5 Elixz. c. 14. the information was 
not maintainable, 


They inſiſted, that forgery at common law muſt be of a record, 
or ſomething of a publick nature, as a privy ſeal, a licence from 
the barons of the exchequer to compound a debt, or a deed under 
ſeal, Britt. 16. Fleta, cap. 22. but that counterfeiting other wri- 
tings, of a private nature between party and party is no forgery at 
common law. 1 Hawk. 184. and therefore to ſay A. has forged a 
writing, is not actionable. 1 Sider. 16. In the caſe of Caſſubilly 
verſ. Brit. So 1 Roll. R. 431. 1 Rol. Ab. 66. pl. 8. Aier. verſ. 


Firſt: Thou haſt made forged writings, and thou ſhouldſt have 


loſt thy ears for it, held not actionable, becauſe it is uncertain 
what writings, and they might be ſuch, the forging of which might 
not deſerve the loſs of ears. So Cro. Elix. 166, Hil. 32 Eliz. B. R. 
Venner verſ. Wootton, You have forged your father's hand, and 
thereby faifly have procured your father's tenants to pay their 
rents to you due to your ſiſter: adjudged not actionable, becauſe it 
is not ſhewn what things he forged for which he is by any law 
puniſhable : for it might be a letter, for which he is not puniſhable, 
and for that a caſe between Brook and Doughty, 23 Ehz. was cited; 
you have forged my lord of Lercejier's hand to ſuch a letter, ad- 
judged not actionable; and what Croke is reported to have ſaid 
in Wiltfhire's caſe, Yelv. 146. vis. that to ſay J. S. has forged his 
father's hand, whereby he procured the tenants to pay him the 
rent due to his father, is not puniſhable, as (ſays that book) it was 
adjudged 3 Eliz. becauſe it relates but to a private matter, for the 
lon by no law is puniſhable for it. And this being before the ſta- 
tute 
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tute of 5 Elz. it was urged was an authority in point, that uch 
ſort of forgery as this was not puniſhable at common law, viz. of an 
indorſement upon a certificate, a thing merely of a private nature, 


and in effect nothing more than a letter. And this they ſay ap- 
peared by the Stat. of 33 H. 8. c 1. which inflicts puniſhments on 


perſons who get the money or goods of others into their hands un- 


der colour of a falſe token or counterfeit letter, for if ſuch coun- 
terfeit letters had been at common law puniſhable as forgery, the 
making that ſtatute was unneceſſary and uſeleſs. 


It was farther argued for the defendant, that a forgery is not 
puniſhable, unleſs it is to the prejudice of ſome perſon ; therefore 
where B. was obliged in a bond of 100 J. for the honeſty of his fon 
apprentice to A. A. raſes out libris in the bond, and puts in mares ; 
and adjudged this was not a forgery 2 becauſe it was not 
a prejudicce to any body but to A. the 
and the ſum made leſs. Ney 99. Black verſ. Allen. So Maur 
655. pl. 897. Saluay verſ. Wale. Antedating of a deed to defeat 
a mean aſſurance, But antedating is no forgery, unleſs there is a 
mean intereſt in a third perſon to be prejudicial thereby, Now in 
the preſent caſe it does not appear, that the duke of Buckinghamſhire 
was prejudiced by this, for it is not alleged in the information, 
that the 315 tons of allum was prevented from being delivered 
thereby. If it had, they admitted an action would have laid againſt 
the defendant for a deceit, or he might. have been indicted for a 
cheat, but not for forgery at common law. | 


On the other fide it was argued by the counſel for the King, that 
notwithſtanding theſe objections, the offence charged in this infor- 
mation was à forgery at common law, for which the defendant 
might have been indicted ; and that the information was maintain- 
tainable againſt the defendant for it. And of that opinion was the 
court unanimouſly. For the judges ſaid, that although ſome af 
the forgeries at common law mentioned in the Mirror, WP 485 
Britt. 16. & Fleta, I. I. c. 22, which are cited in 3 Aft. 169, were 
capital, and as the law then ſtood puniſhed with death; and others 
of them puniſhed with leſſer though infamous puniſhments: yet 
none of theſe books ſay, that the forgeries there particularly ſpeci- 
fied were the only forgeries puniſhable by the common law, It is 
not to be diſputed, but that forging a deed was a forgery puniſh- 
able by the common law ; now torging a writing not ſealed may be 
equally miſchievous with forging a deed, and therefore as to the 
nature of the offence it falls under the ſame reaſon : and ubi cadem 
et ratio eadem eft lex. A forgery of a deed, though the prejudice 
ariſing therefrom may not be 4os. is puniſhable as a forgery at 


common law. But the forging of a goldſmith's note, bills of ex- 
I 
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bond being avoided by 4. 
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change, Sc. may be of vaſtly more miſchievous conſequence; and 
therefore it is reaſonable, the offender ſhould ſuffer the fame puniſh- 
ment at leaſt. It farther appears by the preamble of the ſtatute 5 Eliz. 
cap. 14. that forging of writings was puniſhable at common law ; for 
the ſtatute recites, that whereas the wicked, pernicious and dangerous 
practice of making, forging and publiſhing falſe and untrue char- 
ters, evidences, deeds and writings, hath of late been more practi- 
ſed, Sc. which ſeemeth to have grown, chiefly by 'reaſon that the 
pains and puniſhments limited for ſuch-great and notable offences 
by the laws and ſtatutes of this realm before this time have been, 
and yet are ſo ſmall, mild and eaſy, Ge. ſo that ſtatute takes notice, 
that forging of writings was puniſhable by law before that ſtatute, 
that is, by the common law; for it ſays,” by the laws and ſtatutes 
of the realm. And they farther faid, that this was not a"new 
point, and that they relied on the caſes which had been cited by 
the counſel for the King. 5 Mod. Rep. 137. 1 Salk! 342, The 
defendant was indicted for forging or cauſing to be forged a bill of 
lading; and this was at common law, as appears in 5 Mod. 137. 
The King verſ. Stocker, the court held the indictment ill for in- 
certainty, but not becauſe the offence was no forgery at common 
law, and not puniſhable. 1 Sid. 278. The King verſ. Ferrers. 
The defendant was indicted and convicted for forging an acquittance, 
the record of which is in Tremuine's Intr. 129. where it appeats to 
have been an indictment at common law, and the defendant was 


judgment of fine, and pillory, and impriſonment. 2 Sid. 71. 
Dudley's cafe," for forging the entry of a martiage in a regiſter. 
Rex verſ. Penny, c. Ir. H. 20 Car. 2. B. R. Crown Off. Rell. 


the defendant, And lately a caſe'of the ſame nature between the 
King and Ward, and conviction at the Old Bailey. [That was the 
preſent defendant's brother.] The defendant eſcaped, and has not 
been took ſince. Stiles 12. Savage's caſe, for forging of letters of 
credit, and alſo for a cheat. 1 Sider. 142. The King ver/, 


Traverſe, which was an indictment at common law, for forging 


„ 


Graden, and judgment was given againſt the defendant. 


8 X was 


fined, and bound to his good behaviour, Raym. 8 1. Farr's caſe. 
Indictment at common law, for forging a warrant of attorney, and 


21. indictment for forging a general releaſe at common ſaw, Hil. 
34 Car. 2. Rot. 3 5. The King verſ. Sheldon, Indictment for 
torging a bill of exchange at common law, and judgment againſt. 


Dekins, for forging a protection of Sir A. A. C. 1 Salk. 400. The 
King verſ. Yarrington. And Forteſcue juſtice cited the Queen verſ. 


the indorſement on an army debenture; for it was indorſed to Brid- 
gt Gradon, and the defendant altered the name, and made George | 


As to the objection made from the caſes for ws the feat . 
bo thoſe caſes was, becauſe it did not appear, what the writing 
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was that was forged, and it might be a writing of no conſe. 
quence, ot that could prejudice no body, and the rule was at that 
time to take words in mitieri ſenſu. But the chief juſtice ſaid 
he apprehended, if the caſe of Yennor verſ. Wootton, Cr. Eliz. 166, 
was to be adjudged now, it would be adjudged otherwiſe than it 
was; fot it appears by the words, a forging of writing: was meant, 
whereby. the forger had. prejudiced; his ſiſter, for he received the 
rents by reaſon of that forgery, which were due to his. fiſter, 
which imported a complete forgery;z and whether. the writing was 
a letter or other writing, the ſcandal was the ſame: and the caſe 
relied on, as cited by Croke, as adjudged. 3 Eliz. before 5 Elia. 
in Yelv. 146. was of the ſame caſe as Cre. Eliz. 166. which was in 
32 Elie. long after the ſtatute of 5 Elia. As to the:,objeQion mi- 
) ries as theſe were puniſhable. at common law, that ſtatute, was unne. 
ceſſary: the court ſaid, that that ſtatute did mot create.new: offences, 


for the crimes therein mentioned were, crimes. at common law, 
but it increaſed the penalty, 2, Upon that ſtatute no fact was pus | 
niſhable, but where the offender had carried his fraud into execution, 
and got the money or goods into his poſſeſſion, whereby the. party 
defrauded” was actually prejudiced, But a man is puniſhable. for 
fargery, if it may be prejudicial, though-the miſchief is prevented 
be. the diſcovery of the fargery, And that therefore. is an anſwer to 
another objection made by the defendant's counſel, that it does not 
appear, the duke of B. was actually prejudiced; it pot being avetted, 
at the delivery of the allum was avoided in fact by this forged in- 
dorſement; ſor if he might be prejudiced by it, that makes the Tor- 
gery an offence, for which an indid ment would lie, at common 
law: as if A. forges a bond in B. s name, though B, is nevet obli- 
ged to pay the money, an indictment without all queſtion will lie at 
common law. And for theſe reaſons the court were clear of opi- 
nion, that this offence, of forging an indorſement on the back of 
the certificate, whereby the duke of B. might be defrauded of the 
allum, was a forgery, tor which this information, will lie at com. 
mon las. | | 0 
The next objection the defendant's. counſel made was, that if 
the offence was a forgery puniſhable at common law, yet the faft 
was not ſet out in this information ſufficiently, for the court to 
found à judgment upon: for unleſs the defendant was chargeable 
to deliver the allum at the time when he made this forged indorſe- 
ment, there was no poſſibility the duke of B. could be prqqu- 
Ter diced by it, nor can it be ſaid to be done to avoid the delivery of 
the allum, As it ſtands upon the information it is, Memor 
That the Attorney General, Wedneſday poxime poſt tres Trin. 11655. 


{which was in 77in. term 1715. comes. and informs. = 
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chat the defendant onerabilis exifiens od deliberandum 3 1 5 tons, of als 
um to the doke of B. ad certum diem jam practeritum, he the, ſaid 
defendant, contriv ing and intending the (aid duke of the ſaid allum 
40 defraud; et e intention to avoid the delivery of the ſad allum, 
1 Feb. 14 Geo. [which was in Feb. 1724.) forged the indorſement, 
c. 80 chat the d#erabilis exiftens mult refer to the exbibuing the 
information, which was long after the oe and. i fo, then 
the defendant does not appear to be chargeable te deliyer the aſlom 
when the forgery was committed; or if it does refer to 4 diem jam 
practeritum, it is liable to the ſame exception; though theſe wordy 
ſeem to make it wotſe, as making it more uncertain, But they: 
inſiſted, it could not refer 2 1 Feb. 11 Gee, by any grammatical, 
is hid, a new ſentenee is begun by the 1þ/e idem Johannes Ward, 
machinans' et intondeus, Sc. But the information ſhgul- have gone 
on, er ſic onerabilis _— the 1 Frb. 11 Gee. did forge, &c, , And. 
ſor this C. Jac. 2141 Sit Nicholas Point's caſe was cited, as 3. caſe 
in point! where in an indictment for a forcible entry, it was laid. 
that ſuoh a day and year the defendant entred into ſuch lands, ex 
iftens liberum tenemem ur of J. B. and with force expelled him; 
and judgment was reverſed, for not ſaying adfunc exifiens; ſor it 

might be the freebold' of J. B7 at the time of the indictment, and 
not at the time of the entry. C. Jar. 639. Briage's cafe, Palm. 
4ab. Turner's caſe, and 2 Roll. Rep. 65. Ailing's caſe, agree with 
Point 's caſe. Dier 164. 6. They relied alſo much upon the caſe. 
of the King verſ. Knight, H. 11 W. 3. B. R. 1 Salk. 375, Where 
an information was agauinſt the defendant, for that be exr/{ens nuper 

7 generalis of the cuſtoms, falfly ſuch a day indorſed exche- 
quer bills, : quaſi recepras pro cullumit, &c. and the fact with which 
be was charged being no offence if it had been well laid, unleſs he 

was receiver general, &c, at the time when be indorſed the exche- 

quer bills, Cc. the whole court held the information ill, becauſe it 


was zuper "receptor; and held it could not be made good by inference 5 


ot intendment, but that a critninal chacge ought to be expreſs, and 
ant to be made out by argument; and after a verdict in that caſe, 
the judgment was arreſted, And therefore the defendant's counſel 
infiſted, the inſormation was naught, and no judgment could be 
given againſt the deſendant upon it. 


But to this it was anſwered” by the counſel for the King, and 


held by the whole court, that it did ſufficiently appear, that tl 
deſendant was chargeable to deliver the allum at the time when he 
made this » forged indorſement. © For the forgery being laid to be 


done 1 Feb. 11 Geo. and the forgery being laid to be, ea intentione 5 


to avoid the delivery of the allum, it is the ſame as if it had been 
hid, fe onerabilis exiftens he had the 1 Feb. 11 Geo. forged the in- 
3 dorſement; 


—— - 
2 matt 


—— 


-*- = *"dorſement ; which the counſel for the defendant agree, would have 
been good. And the exiſtens onerabilis referring to the perſon, ſhall 
not refer to the time of exhibiting the information, but the com- 
r Salk. 377, mitting the offence. So is Cro. Jac. 60g. Jobnſon's caſe, and 
Lay _—_— 2 Lev. 179. the King ver/. Moore, in an information on the ſtatute 
Lene de. 4 & 5 Phil. & Mar. c. 8. for taking a woman out of the cuſtody of 
the guardian, it was ſet out, that the defendants exiſtentes above 
the age of fourteen years, took A. then being a virgin unmarried, 
and poſſeſſed of goods, and ſeiſed of land, of a great value, out of 
the cuſtody of her mother, contra formam ſtatutt : after verdict for 
the crown it was moved in arreſt of judgment, that tis not ſaid; that 
the defendants at the time of the taking were above the age of four. 
teen years, for the exiſtentes refers to the time of the information 
exhibited, and not of the taking; as in the caſes of forcible entry, 
exiftens liberum tenementum refers to the time of the indictment. and 
not of the entry. Sed non allocatur : in thoſe caſes the exiſtens 
follows the verb, viz. ipſum diſſeiſivit of ſuch land, exiſtens liberum 
tenementum, and therefore might be only the freehold after the diſ- 
ſeifin ; but in the caſe of Moor the exiſtens preceeds the verb cepe- 
runt, and ſo refers and is tied up to time of the taking. | 


Another exception was taken to the information, that it was not 
ſhewn, how the defendant was chargeable to deliver the allum, 
whether it was by obligation, deed, &c. for it ought to appear to 
the court, that they might judge, whether he was chargeable or 
not. But to this it was anſwered, that the forgery was the git of 
the information, and that this was but. an inducement to it; and 
that there was no manner of neceſſity, to ſh&w bow the defendant 
was chargeable to deliver the allum. And of that opinion was the 
whole court. 1 | | 93 15 


Another exception was taken to the information, that the word 
tons in the written certificate, relating to allum, imported a mea- 
ſure by weight, but in the information it was laid ſo many dalia, 
Anglice tons; whereas the word delium properly ſignified a liquid 
meaſure, as a hogſhead, but not a meaſure by weight; and ſince 
there was a proper Latin word for tons by weight, the Angle 
would not help it. But it was over-ruled, becauſe dolium in Lit- 
Zleton's dictionary ſignifies a ton; and ſo in Townſend prepar. Ec. 
145. for a ton by weight both tenna and dolium are put. Another 
objection was taken, that the information uſed the word contra- 
ecit, whereas it ought to be controfectt. But it was held good; 


and ſo is Co. Intr. 360. for counterfeiting the coin, contrafe- 
cerunt. 
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Mr. Filmer for the defendant took a farther exeption to the firſt 
information, that the inſtrument was not laid to be publiſhed as 
well as forged. For the making and not publiſhing any ſuch wri- 
ting, is not puniſhable at all. Sheph: epitome o. and the prece- 
dents are to lay a publication. Weſt's precedents 108. 6 2 in 
Tremaine's entries, all at common law. And though the 
information lays a publiſhing, yet it does not refer to the inſttu- 
ment in the firſt 5 SACS for it is not ſaid he did publiſh dem 


ſcriptum, but quoddam ſcriptum; nor is it ſaid, he publiſhed” we 


rerum. ſcriptum, as that of the King very. Teners is laid. Tremaine t 
entries 129. The caſe is ſhortly mentioned 1 Sid. 278. But as 
to this, the court held it not neceſſary, to lay a publication in the 
firſt information, for the forgery was puniſhable, though the party 
was not actually prejudiced, if he might be prejudiced by it, and 
therefore they held it good, though the information did not ſhew 
the duke was actually defrauded of the allum; and for the ſame 
reaſon, there was no neceſſity to lay, that the writing was pub- 
liſhed, | 


As for the ſecond information, the court being of opinion that 
the firſt was good, it was not much for the defendant's ſervice, if 
there was a fault in the ſecond, becauſe judgment would be given 
againſt him on the firſt. However, Mr. Attorney General an- 
ſwered as to that, that this being an information for a forgery at 
common law, it was not neceſſary to ſay, he publiſhed it wut verum 


ſcriptum, that being only requilite in proſecutions upon the ſtatute 
of 5 Eliz. c. 14. 


Mr. Strange for the defendant took another exception, that there 
was no entry on the record, that proclamation was made, if any 
body would inform the King's juſtices, Sc. But that was pre- 
ſently over-ruled by the court, that ſuch proclamation was only 
for the benefit of the King, and the defendant was not prejudiced 
by the omiſſion; and Coke Intr. 353. b. hath no entry of ſuch pro- 
clamation, And judgment was given for the Kings and the de- 
fendant Vard was ordered to ſtand in the pillory before Weſtminſter - 
ball-gate, and fined oO J. and committed to the King's Bench 
priſon, there to lie, till he paid his fine, 
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Bindover ver. Sindercombe. 
Intr. Hil. 12 Geo. C. B. Rot. 1105. 


Tn eje ment FF error upon ajudgment for the plaintiff in the Common Pleas, 
e after verdict and damages intire, the errors inſiſted upon were 
ought to be the uncertain deſcription of the things in the declaration, for which 
ſuch, that the the ejectment was brought. And ſerjeant Chapple for the plaintiff. 


ſheriff ma 2 oy th : 
know bow to in error laid it down as a ſettled rule, that the certainty of the 


. give poſſeſion thing ought to appear to be ſuch, that the ſheriff might know, of 
thereof. hat to deliver poſſeſſion : now here the ejectment is for illat partes 
meſuagii in Nether-Stowey et Over-Stowey in comitatu Somerſet prae- 
ditto, ſcilicet, unum locum vocatum a paſlage-room, ex boreali parte 
ejuſdem meſſuagit ; but locum is altogether an uncertain deſcription of 
the thing, and cannot be helped by the vocatum a paſſage- room. 
The next error inſiſted on was, that the ejectment was for il lam par- 
cellam areae antrorſum que jacet et boreali occidentali parte ſemitae 
ducentis a porticu antrorſum ad coquinam praedidlam [a copuina being 
mentioned before] and for parce/lam areae muratae pone praediftum 
meſuagium quae jacet ex boreali parte ſemitae ducentis a praediflo ne- 
ſuagio ad fomarium, and alſo for illam parcellam pomarii quae jacet 
ex borealt parte bundae fore erect a ſepe magni gardini verſus oriental. 
in directa linea trans pomarium et ex tranſuerjo piſcinae, vocatae a 
mote, uſque ad pratum ad diſtantiam quadraginta et ſex" pedum 
werſus auftral. a foſſa quae ducit a magno gardino ad latrinam; 
and alſo for illam partem piſcinae, vocatae a mote, taliter ſeparatam' 
er bundam praedidtam quae jacet verſus boreal. and for unum 
clauſum paſturae, vocatum five acres, continent per aeftimationem 
guinguaginta acras, Sc. And ſerjeant Chapple for the plaintiff in 
error argued, that locum is as uncertain as clauſum, and not ſuch 
a proper deſcription of a thing, as the law took notice of, and 
therefore fell within the reaſon of Savel's caſe, 11 Co 55. that 
| parcellam arae, parcellas pomarn, partem piſcinae, were liable to the 
ſame objection, and were the fame as peciae terrae. But it was ad- 
judged, More 702. pl. 976. Palmer ver. Humphrey, that an eject- 
ment could not be maintained for peciac terra, and the judgment 
given for the plaintiff in that caſe was reverſed. Nor would an 
ecjectment lie for clauſum vocal um dovecote- cloſe, containing three 
acres, but that the ejectment ought to be of ſo many acres of land 
or meadow, &c., 11 Co. 55. Savel's caſe :* which was agreed by 
Shower 2:4, Holt chief juſtice to be law, 1 Saſk. 254. in the caſe o Knight 
54+ . , 
againſt Syms ; and there the ejectment was for five cloſes of arable 
and paſture, containing twenty acres, and there judgment was ar- 


reſted. And Mr. Fazaterley for the plaintiff in error cited a caſe 
I between 


1 
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between Holdfaft and Wright, where in ejectment brought for a Holdfalt verl.. 
cloſe of meadow called Partridge Lees, containing acres more st. 

or leſs, judgment was arreſted laſt Michae/mas term by the Com- 

mon Pleas, becauſe the certainty of the acres ought to appear in 

the declaration: but the more or leſs made this declaration un- 

certain. AN , 


| But as to the exception to the declaration, that the ejectment did 
not lie for the locum vocatum a paſſage- room, the court held the 
declaration was good; for a part of a houſe called locus, with a 
name, as here the. paſſage-room, and further aſcertained in which 
part of the houſe it lies, is ſufficiently aſcertained, to enable the 
ſheriff to deliver poſſeſſion. And fo it is adjudged in point in the 
exchequer-chamber, Hutchinſon verſ. Puller, Hil. 34. Car. 2. C. B. 
where the ejectment was brought for a place called the veſtry, and 
judgment given for the plaintiff in the King's Bench was af- 


firmed. 


As to the exceptions of parcella areae, farcella pomarii, partem 
piſcinae; &c. the court held, they were certain enough, becauſe they 

were deſcribed by the abuttals ſufficiently, viz. parcella areae an- 
trorſum quae jacet, &c. as in the declaration. But as to one of SN 
the abuttals, wiz. illa farcella pomarit quae jacet ex boreali parte / 
bundae fore erect a ſepe magni gardini verſus oriental. in directa linea 
trans pomarium, et ex tranſver/o piſcinae vocatae a mote, uſque ad pra- | 
tum ad diſtantiam ai: agg et ſex pedum verſus auſtral. a Wa 

quae ducit a magno gardino ad latrinam, it was objected by the 
counſel for the plaintiff in error, that that abuttal could not aſcer- 

tain, what parcel or part of the orchard was intended to be de- 
ſcribed by the declaration, becauſe it referred to a boundary to be 
erected, bunda fore erecta, which no body could gueſs what it was 

to be. But as to this the court were of opinion, that this was cer- 

tain enough; for though the boundary was ſaid to be erected, yet 

this being aftet a verdict, they could not intend, but that evidence 

was given upon the trial, to ſupport this deſcription, and that 
though the boundary was not perfectly erected and compleated, 

there were ſome marks, where it was deſigned to be erected : 
however, that the laying it from the bound to be erected from the 

hedge of the great garden ver/us oriental. in a direct line trans poma- 

rium, &c, uſque ad pratum, &c. ſufficiently aſcertained the parcel 

of the orchard, for which the ejectment was brought, and that the 

ſheriff might be thereby well directed to deliver poiſeflion. To this 
 detcription another exception was likewiſe took by the counſel for 

the plaintiff in error, that it was laid to be ex tranſver/o piſcinae vo- 

calae a mote, whereas that is not a proper word for a mote, for pi- 

ſeina only ſignifies a place to keep fiſh in; but it ſhould be Jae, 
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"2: which more properly fighifies a mote ; and this goes tö aföther par” 


of the N e „vis. partem fiſting?" vorate'a note; But 16 
this it was an wered, that though piſtina might ſignify a place to 
he name of or be 


keep fiſh in, yet this might be ſo, and yet hàve t 


called a mote ; and therefore it was well enbugh. 


The laſt exception was, that the ejectment was for clauſum pa- 
flurae vocatum five acres, containing by eſtimation five actes. Ahd 
for this they relied upon Saver's caſe as in point, whith Half af. 
firmed was law. But to this it was ' aliſwered,” that Savel's caſe 
did not come up to this, for in Savels caſe there” was no mention 
of what ſort of land it was, whether arable, meadow” or paſture; 
which ſeem to be the beſt reaſon for that judgment; but hefe it ib 
faid paſture : and therefore after Sabel's caſe, Cro. Jac. 445i Wiker 
verſ. Sparrow, an ejectment for two cloſes, called higher Gul 
and /ower Gulwell, containing three acres of land, without ſhewing 
what every cloſe contained, it was adjudged for the plaintiff: and 
as to the judgment in Savel's caſe in 2 Ro. Rep. 167. it is faid, 
8 that judgment was given on a ſudden. . And as to the caſe cited out 
| of Salkeld 2.54. Knight verſ. Sym, the reaſon of that judgment 
appears by t ie book to be, becauſe it was not ſhewn, how many 
acres there were of arable, and how many of paſture, 80 is Cro: 
Car. 573. Martin verſ. Nichols. And judgment was affirmed by 
the unanimous opinion of the court, Jan. 31, 1726. As to the 
caſe cited of Hol [alt verſ. Wright, gilaere if it was ſo adjudged; 
for I ſhould have taken it to | | 


n it to be well enough? - 


The King ber. $dwood. 


. e. 26. A N information was filed againſt the defendant by the addition 
39 of genergſus, for a challenge. The defendant pleaded, that 


Intormation 
wazamended he. was a ſurgeon, Cc. And upon a motion for leave to amend 
alter « pies the, information, a rule was made, to ſhew cauſe, &c. and upon 

hearing counſel of both ſides the rule was made abſolute, for amend- 
ment of the information upon payment of coſts, this being a ſuit 
not carried on by the crown. The defendant ſhall have coſts for 
not going to trial, where the proſecution is not by the King. The 
King ver/. Johnſon, cited by my brother Forteſcue. In the caſe of 
the King ver/. Tutchin; there was a plea of We in abatement, 
and the Attorney General had leave to amend, and gave the defen- 
dant an imparlance. Friday, Feb. 3, 1726. 
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The inhabitants of Woodend in the pariſh of Blakefley 
in the county of Northampton ver the inhabitants 


of Paulſpury in that county. 


WO juſtices of the peace of the county of Norrbamptam by 8. C. 2 Str. 
their order dated the 19th of March, 12 Geo. 172 5, removed __ VER 
Elia. Buncher a poet perſon from the pariſh of Paulſpury to the E. new 
endſhip of Woodend, as the place of her laſt legal ſettlement. 3 
Which order was delivered into the general quarter- ſeſſions held ter bv okra 
for the county of Northampton, 19th of April 1726. by the two father's death. 
juſtices: at which ſeſſions the inbabitants of Moadend appealed 
againſt the ſaid order: after hearing which appeal the ſeſſions ſtated 
the fact ſpecially, viz, that it appeared to that court, that Jeb 
Bunther rented an houſe and ſome cloſes at Noodend about 30 l. 
fer annum, and inhabited the ſaid houſe for ſeveral years, and died 0 
inſolvent, and left a widow and one daughter, whoſe name is | 
Eli. Buncher ; the widow ſoon after removed into Paulſþury, 
into a meſſuage of tenement about 40's. per annum value, and ſome 
lands about 10 J. per annum, that was her own eſtate for life, both 
houſe and land being copyhold, and took her ſaid daughter with 
her, then about the age of fourteen years; and the daughter lived 
with her mother at Paulſpury above two years in the ſaid meſſuage 
or tenement z but the mother let the ſaid land to a tenant ; where- 
upon this court is of opinion, that the ſaid Eliz. Buncher is ſettled 
at Voodend, the place of her father's ſettlement, and not at Paulſ- 
fury, where ſhe lived with her ſaid mother as aforeſaid, and there- 
tore do confirm the order above recited for ſending her to Moodend. 
And theſe orders being removed into the King's Bench by certiorari, 
Mr, Reeve moved laſt term to quaſh them, becauſe it appeared by 
the fact ſtated, the laſt legal ſettlement of Eliz. Buncher was at 
Puulſpury, becauſe the mother being a widow, having gained a 
new ſettlement after her huſband's death, the davghter gained a 
ſettlement alſo, as part of her family. And there is no difference 
detueen a father's gaining a ſettlement and a mother's in ſuch a 
Gale as this, for the mother is obliged to provide for her children 
ater her huſband's death, as the father was when living; and ſhe 
could not leave this daughter behind her, neither could the be te- 
moved from her. But if after the hufband's death the had married 
man ſettled in another pariſh, though her children by her former 
huband muſt have gone with her for nurture, yet they would 
have been no part of her ſecond huſband's family, and therefore 
seuld have gained no _—_— ne in the pariſh mn” = 
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father in law was ſettled. And for this he cited the caſe of the 
inhabitants of St. Catherine's near the Tower, and the inhabitants 
of St. George's Southwark, as a caſe expreſly in point; and ſuch 
orders as theſe were quaſhed, Mich, 1 Geo, 1714. for the reaſons 
by him before alleged. WRC HER | 


But Mr. Chauncy for the inhabitants of Paulſpury (aid, the dif. 


fetence was, between a ſettlement gained by the father, and a ſet- 


#lement gained by the mother, In the firſt cafe it had been ad- 


judged, the ſettlement of the father gained his children a ſettle- 


ment; though Holt at firſt doubted of that, 2 Salk. 528. between 


the inhabitants of Cumner and Milton. But there was not the 


ſame reaſon as to the mother's ſettlement, becauſe the mother was 
not obliged to take care of the children. i 


The court ordered the copy of the orders in this coſe, and af 


the caſe of &. Catherine's and St. George's that was cited, to be 


delivered to them, and that it ould be ſtirred again this term. 
And upon reading the orders relating to $f. Catherine's and St. 
:Gearge's, eited by Mr. Reeve, they were thus. Two juſtices of 
the peace of Surrey by their order dated the 25th of January 
1713, removed Lydia, Elizabeth, Anne, Cathering, and 


Samuel Cloyd, from the pariſh of St. George Saut in Surrey 
to the pariſh of St. Catberine near the Tower in Middleſex, as the 


place af their laſt legal ſettlement; and upon an appeal to the 


annum, and 


quarter-ſeſhons of Surrey, held at Ryegate 6 April 1714, they 
made a ſpecial order, viz. reciting the order of the two juſtices: 
now upon examination of witneſſes upon oath it appears to this 
court, that the ſaid Lydia Cloyd, aged ſixteen years, Elizabeth 
(Cloyd, aged fourteen years, Anne Cloyd, aged ten years, Catharine 
Cloyd, aged eight years, James Cloyd, aged four years, and Samui 
Cloyd, aged three years, were the ſons. and daughters of Jar 
Cloyd and Lydia Cloyd, which ſaid Febn Chyd the father at the 
time of his death was legally ſettled in the ſaid pariſh of St. Ca- 
tharine, and there died, and that none of the ſaid children have 
by any act of their own gained any ſettlement diſtin& from the 
ſettlement of their father; but that after his death Lydia the 
widow and the faid fix children went to dwell at the ſaid pariſh 
af St. George Southzwark, where ſhe took a houſe of 124. fer 

lived in the ſame above four months, and paid the 
\Queen's tax, but never paid any rent to her landlord : now upon 
hearing, &c. this court is of opinion, that the ſaid fix children, 
not having gained any ſcttlement themſelves, are ſettled at the 
Gid pariſh of St. Catharine, where theic father Jahn Cloyd, now 
deceaſed, had his laſt legal. ſettlement,; and gained no ſetdlewen 2 

2 | 
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living in the ſaid bouſe with their mother, and diſmiſſed the ap- 
peal, and confirmed the order of the two juſtices: And theſe 
orders deing removed into the King's Bench by certiorari, where 
quaſhed, Mich. 1 Geo, for the reaſons alleged by Mr. Reeve. 
And therefore February the 1:3th, 1726, upon the authority of 
that precedent the court quaſhed the orders in the preſent caſe, 
adjudging the place of Elizabeth Buncber's laſt legal ſettlement to 
de at Paulſpury, | 
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Shipman againſt Lethieullier. 


8. C. Barnard. ( Hipman brought a writ of error upon a judgment in an indebi- 


T4» 


) tatus aſſumpſit brought againſt him by Letbieullier in the Com- 
mon Pleas, by nibil dicit, and writ of inquiry executed, and 
final judgment given againſt him for 1295 J. &c. and affigned the 
general errors, and alſo that there was no writ of inquiry of da- 
mages between the ſaid parties to the ſaid plea, or inquiſition there- 
upon taken, filed or remaining upon record in the Common Pleas, 
returmabte in praediclo craſtino aſcenſionis anno regni domini regis 
duodecimo, in termino Paſchae anno, &c. duodicimo : whereupon he 
prayed a certiorari, directed to the cuſfos brevium of the Common 
Pleas, to certify, Sc. To which the cuſtos brevium of the Com- 
mon Pleas returned, quod non habetur aliguod breve de inguirendb de 
damnis et inquiſitio fuperinde capta inter partes praedictas de placito 
praedicto in cuſtodia ſua wvicecomiti London directum returnable in 
craſlino aſcenſionis Domini praedicti termini paſchae de records offi- 
latum, Cc. Upon which the defendant in error Lethieullier ſug- 
geſts, that there is a writ of enquiry of damages between the parties 
in the ſaid plea in the cuſtody of the cuſſos brevium of the Common 
Pleas de termino paſchae praedicto de recordo affilatum, and prays 
another certiorari, Cc, To which the cuſfas brevium of the Com- 
mon pleas returned, quad ſcrutatis brevibus de inquirendo de dams 
ipfius domini regis vicecomiti London direFis in cuflodia ſua de 
recordo affilatis de termino paſchae anno regni ſui duodecims, et re- 
tornabilrbus in craſtino aſcenſionis Domini in dito termino, babetur 
guoddam breve de inquirendo de damnis vicecomiti London directum 
inter partes infranominatas de placito infraſeripto in cuſlodia ſus 
praedicti termini et retornatum de recorde affilatum cum inguiſitiane 


ſuperinde; and then ſets out the writ of enquiry, and the inquiſi- 


tion, &c. which warranted and agreed with the record. And 


thereupon the defendant in error pleaded, in nullo eff erratum. And 


ſerjeant 


*. 


es. tat * 
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ſerjeant Richard Comyns for the plaintiff in error inſiſted, that the 
judgment ought to be reverſed, becauſe the culios brevium could not 

return upon the ſecond certiarari a fact in every particular contrary - 

to his return upon the firſt certiarari, as here he has done. And 

the court cannot tell to which return: to give credit, there bein 

the ſame reaſon to give credit to the return of the farit, as of the ſe- 

cond certiorari. And therefore it does not appear certainly to the 

court, that there was any writ of inquiry and inquiſition, to in- 

dace them to affirm the judgment: and he cited 1 Leon. 22, Dar- 

rell verſ. Thin, and 196. Sed non altocatur ; for here being a po- 

ſitive return of a writ of inquiry, which warrants the record, they 

will take that to be true. And judgment was affirmed May the 

22d, 1727. See Cro. Fac. 130, 131. Markbam ver ſ. Beſſum, Cre. 

Jac. 507. Jabns verſ. Bowens, 1 Salk, 266. Note, Forteſcue 

jaſtice ſaid, the caſe of Overton verſ. Broker, M. 12 Geo. B. R. was ovenon vet: 
the lame caſe, except that that was in the caſe of an original writ z Broker. 
but I did not remember that caſe. 


Monk ver/. Cooper, 


Note- Monk affignee of Philip Gulton and Elizabeth his wife, 3 C. 2 Sun. 
IX ſurviving executrix of Margaret Saunders, brought an action of 263. 
covenant for non-payment of rent for a houſe upon London Bride, en 
and declared, that Margaret Saunders, 30 Augult 1714. being pol- to pay rem, 
ſeſſed of the demiſed premiſſes for a term of ſixty years, which 20 ms lies 
commenced in 1695. leaſed the ſame by indenture to the defendant rr b % 
from Lady-day 1716 for twenty-one years, rendring yearly during the enjoyment by 
ſaid term of twenty-one years from and after the commencement = 1 
thereof 25 J. per annum, payable rly; that the defendant co- : 
venanted by the ſaid indenture, that he, Cc. would pay the ſaid 

tent to the ſaid Margaret, her executors, adminiſtrators and aſſigns, 

during the ſaid term, after the commencement thereof; that the 

defendant entred, and held the premiſſes till the zoth of 

tember 1726, that Margaret Saunders being poſſeſſed of the re- 

verſion made her will, and the ſaid Elizabeth, and another ſiuce 

deceaſed, her executors, and died 17th Nov, 1714. then they 

ſet out, that the will was proved, &c. and Philip Gulton and 

Elizabeth his wife December 21, 1725. bargained and ſold and 

aligned all their intereſt in the reverſion to the plaintiff, of which 

the defendant had notice, &c. then the breach is aſſigned in the 
defendant's not paying the rent at the ſeveral quarter-days, Chrift- . 

mas 1725, Lach- day, Midſummer, and Michaelmas 1726. The 

defendant prayed oyer of the leaſe, which being ſet out, among the 

other covenants there was a covenant from the defendant, that he 


would keep the demiſed premiſſes during the ſaid term, Os 
9 me 
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- fame ſhould happen to be demoliſhed or damaged by fire, and 
would ſo deliver them up at the end of the term, except as before 
excepted. Then the defendant pleads, that before Michaelmas 
1725, and during the defendant's occupation of the premiſes, viz. 
20th Sept. 1725, the demiſed premiſſes againſt the defendant's will 
igne conſumpta fuerunt, and were not rebuilt by the ſaid Philip, EI. 
zabeth and Roger, or any of them, for a whole year next follow. 
ing Mich. 1725. neque babuit aut habere potuit idem Thomas ali. 
quem uſum, benefictum, aut occupationem inde durante toto tempore 
praedicto, and therefore prays judgments, if he ought to be charged 

with the rent for thoſe four quarters. The plaintiff demurred, and 
the defendant joined in demurrer. Mr. Strange argued for the de. 
fendant, that the rent was payable only for the enjoyment of the 
demiſed premiſſes, and therefore ſince he was hindred enjoying 
them, by their being burnt down, for which he was not to an- 
ſwer, nor obliged to repair by his expreſs covenants, but it belonged 
to the plaintiff to rebuild them; it would be extremely hard to 
make him pay the rent for the time he could have no enjoyment, 
nor uſe, nor benefit of them. Sed tota curia contra, that the de- 
fendant was bound by his expreſs covenant, to pay the rent during 
the term. And judgment was given for the plaintiff May 12, 
. | | 4 


The King againſl Philip Wyatt. 


Conviftion for HE defendant was convicted by lord Barrimore a juſtice of 
1 goms. peace for the county: of Chefter, for that he not being quali- 
| fied according to the ſtatute, the 2d of Fan. 13 Geo. at the vill of 
Mettram Andrews in the ſaid county, two greyhounds for killing 

and deſtroying game illicite in cuſtodia fua babuit et adtunc et thidem 
uus fuit to deſtroy the game, contrary to the ſtatute ; for which 

he was adjudged to forfeit five pounds. This conviction being te- 

moved by certiorari into the King's Bench, Mr. Fazakerley for 

the defendant took an exception to it, that by the ftatute of 

5 Ann cap. 14. an act for the better preſervation of the game, up- 
on which ſtatute this conviction is grounded, by par. 4. one 
half of the 51. forfeited is to be paid to the informer, and one 

half to the poor of the pariſh where the offence is committed. 
But in this caſe it does not appear, that the offence was committed. 
in any pariſh, for both the information and the oath of the witneſs 

allege the offence to have been apud villam de Mottram Andrews in 
comitatu Ceftriae, and the judgment of the- juſtice is, quod mt 
Praęfato julliciario conſiat, quod praedifius P. W. eff culpabilis 

de praemiſſis praedictis in informatione praedifla ſpecificatis et 

«mpoſitts modo et forma prout in et per informationem as y | 
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'ſuperius allegatur. But there does not appear to be any ſuch pariſh 
as Mottram Andrews, and conſequently the poor of the pariſh will 
be deprived of their moiety of the 5 /. forfeited, Sed non allocatur ; 
for per curiam, if there was ſuch a pariſh as Mettram Andrews, 


it ſhall be prima facie intended to be co-extenſive with the ville. 


But if the offence was committed in a ville, which was extra- paro- 


chial (which may be) then the informer will have the whole penalty, 
And the conviction was affirmed, May 13, 1727. per totam 


curiam. | 


The King againſt the commiſſioners of ſewers for the 
levels of Tendring, Lexden and Winſtree, in the 
county of Eſſex. | 
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A Mandamus bearing tefle the 1oth of February, 12 Geo, return- 8. C. + Sun. 


able Wedneſday proxime poſt quindenam Paſchae was directed to 
the defendants, commanding them to make a rate upon the occu- 


263. 
Tards, 2 good 


return to a 


piers of lands within the bundreds of Lexden and Minſtree, to mandamus. 


reimburſe Daniel Bayley expenditor of thoſe hundreds 349 J. xs. 
8 d. which he had diſburſed, and had been allowed him by the 
commiſſioners on his account. To which the defendants returned, 
that 25 Nov. 1721. they made a rate upon the occupiers of lands 


within the levels of the hundreds of Lexden and Winſtree, within 


the limits of their commiſſion, for 799 J. 175. 4d. Gc. which 


when collected will be ſufficient and applicable to repay the ſaid 
Daniel Bayley the ſaid 3491. 55. 8 d. which rate they cauſed to be 


delivered to the collector, &c. with the privity and conſent of the 
ſaid Daniel Bailey, to collect and levy, &c. for the uſes afore- 
ſaid, which rate is ſtill in force: then they further return, that the 


King the 19th of Jan. the ſecond of his reign, by his letters pa- 
tent appointed them commiſſioners, &c. which commiſſion, not 
being ſuperſeded, by virtue of the ſtatute expired and determined” 


17th of Feb, 12 Geo. and that the mandamus was delivered to them 


12 Feb, 12 Geo. et non antea quodque propter temporis brevitatem 
ante expirationem et determinationem commiſfionts noftrae praedictue 
executionem brevis froe praecepti illius facere non potui mus, prout inte- 


rius nobis praecipitur. And the court were of opinion, that this re- 


turn was good, becauſe the time was too ſhort for the commiſſionets 
to make a new rate, And if a peremptory mandamus ſhould be 
granted, the commiſſioners could not now make a rate, the com- 


miſſion being expired. | 


Stanton 


8. C. 2 Su. TN an action upon the caſe for words, the plaintiff 4 chat 


762. 
Words ac- 
tionable. 


great gains, and always paid his debts to the full without any com- 


the words in the declaration, except theſe, vi. He is a ſorry piti- 
ful fellow, and a rogue, he compounded his debts at five ſhillings 


and as to thoſe words the defendant demurred, and the plaintiff 
joined in demurrer. Mr, Theed for the defendant argued, that 


trade. He cited Noy 77. Marſhall verſ. Allen. He is a baſe bro- 


Eaſier Der e 
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Stanton ver/. Smit. 

he was a perſon of good name and condition, and now is, and 
at the time of ſpeaking the words aftermentioned, and for ſeven 
years before, was a brewer, and in that trade got his livelihood and 


pounding; the defendant maliciouſly intending to bring the plaintiff 
into diſcredit, and to bring him into diſgrace with all the King's 
ſubjects to whom he was known, the defendant the 4th of Offeb. 
13 Geo. at, &c. ſpoke ſeveral falſe and ſcandalous words (men- 
tioning them particularly in the declaration, and laying them leve- 
ral ways) of the plaintiff, ad damnum 2001. The defendant as to all 


< in the pound,” pleaded not guilty, whereupon iſſue was joined: 


theſe words were not actionable, for there is no colloguium laid of his. 


Ken raſcal, and hath broken twice, and I will make him break a 
third time. The court ſeemed to be of opinion, that the words, 
were not actionable, and a rule was made for judgment for the de- 
fendant, unleſs cauſe, &c. [See the ſame caſe Latch 114. by the 
name of Hill's caſe, where it is ſaid, the plaintiff had not alleged 
he was a tradeſman, but that he was an honeſt ſubject, and got his 
livelihood by buying and ſelling only, and for that all the judges 

reed that judgment ſhould be arreſted ; but otherwiſe it had been. 
if he had been a tradeſman.] He citted alſo 2 Salk, 694, You afe a 
cheat, and have been a cheat divers years, ſpoke of a tradeſman, 
and judgment was arreſted, Savage again Robery. - But we were 
all of opinion, that ſuch words ſpoke of a tradeſman mult greatly 
leſſen. the credit of a tradeſman, and be very prejudicial to him, and 
therefore, that they were actionable. Judgment was given for the 
plaintiff, Moy. g, 3 


87 


1 1 


Angus 


0 


- 
„ K — „» 


Eaſter Term 13 Georgii regis. 71 48 


— 


* 
111 


— — 


— 


* 


Angus Mackleod ver, John Snee, Francis Pargiter, | 
| Te Wi EO . ; ; 


Intr. Paſcb. 12 Geo. B. R. Rot. £37. 
Intr Eil. 11 Geo, C. B. Rot. 1763 et 1769. 


RR OR on a judgment given againſt Macklzod in the Com- 8. C. Stra. 

mon Pleas, in an action on the cafe brought upon ſeveral pro- 76: _ 
miles againſt him by Snee, e and Beckin; wherein they de- etage. 
clared, that they, and one Jobn Dundas and Charles Savers were 3; Wilon 213. 
merchants, &c. and that the ſaid John Dundas 25 May 1724, at 
London, &c. drew his bill of exchange according to the cuſtom of 
merchants, dated at Edinburgh, and the fame day directed it to 
the defendant by the name of captain Mackleod of the late or 
Doug/as's regiment of foot, ef per billam illam requifivit the defen 
dant unum menſem poſt datum :juſdem -billae ſaluere praefato Carols Sa- 
vers. vel ordini novem libras er decem ſoliaos fterling, ut eius quarter. 
dimid. flipend, (ns quarter half pay) 4 24 die Funis A. D. 
1724. uſque 2 5 diem Septembris ſequentem per advanceament. Anglice 
per advance, prout per adviſamentum a praedicto Jobanne Dundas; 
that Charles Savers indorſed the bill payable to the plaintiff's Szee 
&c. for value received, of which poſea, vis. 5 June 1724, the 
defendant Mack/eod had notice, and afterwards the ſame day and 
year accepted it, Cc. then they laid ſeveral other counts in the de- 
.claration, &. The defendant pleaded non afſumpft. And on trial 
before lord chief juſtice Eyre the jury found a verdict for the plain- 
tiff, and 94. 10s. damages beſides coſts; and found as to all the 
other counts for the defendant, And judgment being given for the 
plaintiffs, Mack/eod brought this writ of error. And ſerjeants 
Chapple and Whitaker argued for the plaintiff in error, that judg- 
ment-ought to be reverſed, becauſe this was not a bill of exchange, 
but was an appointment, or an authority, or order for the defen- 
dant to pay the 91. 10s. As if one deſire the caſhier of the Bank 
to pay money which would grow due for a dividend before hand, 
ſo this is only an appointment by an half-pay officer to the defen- 
dant, to pay by way of advance, In this cafe the drawer never 
intended to make. himſelf chargeable by this bill, for it is not ſaid 
to be fot value received; ſo that (they inſiſted) this could not be a 
bill of exchange as to the drawer ; and if not, it cannot be ſuch as 
to the acceptor : for it muſt be a bill of exchange, if at all, both . 
to drawer and acceptor. And they compared it to the caſe of Jo- 
celine verſe Laſerre, Pray ok of my growing ſubſiſtence,” 

9 | 
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The defen- 
dant demurs 
after iſſue | To 5 A 
joined upon the value of 1004. and converting them to his own uſe, and diſpo- 
de injura ſua 
propria, it is a 


Ec. no bill of exchange; [See before, 1362.] and to the caſe N ; 
verſ. Herle, P. 10 Geo. B. R. 1724. Pay to Mr. Jo. Herle 194 5 /. up- 
on demand, outof the money in your hands belonging to the pro- 


« prietors of the Devonſhire mines, being part of the conſideration 
* money for the purchaſe of the manor of Vg Buckland,” [ Ante, 
1361. ] On the other hand it was urged by Mr. Reeve and Mr, Faza- 
kerley for the defendants in error, that this was a good biltof exchange, 
And of that opinion was the whole court, for this bill was not pay- 


able upon a contingency, nor out of a particular fund, and is made 


payable at all events, and payable to order, and is drawn upon the 
general credit of the drawer, not out of the half-pay, for it is pay- 
able as ſoon as the quarter begins for the half- pay mentioned in 
the bill, which was not to be due till three months after. And 
judgment was affirmed by my brothers Forte/cue, Reynolds and Pro- 


byn juſtices, and myſelf, May 2, 1727. 


William Aſlett ver . William Vincent 
Intr. Hil. 13 Geo. B. R. Rot. 


N. treſpaſs for breaking the plaintiff's houſe, and taking away a 
great quantity of the plaintiff's goods then and there Hund. to 


ſing of them, and diſturbing the plaintiff in poſſeſſion of his houſe, 


Giſcootinaance and keepipg poſſeſſion for three weeks, Sc. As to the force and 


and ill, 


arms, and di uehing the plaintiff in the poſſeſſion of his houſe, and 
keeping him out of poſſeſſion, the defendant pleaded not guilty, 
and iſſue was joined upon that; and as to the reſt of the treſpaſs the 
defendant juſtified, that he was ſeiſed in fee of the houſe, and be» 
ing ſo ſeiſed by indenture demiſed the ſaid houſe to Thomas Sanſon 
for fifteen years, rendring 34 J. per annum, &c. and for a year's 
rent due Lauy- day before the time when, & he entred, and diſ- 
trained the goods, and gave notice, Sc. for what he had diſtrained 
the goods, and after five days from thence with the conſtable 
of the ſaid pariſh, &c. cauſed the ſaid goods diſtrained there to be 
appraiſed by two appraiſers, by the ſaid conſtable ſworn, &c. and 
after ſuch appraiſement, for default of payment of the ſaid rent, and 
replevying tne diſtreſs, he fold the goods for 15 J. 134. 64. wg 
the beſt price that could be got for the ſame, towards ſatisfaction o 

the rent for which they were diflrained, Cc. prout ei bene licut ; 
which is all the reſidue of the treſpaſs, &c, 


The plaintiff replied, that the defendant de injuria ſus propris 
abſque tali cauſa in his plea alleged, praedicto tempore quo, &c. vi et 
armis domum praedidtam fregit et intravit, et bona et 8 of the 
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plaintiff, Cc. cepit, aſprtauit, et in uſum proprium convertit et 
diſpoſuit, modo et forma the plaintiff /uperius verſus eum queritur ; et 
loc petit quod inquiratur per patriam, et praedictus Willielmus Vin- 
cent inde ſimiliter. &c, and then the defendant dicit quod placitum 
praedicTum of the plaintiff” minus ſufficiens in lege exiſtit, and fo de- 
murs generally; and the plaintiff joined in demurrer.” Serjeant Glyde 
for the defendant argued, that the replication was ill, becauſe the 
defendant by his plea had ſhewed, that he entred into the houſe by 
authority of law, to take a diſtreſs for the rent; and as to the 
goods he made a title under that diſtreſs, and therefore according to 
$ Co. 7. Cragate's caſe, where the defendant claims an intereſt, or 
acts under an authority given by law, the plaintiff cannot apply ge- 
nerally, de injuria ſua propria abſque tali cauſa, but they ought to 
be aniwered. In 1 Lev. 307. I bite againſt Stubbs, in treſpaſs for 
entring his cloſe, and taking his goods, the defendant juſtified the 
taking damage feajant : the plaintiff replied, de injuria ſua propria 
ab que tali cauſa, the defendant demutred; and it was reſolved, 
that the repl cation was ill, the plea in bar containing a title; which 
le telied on as a ſtrong caſe. * < 


Mr. Reeve for the plaintiff infiſted, the replication was good ; for 
the plea contained nothing but matter of fact; that the defendant 
did not make title to the goods, but only intitled himſelf to diſ- 
train them, and diſpoſe of the diſtreſs, as the ſtatute had directed 
but that by the dittreſs no property veſted in the defendant. + And 
as to Crogat's caſe, 8 Co. 67. where it is ſaid, a particular anſwer 
ought to be given, where the party juſtifies under an authority given 
by law ; he ſaid, Ho/t chief juſtice, in the caſe of Chance verſ. 


Crogate's caſe, and held, that where the defendant juſtifies by au- 
thority by common law, or of a general act of parliament, de in- 
Juria ſua propria abſque tali cauſa, is a good replication. How- 
ever he lad here he defendant's demurrer came after iſſue was 
Joined upon the de injuria ſua propria abſque tali cauſa, and there- 
fore was ill, And upon that the court held, they could give no 
judgment. May 12. 


Trin. 


Weedon, which is now printed in 2 Salt. 628. denied that part of Awe 500. 


* 
” 


8 Mod. 307. 
Ante, 1376. 


James Baily, promiſed to 3. to the ſaid Peter or order ſeven 


bad ſigned the note for him and the other defendant Bai) his 
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| Sarah Smith 68h. William Jarres and James Bail, 


T: caſe brought by the plaintiff as indorſce of a promiſſory note 


againſt the defendants, the plaintiff declared, that the 28th of 

Feb. 172 5. and long before, et continue bucuſque, the 

> defendants were partners in via merchandizandi et conunttin 
2egotiatorum for their common advantage, and that the ſaid 28th of 
Feb. 1725, at, Sc. the ſaid defendant Wilkam, for himſelf and the 
faid Jamet his partner, made his promiſſory note in writing with 
his own hand, ſubſcribed according to the ſtatute, &c, bearing date 
the ſaid day and year, and delivered it then and there to one Peter 
Rich, by which note the ſaid William, for himſelf and the ſaid 


months after date of the ſaid note 36/. 5 f. for value received, &c. 
To this count (there being ſeveral other counts in the declaration, 
to which the defendants pleaded non afſumpſerunt) the defendants 
demurred generally. And ſerjeant Glyde for the defendants inſiſted, 
that this note was not a negotiable note, nor indorſeable to the 
plaintiff, within the act of 3 & 4 Annae, cap. g. becauſe the plain» 
tiff had not charged in the declaration, that the defendant Millan 


partner But per curiam, it is very good, for the plaintiff has faid, 
the defendant William made it for himſelf and his partner, and 
ſubſcribed it with his own hand, whereby he promiſed for himſelf 
and partner to pay, which ſhews ſufficiently he ſigned it for himſelf 
and partner. And judgment was given far the plaintiff, June the 
Sth, 1727. 
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Monday, June 12, Mr. Oneby being brought to the bar from 
Newgate, to hear the reſolution of the court, the chief juſtice 
delivered the opinion of the judges, in the following manner. 


The King verſ. Oneby. 


T the general ſeſſions of the peace held at Hickes hall for the g. c.; Sus. 


county of Middleſex 28th of February in the 12th year of 


his Majeſty's reign, Jobn Oneby of St. Martins in the fields Gent. Foler 29. 
was indicted, for that he the 2d of February 12 Ceo. at the ſaid 


pariſh, feloniouſly, voluntarily, and of his malice forethought, 


made an aſſault upon one William Gower, Eſq; and that he the 


ſaid Jobn Oneby, with a ſword which he had then and there held 
drawn in his right hand, the ſaid William Gower in and upon the 
left part of his belly near the navel feloniouſly, voluntarily, and of 
his malice forethought, did ſtrike and thruſt, giving the ſaid Wil- 
liam Gower then 5. there with the ſaid drawn ſword in and upon 
his ſaid left part of his belly near the navel a mortal — A of 
which mortal wound the ſaid William Gower lived in a languiſh- 
ing condition from the ſaid 2d of February to the zd day of the 
ſaid February, on which zd day of February the ſaid William 
Gower at the pariſh aforeſaid of the ſaid mortal wound did die; 
and fo the jurors find, that the ſaid Oneby the ſaid William Gower 
feloniouſly, voluntarily, and of his malice forethought, did kill, 
and murder. Which indictment being delivered to the juſtices of 
gaol-delivery for Newgate, the ſaid Jobn Oneby was arraigned 
thereupon, and pleaded not guilty. And upon the trial, which 
was had before Mr. baron Hale and Sir William Thompſon recorder 
of London, the jury found the ſpecial verdict following, viz. that 
the ſaid John Oneby and the ſaid William Gower, together with 
Jobn Rich, Themas Hawkings and Michael Blunt, were in com- 
pany together in a room in i Caſtle-tavern in the 23 of St. 
Martin's in the fields, in a ſriendly manner; that after the ſaid 
Jobn vr William Gower, John Rich, Thomas Hawkins and 
Michael Blunt, had continued together in the ſaid room for the 
ſpace of two hours, a box and dice were called for ; whereupon 
e drawer ſaid, that he had dice but no box, and that thereupon 
the ſaid John Oneby commanded the drawer to bring a pepper-box, 
and accordingly a pepper-box and dice were brought ; that imme- 
diately after the ſaid John Oneby, William Gower, Jobn Rich, 
Thomas Hawkins and Michael Blunt, began to play at hazard; 
and after they had played half an hour, the ſaid John Rich aſked 
if any of the company would ſet him three pieces of money called 
half-crowns, that thereupon the ſaid William Gewer in a jocular 
manner ſet three pieces of money called halfpence, and then fai 


90 to 


to the ſaid Jobn Rich, that he had ſet him three pie ces; that the 
ſaid Jahn Oneby at the fame time ſet the faid John Rich three 
half-crowns, which the ſaid Jobn Rich won; and immediately the 
ſaid Fobn Oneby in an angry manner turned to the ſaid Willian 
Gomer and ſaid to him, that it was an impertinent thing to ſet 
half-pence ; and further ſaid to the ſaid William Gower, that he the 
ſaid William Gower was an impertinent puppy in ſo doing; to 


which the ſaid William Gower then and there anſwered, that who- 


ſoever called him ſo was a raſcal ; and thereupon the ſaid Foby 
Onebr took up a glaſs bottle, and with great force threw it at the 
ſaid Millium Grwer, but the glaſs bottle did not ſtrike the faid 
William Gower, but paſſing by near his head bruſhed his peruke, 
which he then had upon his head, and beat out ſome of the 
powder out of his peruke; that thereupon the ſaid William Gomer 
TZgrs] with- immediately after toſt a glaſs or candleſtick at the ſaid Joby, Oneby, 
dul an Zrglice, but the glaſs or candleſtick did not hit the ſaid John Onely; upon 
which both the ſaid Fobn Oneby and William Gmoer preſently roſe 
from their ſeats, to fetch their ſwords, which then hung up in 
the room; and the ſaid William Gower then drew his ſword out 
of the ſcabbard, but the ſaid Jahn Oneby was hindred by others 
of the company from drawing his ſword out of the ſcabbard, 
whereupon the faid William Gower threw away his ſword, and by 
the interpoſition of the ſaid Jobn Rich, Thomas Hawkins and 
Michael Blunt, the ſaid William Gower and Fobn Oneby fat down 
again, and being fo ſet down continued for the ſpace of an hour 
in company with the ſaid John Rich, Thomas Hawkins and Mi- 
chael Blunt; that after the. expiration of that hour the ſaid Willian 
Graber ſaid to the faid John Oneby, we have had hot words, but 
you was the aggreſſor, but I think we may paſs it over; and at 
the ſame time the ſaid William Getoer offered his hand to the ſaid 
John Oneby ; to which, the ſaid hn Oneby then anſwered the faid 
William Gower, no damn you, I will have your blood; that af- 
terwards the reckoning was paid by the faid John Oneby, William 
Geer, John Rich, Thomas Hawkins and Michae! Blunt ; and that 
the ſaid William Gomer, John Rich, Thomas Hawkins and Michael 
Blunt went out of the ſaid room, with an intent to go home, 
leaving the ſaid Jobn Oneby in the room; that the ſaid Jo Oneby 
ſo as aforeſaid remaining in the room, called to the ſgid Wilham 
Gewer, young man come back, I have ſomething to ſay to you; 
that thereupon the ſaid William Gower returned into the ſaid room 
and the door of the room was immediately flung to, and ſhut, by 
reaſon of which ſhutting of the door, all of the ſaid company be 
ſides the ſaid William Giaver and Jobn Oneby were ſhut out of the 
room ; and that then after ſhutting of the door a claſhing of ſwords 
was heard; then the jury find, that the ſaid Jobn Oneby gave the 
ſaid Millam Gower with his ſword the mortal wound in = 
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ditment * mentioned, of which he died; but they ſurther find, 
that at the breaking up of the company the ſaid Jobn Oneby had 
his great coat thrown over his ſhoulders, and that the faid Jobn 
Oneby received three ſmall wounds in the fighting with the ſaid 
Wiliam Gower ; and that the ſaid William Gower, being afked 
upon his death-bed, whether he the faid William Gruer had re- 
ceived his wounds in a manner among ſwords-men called fair, an- 
ſwered, I think I did; and they further find, that from the time 
the ſaid Oneby threw the glats bottle at the ſaid Milliam Gmoer, 


Gruer : and whether this is murder or manflaughter, the jury 
pray the advice of the court: and if, Ge. 


So that the queſtion upon the ſpecial verdi& is, whether Jobn 
Oneby the priſoner at the bar is guilty of murder or mauflaughter. - 


A great deal of time was ſpent in drawing up this ial ver- 
dict * the trial 5 the Ola . in 3 
of laſt March was twelve months, yet the record was not re- 
moved into this court till Hilary term laſt; towards the end of 
which term it was argued by counſel on both fides, and another 
argument being defired by the counſel for the priſoner, we thought 
it proper, to deſire the opinion of all the reſt of the judges ; and 
for that purpoſe it was argued before all the judges at Serjeants 
inn hall in Chancery-lane upon the 6th day of May laſt ; which was 
as ſoon as all the judges could meet by reaſon of the intervention 
of the circuits. And after mature confideration had, upon a 
meeting of them, they ſeriatim gave their opinions, and came to 
this reſolution unanimouſly, not one of them diſſenting, and which 
I have authority from them to declare, viz. that John Oneby the 
priſoner at the bar, upon the facts found upon ſpecial verdict, is 
guilty of murder. —4 


Without entring into a nice examination of the ſeveral definitions 
or deſcriptions of murder, as they are found in the old la- books, 
as Bratton, Briten, and Hleta, where the wickedneſs of the act is 
aggravated by the circumſtances of ſecrecy or treachery; murder 
has been long ſince ſettled to be, the voluntary killing a per- 
fon of malice prepenſe, and that whether it was done ſecretly, or 


publickly. Staund}. pl. cor. 18. b. 3 Inſt. 54. 


But then it muſt be conſidered, what the word malice in ſuch 
caſe imports. In common acceptation malice is took to be a ſettled 


another, and a deſire of revenge. But in the legal acceptation, it 
unports a wickedneſs, which includes a circumſtance EN 


there was no reconciliation between the ſaid Jobn Oneby and William 


anger (which requires ſome length of time) in one perſon againſt 
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act, that cuts off all excuſe. By the 25 H. 8. c. 33. for taking 
away clergy, it is enacted, that every perſon, who ſhall be indicted 
of the crimes therein mentioned, and thereupon arraigned, and 
ſtand mute of malice or of frowardneſs of mind, ſhall loſe the 
benefit of his clergy. Now in that place malice can never be 
underſtood in the vulgar ſenſe, for the party cannot be thought to 
ſtand mute out of a ſettled anger, or deſire of revenge, but only 
to ſave himſelf; and therefore ſuch ſtanding mute, and refuſing to 
ſubmit to the coufſe of juſtice, is faid to be done wickedly, I. .. 
without any manner of excuſe, or out of frowardneſs of mind. 


This malice, an eſſential ingredient to make the killing a per- 

ſon murder (to uſe the expreſſions of lord chief juſtice Cle and 

lord chief juſtice Hale, whole authority hath eſtabliſhed them) 
muſt be either implied or expreſs ; and ſays Hale in his Pleas of 
the Crown 44. this implied malice is collected, either from the 

manner of doing, or from the perſon lain, or the perſon killing. 

As to the two laſt, there is no occaſion at preſent, to take them 

into conſideration. | 2 


1. As to the firſt, v/2. from the manner of doing, as Hale ex- 
preſſes it, or as Holt chief juſtice, Kehnge 126. ſays, from the 
nature of the action. 1. Wilfully poiſoning any man implies 
malice. 2. If a man doth an act, that apparently muſt do harm, 
with an intent to do harm, and death enſues; it will be murder. 
As if A. runs with a horſe uſed to ſtrike, among a multitude of 

ple, and the horſe kills a man; it will be murder, for the law 
implies malice from the nature of the act. 3. Killing a man 

without a provocation is murder; as if A. meets B. in the ſtreet, 
and immediately runs him through with a ſword, or knocks out 
his brains with a hammer, or bottle. And if angry words had 
paſſed in that caſe between A. and B. yet it would have been 
murder in A. becauſe words are not ſuch a provocation, as will 
prevent ſuch a homicide from being murder; lord Morley's caſe, 
Kelynge 56. 4. The law will imply malice from the nature of 
the original action, or firſt aſſault, though blows paſs between the 
parties, before the ſtroke is given, which occaſions the death. As 
if upon angry words, or abulive language, between A. and B. of 
a ſudden, A. without any provocation (for angry words or abuſive 
language in ſuch a caſe is looked on as none) draws his ſword 
immediately, and makes a paſs at B. or ſtrikes at him with ay 

dangerous weapon, as a piſtol, hammer, large ſtone, &c. whic 
in probability might kill B. or do him ſome great bodily hurt, and 
then B. draws his ſword, and mutual paſſes are made, and A. kills 
B. this will be murder; for the act was voluntary, and it appears 
from the nature of it, that it was done with an intent to 5 7 
1 | z 


1 PAR _—_— 


a. © — ten ä Ad bo. * 


5 


Trin. Term 13 Geo. 1. & 1 Geo. 2. 


kJ 


n 


chief; and therefore ſince in all probability it might have occa- 
ſioned B. s death, or done him ſome great bodily harm, the law 


implies malice prepenſe; and the reſiſtance. or paſſes that were 


made by B. were but in the defence of bis perſon, which was 
violently and cruelly attacked. And this was the reſolution of 
Kelynge chief juſtice, Twiſden, Windbam and Morton juſtices, in 
Hophin Hugget's caſe, Kelynge 62. And though in the principal 


caſe the eight other judges differed' in opinion from the four judges 


in the King's Bench, yet to this opinion of the four the eight 
judges did agree, as Kelynge took it. And this was the true reaſon 
of Mawgridge's caſe, Kel. 119. the judgment in which caſe is a 
great authority in this caſe, that not being ſo ſtrong a caſe as the 
preſent caſe. It was indeed objected by the counſel for the pri- 
ſoner at the bar in their arguments in the preſent caſe, 1. That 
Mawgridge's caſe was a fingle caſe, that the judgment in that caſe 
had carried murder further then it had ever been carried before. 
2. That it was not determined with the unanimoys opinion of all 
the then judges, for one very great judge of the then twelve, viz. 
lord Trevor, differed from the other judges, and held it was only 
manſlaughter, But upon our meeting to conſider of this preſent 
caſe, all the judges unanimouſly agreed, that Mawgridge's caſe 
was undoubted law, and that that judgment was a right and juſt 
judgment; ſo groundleſs was that inſinuation which had been 
made (for ſuch an infinuation there was) in Weftminſfler-ball, that 
ſome of the preſent judges were of opinion, that the judgment 
in Mawgridge's caſe was not a legal judgment. * 4.0 he 


And this is as much as is neceſſary, tather/more than is neceſſay, 


to be ſaid as to implied malice, ſince thete will be no occafion in 
this caſe to look out for malice implied. 


2. Malice expreſs, is a deſign formed of taking away another 
man's life, or of doing ſome miſchief to another, in the execution 
of which deſign death enſues, ' And this holds, where ſuch defign 
is not formed againſt any particular perſon ; as if A. having no 
particular malice againſt any particular perſon, comes with a 
general reſolution againſt all oppoſers; if the act be unlawful, and 
death enſue, it is murder. As if it be to commit a riot, to enter 
into a park, lord Dacre's caſe, H. P. C. 47. Moor 86. Sav. by. 
So if A. goes with a reſolution to kill the firſt man he meets, and 
meeting B, kills him, it is murder with expreſs malice; yet A. 
bad not declared any malice againſt B. nor againſt any particular 
perſon, Much more will it be expreſs malice, when the miſ- 
chievous deſign is formed againſt any particular perſon, which 


may be made evident as well by circumſtances as by the expreſs 


declarations of the perſon killing, As that he would be Ak 
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of B. or that he would have his life, or bave his blood, and ſome- 
time after he kills B. And that ſuch declarations ſpoken ſeriouſly, 
or deliberately, or after time for refletion, manifeſt an expreſt ma- 
lice, no body can doubt. | 


Having thus briefly mentioned that known and ſettled rule, that 
there muſt he either malice expreſs or implied, to make murder, 
and alſo ſome inſtances of what is one and what the other of them; 
I come to the preſent caſe before us. | 


All the twelve judges were unanimous in opinion, that as the 
facts are founded in this ſpecial verdict, it appears, that the priſoner 
at the bar had expreſs malice againſt Mr. Gower, when he gave 
him the mortal wound, of which he died: 1. Mr. Gower did 
nothing that could reaſonably raiſe a paſſion in Mr. Onely. He 
gave him no provocation whatſoever, for when Mr. Gower (et the 
three half-pence, he ſet them againſt Mr. Rich, and that in a 
jocular manner, therefore that was no affront to Mr, Oneby. 
2. Upon that Mr. Oneby turned to Mr, Gower in an angry man- 
ner, and gave him abuſive language, and called him impertineat 
puppy; the anſwer of Gower, was not improper, nor mote than 
what might. be expected, that whoſgever. called him ſo was a 
raſcal, 3. That as Oneby had before began with Gower, by giving 
him abuſive. language, ſo be then took up the glaſs: bottle, & 
magna cum vi threw. it at Gower, and beat the poder out of his 


peruke; if it had killed G, it had been certainly murder; upon 


threw the bottle at G. magna cum vi; Gower, only toſſed the glais 


which Gower toſſed a glaſs or candleſtick at Oneby. And the dif- 
ference of the finding in the ſpecial verdict is obſervable, Oneby 


ot candleſtick at Oneby. 4. When tbey fetched their ſwords, 
Gower did it only to defend himſelf ; for the verdi& finds, that 
though G. drew his ſward firſt, yet the priſoner at the bar being 
hindered by the company from drawing his ſword, Gower there- 
upon threw his ſword away. 5. By the interpoſition of the com- 
pany the priſoner at the bar and Mr. Gower ſat down again, and 
continued in company for an hour, after which Mr. Gower ſaid, 
we have had hot words, but you was the aggreſſor, but I think 
we may pals, it over, and offered his hand to the. priſoner ; that 
the priſoner at the bar was the aggreſſor, is true, and that in a 
violent manner; this was ſufficient, to have appeaſed Mr. Ona, 


but what is his anſwer ? no, damn you, I will have your blood. 


There is an expreſs declaration of malice, an expreſs declaration of 
a deſign of taking away Mr, Gower's life. Theſe words are in- 
capable of any other conſtruction. Theſe. words ſhew his mali- 
cious intent, even in throwing the bottle at firſt ; they are ſpoken 
an hour after the firſt action, and are ſpoken with — 


* 
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The next fact the jury find is, that afterwards (not particularly 
finding what interval of time paſſed between the ſpeaking theſe 
words, and what is found next) that Mr. Gower, Rich, Hawkins 
and Blunt went out of the room, with ah intent to go home, 
leaving the priſoner at the bar in the room; that the priſoner te- 
maining in the room, called to the ſaid William Gower, faying, 
young man come back, I have ſomething to ſay to you. Theſe 
words alſo ſhew a plain deliberation, and being attended with the 
circumſtances found before, and what follows immediately, import 
contempt, young man, are inſolent and imperious, come back, 
and import à reſentment he had conceived againſt Mr. Gower. 
about whieh he had ſomething to fay to him. For what pur- 
poſe did the priſoner ſtay, after all the company had left the room, 
to go home? it was to fay ſomething to Mr, Gower, What is 
that? Why as ſoon as Mr. Gower is returned into the room, the 
door was immediately flung to, and ſhut ; and the reſt of the com- 

y ſhut out; and then after ſhutting the door, a claſhing of 
(words was heard, and the prifoticr gave Mr. Gower the mortal 
wound of which he died. ' 


| Theſe immediate ſubſequent facts ſhew, what it was the priſoner 


had to ſay to Mr. Gower ; it was to carry the malicious defign, he 
had before declared he had againſt Mr, Gower, into execution, vis. 
to have his blood; and he had it, for he gave him the wound of 
which he died. 


To go farther ; if the prifoner had malice againſt Mr. Gower, 
though they fought after the door was ſhot, the interchange of blows 
will make no difference; for if A. has malice againſt B. and meets 
B. and ſtrikes hem, B. draws; A. flies to the wall, A. kills B. it is 
murder. H. P. C. 42. Kelynge 58. 


Nay, if the caſe had been, that there had been mutual malice be- 
tween the priſoner and Mr. Gower (which does not appear to have 
been on the part of the deceaſed) and they had met and fought upon 
that malice ; the killing Mr. G. by the priſoner had been murder. 
H. P. C. 47. 1 Bar. 86, 87. Hob. 121. Crompt. 21, 


The judges were all of opinion upon the facts found in this ver- 
dict, there appeared to be expreſs'malice in Oneby againſt Mr, Gower, 
and then Onely killing Gower, having ſuch expreſs malice againſt 


him, they were all unanimous and clear 'of opinion, that this was - 


plainly murder, 


Having thus mentioned the reaſons, upon which we ground 
this preſent reſolution ; I ſhall next conſider, if any of the objec- 
; tions 
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the priſoner principally relied. 


tions made by the counſel for the priſoner are an anſwer to theſe 


* reaſons, or take off the force of them. 


- The counſel for the priſoner Mr. Oneby inſiſted, that upon the 
whole verdi& the caſe was no more, than that from a flight occa- 


fion paſſionate words aroſe, mutual reproaches paſſed, the quarrel 
was ſudden, mutual aſſaults were made, and on a ſudden fighting in 


heat of paſſion the priſoner killed the deceaſed; which can be no 


more than manſlaughter. : 
1 T hat ſuch ſact could amount to no more than ianſlaughter, 
they cited the known caſe, that if A. and B. fall out upon a ſud- 
den, and they preſently agree to fight, and each. fetches his wea 


aud go into the field,” and fight, and one of them kills the other; 


this is but manſlaughter, H. P. C. 48. 3 I»ft, 57. becauſe the paſ- 
C ⁰⁰ ea tin apogee. 


pl 3 - SITY Fw n 
la this cafe (ſaid they) it is plain, the quarrel) aroſe on à ſud- 
den; Mr. Oneby's paſſion was raiſed, and that is not found by 
the jury to have ever been cooled, and therefore the words Mr. 
Oneby ſpoke, no, damn you, I will have you; blood, Cc, were 
only words of heat ſpoke under the continuance of the firſt paſſion, 
And they further infiſted, that the law. had fixed no time, in 
which the paſſion muſt be took to be cooled; but that depends 
upon circumſtances, of which the jury are the proper. judges, In 


this caſe the whole time that paſſed between the quarrel and giving 


the mortal wound, was but little more than ah hour; and it has 


been adjudged, that the paſſion ſhall not be took to be cooled in 
very near that time in 12 Co. 87, Cro. Jac. 296. H. P. C. 48. 
 '\Rowley's caſe, where the child of A. beat the child of B. B. 


child all bloody ran home to his father ; B. the father ran three 


quarters of a mile, and beat the child of A. by means whereof he 


died; this was adjudged to be only manſlaughter ;- yet there muſt 
have been a conſiderable time after B, was provoked by the uſuage 
of his child, before he killed A. s child, becavſe-he ran three quar- 
ters of a mile; yet it being one continued paſſion raiſed in B. upon 
the beating of bis child, it was held this was anly manſlaughter, 
And in this preſent caſe, to ſhew the paſſion of Mr. Oneby, which 
was ſuddenly raiſed, was not cooled; the counſel. for Mr. Oneby 
obſerved, that the jury had expreſly found, that there was no recon- 
ciliation between Ozeby the priſoner and Mr. Gower. the deceaſed, 
from the time Mr, Onevy firſt threw the bottle. cot pet. 


This I take to be the chief objection, upon which the counſel for 
1 
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in e to 50 objedtion 1 Aa rſt take notice, Ant where 
2a man is killed, the law will not preſume, that it was upon a . 
den quarrel, unleſs'it is proved ſo to be; and therefore in Le 
caſe, Kelyn. 27. it was agreed upon evidence, that if A. kills 5. 
and no ſudden quarrel appears, it is murder for it lies upon me 
party indicted, to prove. the ſudden quarrel. - f 4 

In the next place, from whar H Bere aid before-it appears, that 
though a | quarrel was ſudden, and mutual fighting before the mortal 


wound given it is by no means to be took as a 1 rule, 
that the killing a man will be only manſlaughter. It is true, if 


reproachful language paſſes between H. and B and A. bids B draw, 


and they both draw (it is not material which of them draws firſt) 
and they both fight, and mutual paſſes are made; death enſuing 
from thence will be only manſlaughter, becauſe it was of a ſudden, 
and each ran the hazard of his life. But there is a wide difference 
between that caſe, and where upon words A. draws his ſword, and 
makes a paſs at B. or with ſome dangerous weapon attacks him, 
and then B. draws, and they fight, and A kills B. there though 
there was a quarrel upon abufive language, and there was afterwards 
a mutual fighting, yet fince A. attacked B. with a weapon or in- 
ſtrument, which might have taken away B. s life, though they 
fought afterwards, that will be murder. And this v wal Nr by 
all the judges i in the preſent- caſe. Fog 


2 for ar n 63. and it * on foe ar ala Bs wat 
o give the objection made by the counſel for . priſoner its full 
Hes If it ſhould be looked on here, that what is found in the 
former part of the verdict was upon a fudden quarrel, and only 
the effect of paſſion ; yet if it appears upon the ſpecial verdict, that 
tere was ſufficient time for this paſſion to cool, and for reaſon to 
get the better of the tran e wth of paſſion, and the ſubſequent acts 


were deliberate, before the mortal wound given; the illing of 
the deceaſed will be murder. * 


And all the judges were e that 


confidernion of 
the facts found, i appeared, there had been ſufficient time for Mr. 


'Oneby's tran IEP of paſſion to cool, and that he had deliberated, 
and that the killing of Mr. Gray was a deliberate act, and the re- 
ſult of malice Mr. Onely had conceived againſt the deceaſed. 


But before I mention their reaſons, I mnſt lay down this pro- 
poſition, which they all agreed, wiz. that the court are Judges of 
the malice, and not the jury; and that the court are alſo judges 
E 2 the facts found by the jury, whether, if the quatrel was ſud- 


9 E den, 


„ 


111 


den, there was time for the paſſion to cool, or whether the act was 
deliberate. or not 7 art ay 


Upon the trial of the indictment the judge directs the jury thus. 
If you believe ſuch. and. ſuch. witneſſes, who have ſworn. fuch and 
ſuch, facts, the. killing the deceaſed was with. malice. prepenſe ex- 
preſs, or it was with malice implied, and then you ought to find 


the priſoner guilty of murder; but if you do not believe thoſe wit- 


neſſes, then you ought to find him guilty of manſlaughter only: 
and ſo aceording to the nature of the caſe, if you believe ſuch and 
ſuch facts, the act was deliberate, or not deliberate; and then you 
evght to find fo and ſo. And the jury may, if they think proper, 


give a general verdict, either that the priſoner is guilty of murder, 


or of manſlaughter. . But if they decline giving a general verdict, 


and will find the facts ſpecially, the court is to form their judgment 


from the facts found, whether there was malice or not, or whether 
the ſact was done on a ſudden tranſport, of paſſion, or was an act of 


deliberation or not. 


Although there are many ſpecial verdicts in indictments for mur · 
der, there never was one, where the jury find in expreſs. terms, that 
the act was done with malice, or was not done with malice prepen(e, 

that it was done upon a ſudden quarrel and in tranſport of pale 
vic or that the paſſion was cooled, or not cooled, or that the act 
was deliberate, or not deliberate ; but the collection of thoſe things 
from the facts found is left to the judgment of the court. Holle- 
way's caſe, Palm. 545. Cre. Car. 131. V. Jones 198. So in the 
we cited by the counſel for the priſoner, Cra. Jac. 266. Raug: 


' caſe, the jury find the fact, but don't find in expreſs terms, that 


father, whoſe child was beat, killed the other child in a ſudden 
at of paſſion 70 that was left to the judgment of the court, upon 
the particular facts found. 1 


But then it is objected, that the law has Gixed no time in which 
the paſſion muſt be ſuppoſed to be cooled, Lis very true, it has 


not, nor could it, becauſe paſſions in ſome perſons are ſtronger and 


their judgments weaker than in others ; and by conſequence it will 
require a longer time in ſome, for reaſon to a the better of their 
ations, than in others; but that muſt depend upon the facts, which 
w whether the perſon has deliberated or not ; for acts of delibe · 
ration will make it appear, whether that violent tranſport of paſſion 


was cooled or-no. 


1 But thus far the reſolutions of the judges bave already gane, and 
it has been adjudged, that if two fall out upon à ſudden, and they 
appoint to, fight next day, that the paſlion by that time mult be 


1 


. 
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looked on to be cooled; and in ſuch caſe, if they meet next day, 
and fight, and the one kills the other at that meeting, it has been' 
often held to be murder. Hale P. C. 49. 

To go a little further: If two men fall out in the morning, and 
meet and fight in the afternoon, and one of them is lain; this is 
murder ; for there was time to allay the heat, and their meeting is 
of malice. So is Legg's caſe, Kelyng 27. 3 


| before lord Morley's trial by the 
peers for the murder of one Haſfinge, they all agreed, that if upon 
words two men grow to anger, and afterwards they ſuppreſs that 
anger, and then fall into other diſcourſe, or have other diverſions. 
for ſuch a reaſonable ſpace of time as in reaſonable intendment their 
heat might be cooled, and ſome time after they draw upon ons, 
another, and fight, and one of them is killed; this is murder, be- 
cauſe being attended with ſuch circumſtances, it is reaſonably ſup- 
poſed to be a deliberate act, and a premeditated revenge upon the 
firſt quarrel. But the circumſtances of ſuch an act being matter of 
fact, the jury are Judges of them, Kelyng 56. The meaning of 
which laſt words is, that the jury are Ne of the facts, from 
which thoſe circumſtances are collected. But as I ſaid before, 
when thoſe facts are found, the court is to judge from them, whe- 
ther they do not ſhew the act was deliberate or not. 


Lord Morley upon his trial by the peers was acquitted; and after 
that in rr 15 18 Car. 2. — who was indicted as 
a principal, in being preſent, aiding and abetting lord Morley in 
the murder of Hafings, way tried at the King's Bench bar. The 
quarrel was at a tavern ; but it was proved; when the quarrel was 
at the tavern, that lord N A if we fight at this time, I 
have a diſadvantage, by reafon of the height of my ſhoes ; and 
Fa after they went into the fields and fought, lord Mor/zy 
c illed Haſtings; but while they were fighting, roomwich made 
a thruſt at Haſtin , and lord Morley cloſed in with Haſtings, and 
killed him ; and ſays the book) this was held as clear evidence of 
their intention to fight, when they went out of the tavern; and 
the quarrel bei a. about words, and fighting in a little time 
after, it was held murder by all the court. And there need not 
be a night's time between the quarrel and the fighting, to make it 
murder, but fuch time only as it may appear not to be done on the 
fri paſſion; for lord Morley confidered the diſadvantage of his 
ſhoes : and the court directed the jury, that it was murder in 
Broomwich, being preſent and aiding ; but the jury acquitted him. 
1 Sid. 277, reports the fame caſe, and ſays, that the court in the 
direction to the jury laid it down, that after the provocation in the 


, 


At the meeting of all the judges 
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houſe, they ſay, this is no convenient place (and ſo have reaſon, 
to judge of conveniency) and appoint another place, though the 
fight is to be preſently; this is murder, for the circumſtances ſhew 
their temper. {ILAN | 


In II. P. C. 48. if A. and B. fall out, Hl. ſays he will notfrike 
but will give B. a pot of ale to touch him, B. ſtrikes, A. Kills 


him; murder, 


Two quarrel; the one ſays, if you'll go into the field, J will 
break your head, and there one kills the other; murder, Crompe, 
25. p. 49. | | 


| Two fall out on a ſudden in the town, and they by adrocment 
go into the field preſently, and one kills the other; murder. Crompe. 
23. fol. 31. h g 


From theſe caſes it appears, that though the law of England is 
fo far peculiarly favourable (I uſe the word peculiarly, becauſe I 
know no other law that makes ſuch a diſtinction between murder 
and manſlaughter) as to permit the exceſs of anger and paſſion 
(which a man ought to keep under and govern) in ſome inſtances 
to extenuate the greateſt of private injuries, as the taking away a 
man's life is; yet in thoſe caſes it muſt be ſuch a paſſion, as for 
the time deprives him of his reaſoning faculties ; for if it appears, 
reaſon has reſumed its office; if it appears he reflects, deliberates, 
and conſiders before he gives the fatal ſtroke, which cannot be, as 
long as the fury of paſſion continues the law will no longer under 
that pretext of paſſion exempt him from the puniſhment, which 
from the greatneſs of the injury and heinouſneſs of the crime he 
juſtly deſerves, ſo as to leſſen it from murder to manſlaughter. 
Let us ſee therefore, whether upon this ſpecial verdict it appears, 
that the fighing and killing Mr. Gower was only done in — of 
paſſion, or was a deliberate act. By what I obſerved. before, it 
plainly appears, it was a deliberate act. But to recapitulate in ſhort: 
after the words had paſſed, and the bottle was thrown by the pri- 
ſoner, and ſwords drawn; by the interpoſition of friends they fat 
down, and continued in company for an hour (a reaſonable time 
under thoſe circumſtances for the paſſion to cool, and after that 
hour expired, the deceaſed ſays, we have had hot words, but you 
was the aggreſſor, but I think we may paſs it over, and at the 
ſame time offered his hand to the priſoner, which was enough to 
have appeaſed the priſoner; to this Mr. Oneby anſwered, no damn 
you, I'll have your blood, words exprefling malice, not paſſion: 
then when the company went out of the room, the priſoner ſtaid, 
and called the deceaſed back; Young man, come back, 1 have 
: 2 a N ome- 
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fomething to ſay to you; the door immediately was ſhut; claſhing 
of ſwords was heard, and the deceaſed received the mortal wound 
from the priſoner at the bar. The priſoner's words ſhew what 
was his intention, vzz. to take away Mr, Gower's life; and the 
killing him may properly be ſaid to have been done upon deli- 
beration and conſideration. | | WP NV 


The counſel for the priſoner in their arguments infiſted, that 

there were ſeveral circumſtances found in the ſpecial verdict in 

favour of the priſoner, which were a foundation for the court, to 

conſtrue the other expreſſions to be only words of heat, and that 

what he did was in the heat of his firſt paſſion, which was never 

cooled, and not out of malice. As, 1. It is found, that at the break- 

ing up of the company Mr. Oneby had his gres? coat thrown over 

his ſhoulders, from whence it would be a {train to think he then 

intended to fight with Mr. Gower. 2. It might be Mr. Gower who 

ſhut the door, who came back after he was out of the room, the 

jury not having found who ſhut the door. . That it was found, 

there was no reconcthation between them, from the throwing the 
bottle at Mr. Gower. But as to the firſt of theſe objections, con- 
fidering the words the priſoner uſed after this, and after the deceaſed 

was out of the room, and what followed ; ſince the jury have found 
this fact, without ſaying any more about it, the natural conſtruction 
is, that this was only uſed by the priſoner as a blind to the com- 
pany, to conceal from them his real intention, till they were gone 
out of the room. As to the ſecond, it ſtands uncertain upon the 
verdict, but it is an uncertainty which can have no influence upon 
the preſent determination; for if Mr. Gower had ſhut the door, that 
would not alone have materially altered the caſe. As to the third, 
lince expreſs malice before appeared to be in the priſoner, the find- 
ing „ fact does not import, that the firſt heat of paſſion con- 
tinued only, but that the malicc continued. | 


The counſel for Mr. Oneby farther objected, that it appeared, 
there was a mutual fighting after the door was ſhut ; for it is found, 
that he received three {light wounds; then it is not found, who 
drew firſt, or made the firſt aſl:ult after the door was ſhut ; and 
it was poſſible, a new ſodden quarrel might then atife, in which 
Mr. G. wer might be the aggreſſor ; and therefore the ſpecial verdict 
was uncertain in a material point. The anſwer to which is, what 
is ſaid in Legg's caſe, Ke/yn. 27. cited before; that if A. kills B. 
and no ſudden quarrel appears, it is murder ; for it lies on the party 
mdifted, to prove the ſudden quarrel ; and therefore the jury not 
having found any ſuch thing for the priſoner's benefit, it is to be 
took, there was no ſuch, This is ſaid, ſuppoſing the latter part 
of the verdict could be” conſidered, without regarding the former 
| 9 F part 
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part of it; and that when the company went out of the room, the 
47 75 and Mr. Gower were reconciled. But however that might 


nn... 


ave done, here it appears there was no reconciliation, and therefore 
there can be no imagination of a new original quarrel in the room, 


after the door was ſhut. And as to the {light wounds the priſoner 


received, that is immaterial, for he having malice againſt Mr. Gower, 
though there was a mutual fighting, and the priſoner was wound- 


ed, yet when he killed Mr. Gower it will be murder. 


The laſt fact in the ſpecial verdict, which they relied on was, 
when Mr. Gower was aſked upon his death-bed, whether he had 
received his wounds in a manner among ſwordſmen called fair, he 
anſwered I think I did; whereby the deceaſed ſhewed, he was 
ſatisfied the act was fair. The anſwer to which is plain, that if 
A. have malice. a gainſt B. and they meet and fight, though the 
fight is never ſo fair according to the laws of arms, yet if 4. kills 
B. it will be murder, | | 


| The caſes the counſel for the priſoner principally relied on to 
make this fact only manſlaughter, were Roxoley's caſe, 12 Co. $7, 
and Turner's caſe, Comberbatch 407, 8. 


As to 12 Co. 17. the caſe was, that two boys fighting together, 
the one of them was ſcratched in the face, and he bled a great deal 
at the noſe, and ſo he ran three quarters of a mile to his father, 
who ſecing him very bloody, took in his hand a cudgel, and went 
three quarters of a mile to the other boy, and ſtruck him upon the 
head, upon which he died; and it was held but manſlaughter, 


Note, Theſe for the paſſion of the father continued. And there is no time, 
are the 01% that the law can determine, that it was ſo ſettled, that it ſhould 
'* be adjudged malice prepenſe, 0 


To which the anſwer is plain for the reaſon given in Cro. Jac. 
296. which 1s the ſame caſe, that the father having no anger, be- 
fore, but being provoked upon the complaint and fight of his ſon's 
blood, and in that anger beating him, of which he died; the law 

adjudged it to be upon that ſudden paſſion. But that is, con- 
ſidering what has been ſaid before, clearly diſtinguiſhable from the 
preſent caſe ; beſides it may. be added, it was but a little cudgel he 
ſtruck with, from which no ſuch fatal event could be reaſonably 
expected, . wy 


Turner's caſe was this ; his wife complained, the boy had not 
cleaned her clogs, upon which Mr. Turner took up a clog and 
ſtruck him on the head, and killed him; and though there was no 


other provocation it was held only manſlaughter. But the __ 
Sos | 0 
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of that was, becauſe the clog was ſo ſmall, there could be no de- 


fign to any great harm to the boy, much leſs to kill him; and 
a maſter may correct a ſervant in à reaſonable mauner for a fault. 
And lord chief juſtice Holt, in Comberbatch 408. ſays, that in that 
caſe it was an unlikely thing, meaning that the clog ſhould kill 
the boy. The counſel for the ptiſoner being apprehenſive of the 
authority of Maugridge's caſe, Kohng 3 — des the obſerva- 
tions they had made, mentioned before, to induce the court to 
look upon that judgment as not warranted by law; endeavoured 
to diſtinguiſh the preſent caſe from it, ſuppoſing it to be law. 
And 1ſt, they ſaid, that in Mangridge's caſe the bottle hit Mr. 
Cope and ſtunned him; but here the bottle did not hit Mr. 
Gower, but only bruſhed ſome powder out of his peruke. 2dly, In 
Maugridge's caſe the bottle was full of wine; here it is not found 
to have been ſo, and therefore muſt be took to have been empty; 
and the ſize of the bottle does not appear, it might be very ſmall, 
zaly, Maugridge drew his ſword immediately after throwing the 
bottle without intermiſſion; here Mr. Gowey's ſword was firſt drawn. 
athly, Mr. Cope never drew; here Mr. Gower not only drew 


the firſt, but claſhing of ſwords were heard, ſo there muſt have 
been fighting, 


It is very true (ſo far as thoſe facts will make a difference) this 
preſent caſe is diſtinguiſhable from Maugridge's caſe ; for that caſe 
was determined only upon an implied malice (but as I ſaid before, 
was very rightly and juſtly determined, as we all agreed ;) for ſtrictly 
and properly ſpeaking, although the word expreſs malice is men- 
tioned in the reaſons given for that reſolution, yet it was but malice 
implied. But ſtill this way of diſtinguiſhing the preſent caſe from 
Maugridge's will be of no ſervice to the — becauſe though 
all the judges held, this caſe was diſtinguiſhable from Maugridges 
caſe, it was in reſpe& that this was a much ſtronger caſe as to the 
murder, the jury having found facts which ſhew Mr. Oneby had an 
expreſs malice againſt Mr. Gower. Upon the whole matter this 
court, 'with the concurrent opinion of all the other judges, is of 
opinion, that the priſoner at the bar John Oneby, by this ſpecial 
verdict is found guilty of murder, | 


The priſoner being, after this reſolution pronounced, intitled 
by the courſe of the court to have four days to move in arreſt of 
Judgment, he was ſent back to Newgate, and a rule for bringing 
him up to receive judgment the end of the week, was made; before 
Which time an account came of the death of his late Majeity at 
Ojnaburg the 11th of June. And afterwards at the time appointed 
by the rule he was brought to the bar, and judgment was pronoun- 
ced againſt him, and execution awarded. After which a proney 
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able to a ſpe- 
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ſtrong application was made to his majeſty King George the ſecond 
for a reprieve; but he was pleaſed to declare, that the judges hay- 
ing adjudged the Par, guilty of murder, the law ſhould take its 
courſe. In which attempt the priſoner not ſucceeding, he killed 
himſelf in Newgate in the night before the day appointed for his 
execution, by cutting throuh the great artery in his arm witha 
razor, by which he bled to death. „ ne 


Memorandum, As ſoon ſoon as I had delivered this reſolution, 
deſired my brothers Forteſcue, Reynolds and Probyn, that if they 
diſapproved any thing I have laid down, they would expreſs their 
diſapprobation; but they publickly declared, they concurred in 
omnibus. e 13 | WEEN ix 8 \ 


Thomas Warren verſ. Matthew Conſett,, 


B. R. Rot. 47. b 


RROR on a judgment given in the Common Pleas in an ac- 
tion of debt for 2800 J. brought by Conſett againſt Warren, 
upon a covenant to pay that ſum in caſe the plaintiff and defendant 
did not perform the covenants in an indenture for the transfer of 
and payment for ſhares in the Welſh copper company; in which the 
plaintiff below Matthias Conſett declared, that the 19th of Aug. 
1720, by a certain indenture made between the plaintiff and defen- 


duant (one 007 of which ſealed by the ſaid Warren the plaintiff 
Conſett pr 


aced in court) the ſaid Conſett for the conſiderations 
in the ſaid indenture mentioned for himſelf, Sc. covenanted and 

agreed with the ſaid Warren, Ec. that upon payment to him, Ec, 

of 1400 J. he, Cc. would transfer to the ſaid Warren twenty-five 
ſhares in the ſtock of the governor and company of the copper 

miners in Hales, when and as ſoon as the transfer book of the ſaid 

governor and company ſhould be open, &c. and that the ſaid Warren 

covenanted with the ſaid Conſett by the ſaid indenture, that he, Ec. 

would not only accept the ſaid twenty-five ſhares, but would upon 

transfer thereof pay to the ſaid Conſett, &c. the ſaid ſum of 1400. 

in full for the purchaſe of the premiſſes; and for the performance 

of the covenants, payment and agreements aforeſaid; on the 

and behalf of the ſaid reſpective parties, &c. each obliged himſelf, 

his heirs, &c. to the other of them, &c. in the penal ſum of 

2800 J. By the ſaid indenture; and the plaintiff below Maztbew 
Conſett in fact ſays, that after making the ſaid indenture, bis. 23d 
of Auguſt 1720, the ſaid transfer book of the ſaid governor. and 
company firſt opened after the making the ſaid indenture, and _ 
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he the ſaid Matt beau Canſett did in due form of law: transfer the 
notice; but the ſaid defendant Thomes Warren refuſed to accept 


ft; per quod actio accrevit to the ſaid Conſett to demand and have 
of the ſaid Thomas Warren the. ſaid 2800. To which the defendant: 
Warren pleaded, quad ipſe non debet pracdicto Mattheo Cunſett prae- 
diftas 2800 l. nec aliquem inde denarium, &c. et de boc ponit ſe. 
ſuper patriam. To this Conſett the plaintiff below demurted, and 
ſhewed for cauſe, quod praedidtus the defendant Warren reſpondit 
materia? pro infrattione conventionit aſſignatae, ſed; placitauit gene- 
rale placitum in. bujuſmodi- caſu non admiſſibile, Sc. The defen- 
dant joined in demurrer and in the Common Pleas judgment was 
given for the plaintiff Conſert. Upon which judgment Marren 


error by Mr. Reeve, and by Mr. ſetjeant Darnail for the defendant 
in error, in Mich. Term. 11 Geo. 1724. And it was atgued in 
this Trin. term by Mr. *Fazaterley for the plaintiffF-in error, and by 
Mr. ſerjeant Chapple for the defendant in error. And the ſingle 
queſtion that was made was, whether ni debet is a good plea to 


upon by Mr. Reeve and Mr. Fazaterley, that it was a good plea, 


dant by the-court of Common Pleas, |” 


: 


brought upon a judgment, or upon a ſingle: bill, the defendant can- 
not plead. nil debet; . becauſe by the jodgment or ſingle. bond the 
detendant does appear to be. indebted, and the diſcharge muſt. be 
by matter of as high a nature, So in debt upon à bond with con- 
dition for paymeat, nil debet is no plea; for the plaintiff declares 
only upon the bond, and the defendant muſt pray cher of the 
bond and condition, or if the bond is defeaſanced by a diſtinct deed 


dition of the bond, or the agreement in the defeaſance. But here: 


was abſolutely neceſſary for him to aver the facts, to intitle him to 
the action, as that he had transferred, and that the defendant had 
nat accepted the twenty five ſhares and paid the 14007. ſo that this 
action is not barely founded on the articles, but on the defendant's 
not performing the facts in the articles; and in ſuch caſe the de- 
fendant is not eſtopped, to ſay he owes nothing, becauſe the cauſe 
of action ariſes from fact, and not barely from the deed, And 


day's experience ſhews, that a nerd] nil debet is a good plea to 
Fs 0 28 9 * 


ſaid twenty five ſhares to the ſaid Themas Warren; of which be had 
the ſaid transfer, and has not paid the ſaid 1400 l. to the ſaid Con- 


brought this writ of error. And it was argued for the plaintiff in 


debt brought for the penalty upon theſe articles? And it was inſiſied 
and that therefore judgment ought to have been given for the defen- 


The counſel for the plaintiff. in error agreed, that where debt in 


he muſt plead that defeaſance, and ſhew he has performed the con- 


it was not enough for the plaintiff to ſet out the articles, but it 


debt 
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therefore in debt ſor rent upon a leaſe by indenture, the defendant , xa. 14. 53 
may plead payment, or levied by diſtreſs, et fic-m/ debet. Every pl. 17. 
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debt for rent upon a leaſe by indenture. Where matter of fact is 


a Balk. 314. 


Waicar. 


they muſt bring witneſſes, to prove the execution of the deed or ar- 


join 23. 80 in any action of debt upon a ſtatute, becauſe the ac. 


leaſe, and bregch was afligned in non-payment of rent accordin 


upon the indenture. {But that was a plea of nil debet to a breach 


SR an action of covenant.] But as to the preſent eaſe they faid, 


CAD 


mingled with record, it is triable per pars. Hob. 244. "Peter ver- 
Jus Stafford. And in ſuch caſe nil debet is a good plea, as in debt 
for taking ſcavage contra formam flatuti. 2 1 H. 7. 14. Br. Iſue 


tion is. grounded on the fact as well as on the ſtatute. In debt for 
an eſcape of a perſon took in-exccution upon a jedgment hy cf 
ad ſatigfaciendum, nil debet is a good plea. 1 Saumd. 38. Janet 
verſus Pope; yet ſuch action of debt is not barred by the ſtatute 
of\limitations. So in debt ſor tithes, yet thoſe actions are ground- 
ed upon ſtatutes Cro. Car. 513. Tallery verſ. Fackſen. 80 in 
debt upon a judgment recovered againſt an adminiſtrator u 
ſeggeſting a Heuaſlawit, the defendant may plead nil debet, and ſo 
Mr. Retwe ſaid it Was held by lord chief juſtice Halt in the caſe of 
Berwick v. Andrews, Mich. 2. Ann. And yet to debt upon a 
judgment nil debet is no plea. Therefore they concluded, that in 
this caſe the action of debt not being barely founded upon the arti- 
cles, but upon the fact alſo (in not accepting the ſhares, and in nat 
paying the 4400/7.) ail Alebet was a good plea; and the judgment 
given ip the Common Pleas for the plaintiff there was erroneons, and 
ought to che reverſed. | _ CONES e 


On the other fide;it was argued by Mr. ſerjeant Darnall and Mr. 
ſerjeant Chapple, that the plea was an ill plea, and that judgment 
ought to be affirmed, They admitted, that in debt for rent (though 
reſerved by indenture) or for an eſcape, or upon a ſtatute, ni debet 
would be a plea ; becauſe the foundation of the action is a 
meer fact, as the arrears of rent, the eſcape, or the doing the act 
prohibited: by tbe ſtatute. So on the other hand, where the action 
1s grounded a record, or ſpecialty, -nil debet is no plea. 3 Leu. 
170. Tyndal wr. Hutchinſon. Covenant upon an indenture of 


to 
the covenant in the indenture; the plaintiff demurred Pl 
and adjudged per totam curiam, that nil debet is no plea in this caſe 


there had been many actions of the very like nature as this brought 
of late years, and it never had been before attempted, to plead ſuch 
a plea; and if it ſhould be admitted, it would put plaintiffs under 
inſuperable difficulties, and to great and unneceſſa expences. For 


ticles, that the contract was regiſtered, when the books firſt opened, 
that i2ndred the ſtock, Cc. On the other hand, the defendant 
cat hot be prejudiced, by confining him, as hitherto has been praQi- 
Fe, to antwer the fa: it the declaration, or deny the if he 
will, or to plead the contra was not regiſtred, Sc. And 1 504 
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leave of the court he may have liberty to plead mode than one of 
theſe things, whereby he will be ſecure of relying upon all pro 

defences, and the plaintiff will- by che plea have poimed but to them 
what will be neceſſary for him to come prepared at the trial to 


prove. But they principally relied on the caſe of Smith verſ. White- Smith vert 
rad, ſaid by them to be agjudged Trin. 9 Geo. B. R. that in debt W eh.. 


brought by the plaintiff as Aſſignee of the ſheriff upon a bail-bond, 
qul debet was no good plea; which comes up to this caſe, becauſe the 
defendant is not concluded by the aſſignment of the ſheriff, being as 
to him+a ſttanger, but as a matter of fact, as "alſo the urteſt, Tc. 
-which Forreſene juſtice fail was fo adzudged. And it was adjudged 
Paſ. 10 Gen. between Sir John Willd et ee b in this 
court, that in an action of debt brought by afſignees of commiſſioners 
of bankrupts, ni / debet was Held un ill plea. Therefore they coh- 
cluded this plea Was il, and judgment ought to be affirmed, = 


And of that opinion was the whole court. For there is u diffe- 
"rence, where the ſpecialty is but an inducement to the action, ind 
matter of fact is the foundation of it, there ni deber will be a go 
'plea; 4s in debt for rent by indenture, the plaititiff need not ſet 
out the the indenture; ſo in debt ſor the Eſcape, or on a Wevaſtavir 
againſt an eecutor, the jadgment is bat inducement, and the eſcape 
and devaſiavet ard the foundations of the action: but Where the deed 
4x the foundation, and the fact i but inducement ; mi Arber Ts no 
plea, as in this cafe, the articles are the foundation of the aRiod ; 
and therefore they held, ##/ debet Was no good plea, becauſe it would 
make the jury judges of the validity of the deed. \Befides, this ha- 
ving deen never attempted before, where there hive been abundance 
of aQions of this nature, is a ſtrong argument, that it was generally 
taken, this plea could not be pleaded, which otherwiſe the cotinfel 
for defendants would certainly have adviſed their clients to have 
pleaded, fince it would have been of ſo great advantage to them, 
and have put the plaintiffs under very great dificulties. And the 
chief juſtice Ray#ond and juſtice Reynolds relied much upon the au- 

thority of the caſe of Smith verſe Whitehead; which they took to be 
a very appoſite caſe. Judgment was affirmed, Treſday June the 
th, 1727, See Hardy, 332. | 
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| Thomas and John Blake ver/ Tohn Dodemead and Sarah 
20 his wife, late Sarah Aftrill. 5 
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Where necel- 1 upon a jodgment given in the Common Pleas againſt 
bon ay® U, Jobn and Thomas Blake in a ſcire facias brought there by 


Dodemead and his wife, which ſet out, that the ſaid Sarah, cum 
| ſola, recovered againſt the Blakes 600 J. debt, and 20 l. coſts, exe- 
cutio tamen judicii praedicbi adbuc reſtat facienda, ac praedicta Sara 
poſt redditionem judicii praedicti cepit in virum praedidtum Jobannem 
Dodemead, &c. the defendants veniunt et defendunt vim et injuriam 
quando, &c. et petunt judicium de narratione praedifta, quia di- 
cunt, quod narratio praedifta materiaque in eadem contenta minus ſuf- 


fecientia in lege ixiſlunt, &c, and ſo demur, and ſhew tor cauſe, that 


the plaintiffs \Dodemrad: et uxor nen oftendunt curiae bic diem nec bo- 
cum in quibus dicta Sara cepit praediftum Jobannem D. in virum 


ſaum, Ge. Et pracdicti Jobannes D. et Sara dicunt, guad i 


per aliqua pracallegata ab executione ſua de debito et  dampnis prat- 
dictis verſus pracfatum TJ. B. et J. B. habenda praecludi non debent, 
qui dicunt, quod breve de ſcire facias praediftum materiaque in eo- 
dem contenta bona et ſuſſcientia in lege exiſtunt ad ipſos J. D. et &. 
executionem ſuam praedictam verſus praedictos T. B. et J. B. manu- 
tenendum, Sc. And judgment was given in the Common Pleas for 
the plaintiffs Dodemead and his wife. Upon which a writ of error 
being brought, it was argued by ſerjeant Hawkins and Mr. Lee for 
the plaintiffs in error, that the writ was ill; becauſe no place was 
alleged, where the plaintiffs in the original action were married. 
For where a thing is alleged as a fact, and is material, it is traverſable, 
and in ſuch caſe it is neceſſary to allege a place where it was done. 
Now here Sarab's taking Dademead for her huſband is a material 
fact to intitle them to this ſcire facias upon that judgment recovered 
againſt the defendants by Sara dum ſola; and therefore a place 


ought to be alleged, where the took him for her huſband. ' 35 H. 


6. 50, In debt brought by A. againſt B. A. declared that B. 
granted to the plaintiff A. an annuity, till A. was promoted to 4 
competent bencfice ; and ſhewed, that he, viz. A. ſuch a time 
took a wife, and that the annuity was in arrear before he took 
this wife amounting to the ſum demanded: and the declaration 
was adjudged to be naught, becauſe the plaintiff had. not alleged 3 
place, Where he took his wife, Owen 23. lord Dacre's caſe, In 


debt upon an account taken before auditors aſſigned, the declats- 
„ - | tion 
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ton did not allege a place where the auditors were aſſigned. Moore 
c27, Mathuris verſ. Weſtreray, in covenant againſt a leſſee by aſ- 
Gonee of the reverſion of the term for years (out of which the de- 
fendant's leaſe was derived) the defendant pleaded, he had affigned 
his term before the grant to the penn, and held ill; becauſe he 
did not allege r place where he aſſigned the term. And Hab. 213. 
when a material fact and traverſable is alleged, a place muſt be laid, 
where it was done, And 2 Lev. 227. Chapman verſ. Fotbergill. 
And in a ſcire facias as here, the party intitled to the benefit of 
the judgment marries, a place where the marriage was, is alleged. 
Co. Iitr. 623, Theſaurus brevium 118, 119. This might be good 
after 2 verdict, but in this caſe there is a ſpecial demurrer, and this 
defect ſhewn for cauſe. 2. It was urged for the plaintiff an error, 
that he had demurred in the Common Fleas to the declaration, where- 
as there was no declaration, but only the writ of ſcire facias; and 
the plaintiff below had joined in demurrer in maintenance of his 
writ; and therefore this was a diſcontinuance. 


But it was argued by Mr. Reeve and Mr. Strange e contra for the 
defendants in error, that the judgment was well given, And they 
inſiſted, this was only a ſurmiſe relating to the perſon of the plaintiff, 
and was but in nature of an exception in abatement; and that as to 
matters which go in abatement of a writ only, it is net neceſſary 
to lay a venue. 1 Salk. 6, Lett verſ. Mills, The defendant plead- 
ed, quod ſuſcepit ordinem militarem et jam miles exiſtit; and it was 
held, there need be no venue, where he was knighted; for any thing 
that concerns the perſon ſhall be tried where the action is laid. 1 
Salk, 2, Weſt venſ. Sutton. And they ſaid, that the | png in 
the Common Pleas were generally as this is. In Offcina brevium 259, 
& 283, there are two ſcire facias's juſt as this, in the like caſe, 
2. As to the other objection, they ſaid this could be no diſcontinu- 
ance, for though the plaintiff in error demurred ia the Common 
Pleas wrong, yet the plaintiff below has not joined in that, but 
has made his demurrer proper and right. And therefore they pray- 
ed, the judgment might be affirmed, And June the bth, upon « 
authority of ſeveral precedents cited, and for the ſaid reaſons given 
by the counſel for the defendant in error, judgment was affirmed. 
And this does not claſh with any of the caſes cited on the plaintiff 
in error's behalf; becauſe thoſe were of material facts, which went 
to the point of the action, and did not barely go to the perſon or 


e of the writ, and therefore a venue ought to be laid as to 
m. | 
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cache "THE defendant was committed by the commiſſioners for licen- 
e 1 3 145 Dane : (LT 9379 
fiocenot 1 ſing Hackney-coaches, upon an information, exhibited before 


Hackney- them by one Tinhthy Bower the Informer, againſt the defendant, 

ache. for that the defendant the 14th of July 12 Geo. preſumed to ſtand 

2 # and ply with a coach and horſes for hire at / Litechapel-bars in 

the open Rtreet, within the weekly bills of mortality, and then and 

there drove his coach With' hotſes for hire from thence to places 

IE within the weekly bills of mortality, contra formam Rlatutr, not 

being a perſon Ticenced purſuant to the act of . parliament ; and the 

commiſſioners gave judgment againſt bim, that he ſhould forfeit 
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© This information was" rounded upon 1 Geo. cab. 53. 8, 3. 
whereby it is enacted, that from and after the 24th of June 1715, 
no perſon or perſons ſhall, preſume, to ſtand, ply, or drive ſor 
hire with any cdach whatſoever, hearſe, or coach-horſes, or ſhall 
let to hire any mourning Coach or coach-horſes to attend or wait 
on any funeral, within che cities of London and Weſtminſler, or 
ſuburbs of the ſame, or Within the pariſhes or places within ide 
weekly bills of oy tak aw ſuch as ſhall be licenced, &c, 
under penalty of forfeiture of 5. Ge. The fact Nated by the com- 
miſſioners, as proved by the witneſſes, and confeſſed by the deſen- 
dant, was this, vi. 1 22 G fl WE n P WY | 0 x 
6p * 
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That the defendant the ſaid 14h of July, and long before, and 
ever ſince, was a common ſtage-coachman, uſipg to drive a ſtage- 
coach between Bow in the county of Middleſex, being a' place 
without che Pariſhes and places within the bills of mortality, and 
the ſaid Whitechapel-bars in the pariſh of Whitechapel in the coun- 
tyof.' Middleſex; being within' the pariſhes and places within the 
weekly bills of mortalſty; and at the time mentioned in the in- 
for mation, viz, the ſaid. 14th day of July, ſtood with his ſtage- coach 
and horſes in the high ftreet at the ſaid place called Whitechapel 
bars, and plied and offered for hire to carry any perſon wanting 

| ſuch cattiage to Bow or Stratford in his ſtage-coach ; and that the 
- defendant then and there took into his ſtzge-coach three perſons, and 
| catried them thenece in his ſtage-coach'"to à place called 'Whitechape! 
turnpike; being a place within the weekly bills of mortality, and there 
at Mbitecbapel turnpike the defendant in the way from Whitechapel 
aforeſaid to Fow and Stratford aforeſaid ſet down out of his 
ſtage· coach one of the ſaid three perſons, and received of him fix 
pence for his hite, for carrying him, Cc. that the * / 
| | rove 
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drove his colch from thence, and carried the two oh 2 — from, 


thence to Bow, and there ſet them down, and received of each of 
them ö 4. for hire, for carrying them, in his ſtage- coach; and that 
the defendant before in that day had come with his ſtage-coach from. 
Bow, and had not ſet up bis ſtage. coach at any inn ot at any 
other place, but ſtood with his ſaid ſtäge: coach and, horſes, in the, 
ſaid high ftreet plying as aforeſaid, and bad no licence to Ne Pr 


ſons in bis $ faid” ſtage-coach | for bite. 


This collvietion being removed iato 7 * King Bench by certio- 
rari, Mr. Abney moved to quaſh it, becauſe the fact ſtated in the 
pens was not an offence within. the aQ of parliament of 1 Geo. 

EL ang . hor Within any of the ads about licenfing coaches,. 
"Reeve e contra for the King, But the. court. were of opi- 

pe this was not within the acts; for the defendant did not ply to 
drive or catty, or drove or carried ola 5 s, only within the weekly, 


bis 0 to carry them 


William Women Logan l. Hetry te W 
776. 

H E plaintiff beiog clerk of the patiſh of Warminſter in the Pariſh clerk 

county of Wilts, in Hilary term '1725 moved for a prohi- b n 


dition, to ſtay a ſuit againſt him in the court held before the de- 2 


may bethere- 
fendant a ſurrogate of the vicar general of the biſhop of Saliſßury, fore deprived. 


for having led a wicked, lewd and debauched life, 40d ſor having 
committed and attempted to commit ſeveral filthy, oblcene and 
unnatural acts of lewdneſs and incontinence; the libel ſetting out 
particularly ſeveral oſcene acts committed by bim with Nicholas 
Deane, n Hawkins and | William Bleek [ſpecifying the beaſtly 
ads in the libel, which atbunted-to evidences of attempts to com- 
mit ſodomy}; for being a common und notorious drunkard, much 
addicted to curſing and ſwearing, Ec. for being a profaner of the 
Lord's day: and this fait was zgafnſt the phaintiff as clerk of the 
pariſh of Marminſter; and 1 ibel ſet out the g9iſt canon, het 
all pariſh clerks ſhould be of an honeſt and ſober life and conver--— 


_— 28 the ſuit was for puniſhment, and to remove the plain- Sie 
2 


x. 


on 


9 
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iti from the office of pariſh-clerk; &c. and this motion was gtound- 
ed upon a ſuggeſtion, that theſe matters were conylable by the 
King's temporal courts, &c. and that two indictments were found 
againſt him at the ſeſſions of cyer and fer miner for the .cqunty of 
Hilts, for an aſſault with intent to commit ſodomy with Dean and 
Hawkins, for the ſame fas charged in the libel. And a rule being 
made, to ſhew cauſe; jt was argued againſt the prohibition by. 
Dr. Andrews, Mr. Fazakerley and Mr.” Strange, in Hilary term 
1725. and by ſerjeant - Chapple for the prohibition. Whereupon 
aa rule was made, that a prohibition ſhould 89, and the plaintiff 
thould declare vpon it: which he accordingly did, turning his ſug- 
geftion into a declaration. To which the defendant pleaded, to 
have a conſultation, after taking by proteſtation that the plaintiff 
was guilty of the crimes mentioned in the libel ſet ont in the de- 
claration, that the naming and making the pariſh-clerk of the pa- 
rochial church at Warminſier aforeſaid, as often as there was a 
vacancy, pertinuit et de Jure pertinere debuit et adbuc debet to the 
vicar of that Church for the time being ; that the plaintiff before the 
exhibiting the libel, big. 2 June 3 G. 1. by virtue of the eccle- 
Haſtical canons was named and made clerk. of the pariſh-church. 
by J. L. clerk, vicar of the ſaid church, and that the plaintiff the 
place and fervice of clerk of the ſaid pariſh-church by virtue of that 
nomination and making from thence to this time had held and en- 
Joyed ; that the defendant Henry, as ſurrogate of the vicar general, 
Ge. at the promotion of T. L. and R. S. churchwardens of that 
church, traxit in placitum praediftum Willielmum in praedicta cu- 
ria Chrifliamtatis de et pro materits praedictis in the libel men- 
tioned, before the prohibition delivered to the defendant, ea inten- 
tione ad ighe the plaintiff, pr9_bujuſmadi makgefira. ſua gerd 
pro reformatione morum ejus, et pro ſalute animae 1pfius Willielmi, 
Junta leges ecclefiafticas calligango et puniendo, et a. loco. et ſervitis 
ub parochialis clerici eccleige praedictae amovends, libellands verſu 
eum in eadem. curia Cbrillianitatis de et pro materiis praedifdis, &c. 
prout ei bene licuit, Gc. and prays. a conſultation, To this plea 
the plaintiff demurred, and the defendant joined in demurrer. 
ad the cauſe came on in the paper this term to bz argued by coun» 
ſel. But the coupſel for the defendant defiring only liberty to pro- 
ceed againſt the plaintiff in che eccleſiaſtical court, to deprive. him 
of his office; and the court being of opinion, that the plaintiff, though 
nominated by the vicar generally, was intitled to hold the office 
for his life, which reſolution they grounded, upon the authority of 
2 Salk, 536. the caſe of the pariſhes of Gatton and Mejepiteh'; and 
that although an offence was puniſhable. in the temporal, and not in 
P.11W.3. the ſpititual courts, yet there might be a proceeding. —_— 


fs bay ee the ſpiritual court to deprive à clerk of a pariſh-church, 
againſt Lucy, they could not proceed to puniſh, him for it, 80 a6 1 Siderfe 217+ 
Hate, 450. Sen Cook. trot \ 1 Lev. 
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1 Lev. 138. Slader verſ.. Smallbrook 7 ings allowed in the 
ſpiritual court -to deprive a perſon of orders he having forged the 
' Jetters of ordination, though they could not have proceeded there 
to puniſh for the forgery : to prevent the ting the long argu- | 
ments uſed ypen'the motion, where the queſtion Wa made, whe- 
ther all the crimes in the libel were not puniſhable only by the tem- 
ral laws, or whether of ſome of them the eccleſiaſtical court 
could not have conuſanee, which would be unneceſſary, finee fu 
poſing they wereall of them puniſhable only by the tem la 
yet there might be proceedings upon them, to deprive the plaintiff | 
of his office ; the court gave judgment, that the prohibition ſhould | 
ſtand as to all but the proceeding for a deprivation, and as to that 
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tiff from the office of pariſh-clerk; &c. and this motion was ground. 
ed upon a ſuggeſtion, that theſe matters were conylable by the 


4 - . . * 


King's temporal courts, Sc. and that two indid ments were found 
againſt bim at the ſeſſions of oyer and ter miner for the equnty of 
Hilts, for an aſſault with intent to commit ſodomy with Deax and 
Hawkins, for the ſame facts charged in the libel. And a rule being 
made, to ſhew cauſe; jt was argued againſt the prohibition by. 
Dr. Andrews, Mr. Fazakerlty and Mr. Strange, in Hilary term 
1725. and by ſerjeant - Chapple for the prohibition. Whereupon 
za rule was made, that a prohibition 'ſhould £9, and the plaintiff 
ſhould declare ppon it: which he accordingly did, turning his ſug- 
geftion into a dedlaration. To which the defendant pleaded, to 
have a conſultation, after taking by proteſtation that - plaintiff. 
was guilty of the ctimes mentioned in the libel ſet ont in the de- 
claration, that the naming and making the pariſh-clerk of the pa- 
rochial church at Warminſler aforeſaid, as often as there was a 
vacancy, pertinuit et de jure pertinere debuit et adluc debet to the 
vicar of that Church for the time being ; that the plaintiff before the 
exhibiting the libel, wiz. 2 June 3 Geo. 1. by virtue of the eecle- 
Gaſtical canons was 2 and made clerk. of the pariſh-church. 
by J. L. cle, vicar of the ſaid chorch, and that the, plajpdf the 
place and ſervice of clerk of the faid pariſh-church by virtue of that 
nomination and making from thence to this time had held and en- 

joyed ; that the defendant Henry, as ſurrogate of the vicar general, 

Ge. at the promotion of T. L. and R. S. churchwardens of that 

church, traxit in placitum praedictum Willielmum in praedicta cu - 

ria Chriflianitatis de et pro materits pracdictis in the libel men- 

tioned, before the prohibition delivered to the defendant, ea inten- 

tione ad ipſe the plaintiff, pro hujuſmody malegeſtura. ſua pracdicta, 

pro reformatione morum ejus, et pro ſalute aniaae rpfius Willielmi, 

Juxta ges eccleſiaſticas . et puniendo, et a. loch, et ſervitis 

e paroebialis clerics, ecclepgt pracdifor. amovenda, libeliands verſar 

' | eum in eadem curia Chrilltqnitatis de et pro, materiss praeditdis, Oc. 
rout ei bene licuit, &c. and, prays. a conſultation, To this plea 
te plaintiff , demyrred, and the defendant. joined in demurrer. 
nd the cauſe came on in the paper this term to bz argued by coun» 
fe]. But the counſel for the defendant defiring only liberty to pro- 
ceed againſt the plai tiff in the eccleliaſtical court, to deprive. him 
of his office ; and the court being of opinion, that the plaintiff, though 
nominated by the vicar generally, was intitled to hold the office 
for his life, which reſolution they grounded. upon the authority of 

2 Salk, 536. the caſe of the parithes of Gatton and Melariteb 3 and 


a® 


EL 2 : that although an offence was, puniſhable in the temporal, and not in 
Fi. t W. z. the ſpicitual courts, yet there might be a proceeding. .thereupon in 


Ba bay. cs the ſpiritual. court to deprive a clerk of à pariſh- chasch, though 


againtt Lucy, they, could not proceed to puniſh; him for it, 80 i 1 Giderfe 217+ 
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2 S late Majęſiy King George dying at Oſnaburg the 11th of 
June /aft, the judges commiſſions by the aft of parliament were 
to continue in force for fix months from that time, unleſs ſooner 
determined by the ſucceſſor. But about the middle of September bit 
Preſent Majefly King George the ſecind gave directions, for paſſing 
new patents, which were paſſed accordingly to all the late King's 
Judges, except Mr. juſtice Forteſcue, whoſe patent was ſuperſeded ; 
and Sir Francis Page was removed out of the Common Pleas into the 
King's Bench in his room; and Spencer Cowper, Eſq. Attorney Ge- 
neral to his Majeſiy when prince of Wales, and chief juſtice of Cheſter 
(which place be bad granted to him by the late King, to be chief juſ. 
tice of Cheſter to him, his heirs and ſucceſſors, quamdiu ſe bene 
geſſerit) appeared to a Writ returnable in Chancery the firſt day of 
this term, commanding him, to take upon him the degree of a ſerjeant 
at law, and was ſworn in Chancery, and performed the uſual cerems+ 
nies, and then by patent was created one of the judges of the Common 
Pleas m the room of Sir Francis Page. 


Holliday againft Fletcher, adminiſtratrix of Moſes 
Fletcher. 


„ Intr. Trin. 13 Geo. 1. B. R. rot. 


Calling the N an action upon the caſe upon ſeveral promiſes for goods ſold 
—_— and delivered to the inteſtate, the plaintiff declared againſt the 
the declara- defendant Phillis Fletcher, vid, adminiſtratric, ommium et. in. 
tion, rg | ulorum bonorum et catailorum jurium et creditorum quae Juerunt 
foe wer Moſes Pletcher nuper viri ſui dgfunfti, tempore mortis ſuae, qui oli 
ment. inteſtatus, in cuſtodia marreſchalli marreſchalciae, &c. and then = 
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out the promiſes made by the inteſtate, Sc. The defendant de- 

murred to the declaration, and aſſigned for cauſe of demurrer, - 

that it is not alleged or ſhewn, that adminiſtratio emnium et fingy - 

rum bonorum, &c. unquam commiſſa fuit, nec per quem metropoll- 

tanum ordinarium officialem aut alium officiarium (fi ulia) ei furt, 
commiſſu, Sc. The plaintiff joined a demutrer. And Mr. Wynne / 

for the plaintiff admitted, that a plaintiff was not obliged in his de- 

claration againſt an adminiſtrator to ſhew by whom adminiſtration : 8d. 228. 
was committed; becauſe it did not poſſibly lie in his knowledge, 

who granted adminiſtration. But then the plaintiff ought to allege, 

that adminiſtration was committed to the defendant. And fo is the 

caſe of Bracton ver. Liſter, 2 Ventr. 84. expreſs in point; where 

it was held by the court, that the omiſſion of the alleging, that 

letters of adminiſtration were committed to the defendant, was 
incurable. But Mr. Huſſey for the ene argued, that it was al- 

leged in the declaration, that the defendant was adminiſtratrix; for 

the plaintiff declares againſt her, adniniſtratric. &c. and that was 
traverſable, and . ſufficient, without alleging, adminiſtra- | 
tion was committed to her. He faid, that indeed the method of 
declaring againſt an adminiſtrator in the Common Pleas was diffe- 

rent, for there it is A. B. adminiſtrator of C. D. Sc. ſummonitus 

fuit ad reſpondendum E. F. but then in the declaration the defen- 

dant is not alleged to be adminiſtrator, as in this caſe ; and there- 

fore it muſt be alleged, that adminiſtration was committed, in the 
declaration, otherwiſe the defendant will be deprived of the benefit. 

of traverſing that fact. And therefore in a caſe lately between 

Rooke and Helmer it was adjudged, that a declaration againſt an 
adminiſtrator, for want of alleging that fact, was ill; and probably ä 
that was the reaſon of the caſe of Bracton verſ. Lifter, in 2 Ventr. 3 
for that was in the Common Pleas. The court having took time 
to conſider of it, at another day gave judgment for the plaintiff. 

For they held, that ſuing the defendant as adminiſtratrix did of ne- 

ceſſity imply, that adminiſtration was committed to her; for no 

perſons can be adminiſtrators, but by having letters of adminiſtra- 

tion granted to them; and that the defendant might in this caſe 

have traverſed that fact alleged, that ſhe was adminiſtrattix; which =— 
they held likewiſe to be ſ affciently averred, by ſuing her as admi- 
niſtratrix, @c. as above. Judgment for the plaintiff, November 

he 23d %. 


The King ver/. the inhabitants of Aynhoe. 


K 2 W © juſtices of peace, by their order under their hands and $6,w; pur. 

1 ſeals of 22 Sept. 1727, removed Thomas Edmonds and Eli- 2 cap 53» 
z#beth his wife from the pariſh of Aſbengen cum Pollicutt in the 8 

I county 
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county of Bucks to the pariſh of Aynboę in the county of Northa 
ten, as the place of their laſt legal ſettlement. From which 155 
the inhabitants of Aynbae appealed to the next quarter ſeſſions of 
the peace held for the county of Bucks, 5 Oecher 1727. where 
upon bearing the order of the two Juſtices it was confirmed; in 
which order of confirmation the fact was ſtated ſpecially, to the in- 
tent a crtiaari might be brought to remove the orders into the 
King's Bench, that the opinion of that court might be had there. 
9505 And the fact ſpecially ſtated was this, viz. that the faid 
homas Edmonds about fourteen, years ſince was hired for a year to 
Abrabam Wrighton at Aynboe, and ſerved him the fame year, and 
received his year's wages, and afterwards at Michaelmas 1725 went 
to Mr. Thomgs Patter at Biſiter in the county of Qxon to be hired ; 
who told him he would not hire him then, for that he expected 
a man- ſervant in three weeks; but if he the ſaid Thomas Edmond; 


© - 


ſaid Thomas Potter would pay him for his time: whereupon the ſaid 
Thomas Edmonds entered into the ſervice of the ſaid Thomas Potter, 
and lived there till near Chriſtmas following, and then was hired to 
him and feryed him at Bifficer till Michaelmgs then following; and 
then at Michaeimas 1726 he was hired at Byiter aforeſaid for a year 
tochis ſaid maſter Pocter, and ſtaid in ſuch ſervice till the Midfum- 
mer following, and no longer, Theſe orders being accordingly re- 
moyed into the King's Bench by certiorari, it was argued by Mr. 
Lee for the defendants, that the order oyght to be auathed, Thomas 
Edmond: appearing to be laſt ſettled at By/iter ; becauſe, though the 
ſtatute requires a hiripg far a year and a ſervice for a. year, It does 
not require. the hiring and ſeryice ſhould be under the ſame contract. 
Inhabitants of And he relied upon the caſe of the inbabitants of Br ight well and 
Brightwell and Veſibanming, as the very, caſe in point: where it was reſolved and 
Welthanning. ſertled, ok 1 2 1. B. R. M5 the carl 15 Macclesfield * fry 
Jjaſtice, Mr. Reg te e.contra argued, that it did not appear, Edu 
| 2 ſettled at Biſiter; hecauſe he inſiſted, he ought to be hired for 
2 Salk. $35, à year, and ſerve that year. And he ſaid, it had been held between 
Rudwick and the inhabitants of Rudwick-znd Deng that if a poor man is hired 
Dunefold. for half a year, and ſerves that half ycar, and then is hired to the 
ſame maſter for another half year, and ſerves that half year alſo, that 
would: not make a ſettlement. But the court upon the authori 
of the caſe of Brightwell and Weſtbunniug held, theſe hirings 
ſervice did make a ſettlement ; for he was hired for a year, and 


ſerved a year. And the orders were q uaſhed. 
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Hannah Lee ver. John Pilmy. Error. 0. B. 
Intr. Trin. 13 Geo. 1. B. R. Rot. 2110. Intr. Hil. : 
Geo. 2. B. R. Rot. 


HE plaintiff brought an action of debt on a bond, as Debe by exe. 
executrix to her huſband, againſt the defendant Pr/my in curix in the 
the Common Pleas. Pilmy confeſſed the action, where- 8 
upon judgment was given for Lee, Upon which judg- verdid. 

ment Pilmy brought a writ of error in the King's Bench, and aſ- 

ſigned for error by his counſel Mr. Parker, that this action was 

brought by the plaintiff as executrix in the deber and detinet where- 

as it ought to be in the getinet only. But to this it was anſwered 

by Mr. Draper, that this would be aided after verdict by the Ox- 

ford act. 1 Lev. 250. 1 Sid. 379. Frewin et ux. ver}. Painton. 

And the act of 4 Ann. cap. 16. par. 2. extends all the ſtatutes of 

Jeefails to judgments to be entered upon confeſſion, c. And of 

this opinion was the court, and judgment affirmed, Feb. 8, 1727. 


Carter ve. Jewell. 


'F* H E defendant was took up upon an eſcape warrant made by 0%, uben on 
my brother Forteſcue. And a motion was made to diſcharge an eſcape war- 
him and the warrant, becauſe he was took upon it the 6th of Ju- "tors judge 
nuary inſtant ; and my brother Forteſcue was removed from his of- eee cat 
ice of judge of the King's Bench in October beſore; his patent be- wined by the 
ing determined upon the demiſe of the late King. And the per- 4s de:. 


ſon was diſcharged, and the warrant alſo, 
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The King verſ. Sir Edmund Elwell, Joſeph Billers Elo; 


LG $46 17 Daniel Monty Eſq; 1 
„ . © "Iatr. Mich. 1 Geo. 2. n. 2. 
Where there I E defendants were convicted upon view of three juſtices of 


is a convic- | 


tion, the ct . the f peace in Kent, of a foreible detainer; and were commit- 
will not diſ- ted by them to Maidſtone gaol, till they ſhould pay a fine to the 
2 wr King. Upon which they ſued out a certiorari, to remove the con- 
commitment, viction into the King's Bench, and a habeas corpus to br ing up 
without hav- their bodies. The conviction returned was, Kant. J. Memorandum, 
. belies od 15 Sept. 1 Geo. 1. apud Beckenham in comitatu Kantige Eliza- 
them, ' betha Elwell queſia 'eft. nobis E. B. P. B. et M. P. tribus juſticiariis, 
4 Gc. quod Edmundus Elwell nuper de Londen Bar. I, B. et D. M. in 
meſuagium ipſius Elizabethae, et exiſtens domum manfionalem ip hin 
Elizabethae E. vocatum Langley Houſe, ſtuatum infra parocbian 4. 
B. praedictam, ingreſi ſunt et ipſam E. E. de meſuagio pruecdicfo, 
unde cadem E. E. tempore inzreſjus praedicti fuit ſeifita ut de libero te- 
nemento ipfius E. E. per ter mino vitae ſude, illicite gecerunt, expule= 
. . runt et amoverunt, et meſuagium illud ab ipſa 'Elizabetha E. wiite 
man forti et ar mata potentia adbuc tenent et ab ipſa detinent, contra 
Fiormam ſtatuti in hujuſmodi caſu editi et proviſi, unde eadem E. E. ad- 
tunc, ſcilicet eodem 11 die Septembris, apud parechium de B. proe- 
dictam, petit à nobis fic ut praefertur juſticiarits exiſtentibus fibi in 
Lac parte remedium congruum apponi juxts formam flatuti, &c. qui. 
bus quidem querimonia et petitione per nos praefates juſt/ciarios auaitis, 
nos praefati E. B. baronettus, P. B. ct W. P. juſticiarii pracditt ad 
meſuagium praedictum per ſonaliter accedimus, et adtunc et ibidem in 
venimus et videmus pracfatos E. E. I. B. et D. M. praedictum me- 
Juagium vi et armis, illicite, manu forti et armata potentia artinen- 

tes contra formam flatuti in bujuſmodi cuſu editi et provifi 
ipſa eadem Elizabetha Eluell fic ut pracfertur nobis queſia oft : idio 
confideratum eſt per nos pracfatos juſtictarios, quod pracdicti Edmundus 
Elwell, Toſephus Billere et Daniel Monty de manu forti detenticne 
 praedifta per viſus noflros proprios adtunc et ibidem ut praefertur la- 
bitos convicti ſunt et quilibet eorum convictus eſt, ſecundum forman 
ſtatuti praedicti; ſuper quo nos praefati juſticiarii praefatos E. E. 
J. B. et D. M. adtunc et ibidem arreſtari facimus ; et lidem E. E. 
J. B. et D. M. convicti exiſtentes, et guilibet corum convicłlus exiſtens, 
ſuper viſus naſtros proprios, de manu ferti detentione praedifta ut prae. 
Jertur, per nos praefatos juſticiarios committuntur, et quilibet corun 
committur, ad goalam dicti domini Regis comitatus pracdicli apud 
Maidſtone in comitatu Kantiae praediclo, proximam gaolam ad 
praedictum meſuagium exiſtentem,. ibidem remanſuri 2 2 Auen 
3 7 ecerint, 
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E. Bettenſon, | 

P. rtl, 
W. Paſſenger. 


Exception being taken to this conviction, that it was ill, becauſe 
the commitment was of the defendants to goal ibidem remanſur. till 
each ſhould have paid a ſine to the King; and the juſtices of the peace 
have aſſeſſed no Ine ; ſo that it amounts to an indefinite commit- 
ment to priſon, which is illegal. Againſt which it was argued by 
ſerjeant Whitaker for the King, that this court might aſſeſs the fine, 
and ſo they did in the caſe of the King verſus Chaloner, 1 Keb. 585. 
But as to that caſe the court ſaid, the party ſubmitted to a fine, a 
very ſmall one being ſet, upon the circumſtances of the caſe. 
And the judges were all of opinion, that the juſtices might and 
vught to ſet the fine, they being heſt appriſed from their view of 


the nature of the offence, and that they need not en inſtante ſet it, 


but might adjourn fot a liule time to conſider of the fine. And 
juſtice Page ſaid, lord chief juſtice Holt held ſo in the caſe of the 
Queen verſus Leighten warden of the Fleet, They held alſo, that 
if a certiorari came to them, they might proceed to ſet a ſine, and 
compleat their judgment, and it would beno contempt. And there- 
fore they all held, that this commitment being, that the defendants 
ſhould lie in priſon till they pay their fine, and no fine was ſet; 
the conviction was navght, and was quaſhed, and the defendants: 
diſcharged February 18, 1727. 82 | 


George Turvil againſt Steven Aynſworth. 


HE defendant gave the png a note under his hand, vis. ary variation 
omiſe to accept of Mr. George is the nome of 
u 


London, 31 May 1720, 
vill or his aſſigns 800 J. Sth Sea ſtock on the 31 May 1721. 


and pay him or his aſſigns 5600 J. for the ſame, witneſs my hand 


Steven Aynſworth, The plaintiff gave the defendant the like note, 
promiſing to transfer, &c. And in an action brought * this pro- 
miſe, the plaintiff declared, that the defendant in conſideration that 
the plaintiff had promiſed to transfer to the defendant upon the 
ziſt of May 1721. 8004. in capitali fundo gubernatoris et ſecietatis 

; | f mercatorum 


$. C. 2 Stra. 
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m?reatorum Magnae Britatimae negotiantium ad Maria Auftridlia et 


alia laca Americae et pro incitatione piſcationis, Anglice vocato Suith 
Sea ſtock, promiſed to accept it, and pay 3600 J. Ge. Upon n f 


ſumpſit' pleaded, the caufe came to be tried before me laſt Jing 


term at Guilabull; and dpon the trial the defendant's counſel took 
ſeverãl exceptions. 1. That the contract, though regiſtred, was not 
regiſtred according. to the act of parliament. 2. That there was not 
proof of a proper tender by the plaintiff to transfer, &c. and, 3. That 
the plaintiff had miſtook the name of the South Sea company, for 
there was no-ſtich word as Auſtrialia for South but the proper Latin 
word was Auſtralth. Whereupon it was agreed, the plaintiff ſhould 
have a verdict, with liberty for the defendant to move for a new 
trial, if the court of King's Bench ſhould be with him in any of his 
exceptions. As to the two firſt I was clear of opinion upon the trial, 
and fo was the court of King's Bench upon the ſubſequent motion, 
1. that the contract was regiſtred according to the act, the plaintiff 
having regiſtred that note which thedefendant gave, though he had 
not tegiſtred the note he gave the ' defendant, it being out of his 
power, the defendant having that in his euſtody : '2, that the evi- 
dence was à proof of a proper tender to transfer, Sc. But then 23 
to the third exception, it being moved in the King's Bench and ar- 
gued by council on both ſides; the court was unanimous of opinion, 


that the plaintiff had failed in proving bis declaration; for the evi- 


dene being of a promiſe to adeept South -Sea ſtock, and the name 


of. the corporation being ſet out with an inſenſible and improper 


word, vis. eaftrial inſtead of auſtraP did not deſcribe that corpora- 


tion, and req Fox the agreement ſet out in the declaration 
was to transfer a di 


ent ſtock from that which was proved by the 


evidence. And they held, that if the word anſtria, was tejected, 


as the counſel for the plaintiff would have it, that would not 
help the plaintiff; for then the corpotatibn deſcribed would he 


the governor. and company of merchants' trading to the feas and 


other places in America, &c. but would not be that corporation, 
part of whoſe ſtock was proved to be agreed to be transferred, 
And the verdict was ſet aſide, and a new trial granted, | February 


the 7th 1727. 
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Lea verſ. Welch. Error-C. Br. + 


"THE phirtiff below William Les brought an action upon the 
1 ceaſeagainſt Richard Welrb ih the Common Pleas, and declared 


upon ſeveral promiſes ; and the firſt count was, that the defendant 
Weald ink : 


to the phintiff in 10), for goods fold and — 
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vered, et fic inde indebitatus exiſtens idem Richgrdus poſtea, ſcilicet 
the ſame day and year at, Cc. pracdictas decem libras praefato Wil. 
lielmo cum inde poſtea requiſitus efſ:t bene" et fideliter ſolvere et con- 
tentare vellet. There were other counts in the declaration. The 
defendant” ſet judgment go by nil dicit, and after a writ of inquiry 
executed and intite damages found, judgment was given for the 
plaintiff. Upon which the defendant Welch brought this writ of 
error. And Mr. Parker for the plaintiff in etror took an exception 
to the declaration, becauſe it was not alleged, that the dtſeddant 
promiſed the plaintiff, that he Would pay; ſo that there was no 


in point. In afſumpfit the plaintiff declared, that in conſideration 
that he would ſurrender a term, the defendant ,/ſe/vere vellet 10 1. 


ſame caſe, 
againſt Saunders, that after a verdict it would not be good. 


by the defendant) andi yet the court held it good; and athrmed the 


was a promiſe laid ig the firſt count, aud it is vpon' that the ect 
there laid great ſtreſs, and ſaid that the dhπν,wioe caſe (ould 
quite through, but Here is the defect in the firſt count. And the 


verſed, Feb, G. 1727 


: * : ” y © : I : * 
0 : ? 
: © ® * £5 - - 4 - 
* 


8 


promiſe by the defendant, which was the foundation of the action. 
And he cited 1 Zev:ur6g; Bur tier verſ. 24ngell, as a caſe adjudged 


after verdict for the plaintiff upon non aſſumpfit judgment was arreſted, g. C. gym. 
becauſe no promiſe was laid, and then no iſſue was joined. The 23. 
5 Sid. 246. He bited alſo OFo; Eliz. 913. Ney 50. Law Keb. 878. 


Mr. Ciivie for the defendint in error telied dþpap the caſe of Roe 
verſ. Gatebouſo, 2 falk. 663. where in caſes upon ſeveral promiſes; 
in the ſecond cobnt there was an omiſſton as here of layibg a promiſe 


judgment upon the writ'of error brought. He cited alſd 1 Sid. 306. 
Beuford vrrſ. Lin gton. But the court held, that the eaſe of Me 
verſ. Gatehouſe did not come up to the preſent caſe, betauſe therce 


of Buckler very Angeil as reported by Leving 2 is the very caſe. | And 
therefore they held, the declaration was ill, and judgment wis re- 
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The King ver/. Thomas Hayes. 
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N indiftment was found 2oth"Feb. 1726 at Hicks's Hall 


Indidt ment for | h. 
forgery, — Rt | befoxe the juſtices of oyer and ferminer for Middleſex againſt 


ad l the deſendant and one William s, for that they in- 
of his ears cut © © tending to defraud the executors of Edmund Long botlum 
— of of 2801, 3oth of October 1720. forged a certain writing vocatum 
death by à bond, purporting to be an obligatory writing under the hand and 


death b 
late Hates. ſeal of the faid Edmund Longbotham, and to bear date the "18th 


See 2 Sura. Of June 1718. to the ſaid. Thomas: Hayes, in the penalty of 5601. 
$43. with condition to pay 280/. on the firſt of December next follow- 
ing the date, Gc. then the indictment proceeds, that the ſaid jurors 
further preſent upon their oaths,” that the two defendants afterwards, 
vig. the ſaid;30th of October 1720. did publiſh the ſaid writing ſo 
by them forged, as aforeſaid as a true bond, &c, contra for mam ſfa- 
tut. &c. then the indictment goes on, and the ſaid jurots further 
ſay upon their oaths, that the ſaid defendants afterwards, /crlicet the 
ſaid zoth of Offober anno ultimo ſupradicto quoddam [not ſaying 
aliud] falſe fabricatum ſcriptum, purporting to be made under the 
hand and ſeal of the ſaid Edmund Longbotham, and to bear date the 
18th of June 1718. to the ſaid Thomas Hayes, in the penalty of 560. 
with condition to pay 280 /. upon the 1ſt of December next follow- 
ing the date of that writing, did publiſh, knowing it to be forged, 
Oc. contra formam ſtatut. &c, The defendants removed this in- 
dictment into the King's Bench by certiorari, and pleaded not 
guilty ; and the cauſe came on to trial before me the fitting after 
Trinity term 1727. And upon producing the forged bond in evi- 
dence, it was inſiſted upon by the defendants counſel, that there 
was a material variance between that produced in evidence and that 
laid in the indictment; for it was laid in the indictment, 175 

. | quidem 
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forge guoddam ſcriptum ſuper papyrum, Anglice vocatum a bond, 
| 3 
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quidem ſeripto mentionatur praedictum Edmundum Long botbam ¶ Note, 
he had not before been ſet out to nave been of any place] per nomen 

Edmundi Longbotbam de Limebouſe in parochia de Stepney in co- 
mitatu Middleſex ; but the bond produced in evidence was, Ed nun- 
aum Long botham de Li mebouſe in peroeh." de Stepney in camitatu 
Middleſex; whereas peroch. does not ſignify a pariſnh, nor is there 
any ſuch word, the conſequence of which would be, that he is de- 


ſctibed to be of a different place than he is mentioned to be of in the 


forged bond; and therefore à material variance. But the counſel © 


ſor the King, not admitting the variance to be material, alleged, 
that the defendant having removed the inditment by certiorari, 
made up the record and brought it down; and that this was not 


thus in the original indictment, but the record was made up wrong 


on purpoſe that he might be acquitted; for the counſel for the 
proſecutor ſaid, they were inſtructed, that the original indict- 
ment was in peroch. and ſo agreed with the forged bond pro- 
duced in evidence. Whereupon I propoſed, they ſhould proceed 
in the trial, and if the jury ſhould be of opinion, that the defen- 
dant did forge the bond produced in evidence, they ſhould find a 
ſpecial verdict, upon which the variance would appear, and if mate- 
rial the defendant would have the benefit of it, and the proſecutor” 
would have an opportunity to apply to the court, and try if it could 
not be ſet right, ſuppoſing this fault was made in the record of 
niſi prius contrary to the indictment by the defendant or his clerk 
in court. Upon which the trial went on, and after a good deal of 
evidence of both ſides (but the ſtrength of the evidence was clearly 
with the proſecutor) the jury brought in their verdict, that the de- 
fendants were guilty of forging the writing. purporting the bond gi- 
ven in evidence; and thereupon they found their verdict ſpecially, 


that the defendant might have the benefit of the variance, Cc. Af 


terward in Hilary tetm 1727. it was moved on behalf of the proſe- 
cutor in this cauſe, that the ni prius roll might be amended by 
the plea roll, and the word paroch. in the indictment in the nf 
prius roll made peroch. as it was in the indictment upon the plea 
roll, the record having been made and cnttied down to trial at 
nf prius by the defendant's clerk in court, and was ſuppoſed, to 
procure an acquittal. And after hearing counſel on both ſides, 
the court made a rule ſor an amendment accordingly, January 25, 
1727. whereby there was no variance between the forged bond ſet 

out in the indictment and that found in the ſpecial verdict, remain- 
ing upon the record. And now this term the cauſe was ſet down 

in the paper to be argued upon the ſpecial verdict, which ſpecial 

verdict was this: the jury found, that the defendant goth of 
October in the indiament mentioned, at the place in the in- 

ditment laid ia the county of Middleſex for that purpoſe, did 
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in verbis literis et figuris ſequentibus, viz. Noverint univerſß, Sc. 
and ſo find it in baec uerba, with the condition, exactly as laid in 
the firſt part of the indictment: and then the jury father find, 
that the defendants afterwards, wz. the ſaid 3oth of Obey, 
praedifium falſum fabricatum et controfatum ſeriptum ſuper 


papyrum in verbis lueris et figarts praedithis ut praefertur, en- 


preſſum et ſpecificatum, by the ſaid defendants ut praęfertur, forged, 


falſo et ſcienter at the place laid in the indictment for that purpoſe 


in Middleſex did publiſh: but whether upon the whole matter the 


defendants or either of them are or is guilty de tranſgreſione con- 


temstu falſo fabricatione et maegeſtura praedictis in indiftament 


praedicto interius ſpeciſicatis modo et forma as by the ſaid indict- 
ment againſt them is ſuppoſed, or not, the jury are ignorant, and 
pray the advice of the court; and if the court ſhall: be of opinion, 
they are guilty, or either of them is guilty de tranſpreſſione con. 
temptu falſe fabricatione et malegeſture praediFrs, then they find 
them guilty; and if the court ſhall be of opinion, they are 
not guilty, Fc. then they find them not guilty, Sc. And 
it was argued by Mr. ſerjeant Eyre and Mr. Fazakerley for the 
defendants, that no judgment could be given againſt them upon the 
verdict, becauſe it was imperfect and incomplete, inaſmuch as that 


in the indi at, three di ſtinct offences are charged, 1. That the 
defendants forged the bond dated the 18th! of June 1718. 2. That 


Harder. 166. 
Rochel & ux. 
vetſ. Struddle. 
M. 9 W. 3. 
Miller verſ. 
Tretts. 

Ante, 324. 


they publiſhed that very forged bond. 3. That they publiſhed 

quoddam ſcriptum falſo fabricatum 18th of June 1718, knowing it 
to be forged, which muſt he took to be a different bond from that 
charged to be forged in the beginning of the indictment. It is 
not. ſaid idem ſcriptum, but quoddam, which muſt be took to be 
another tha what was mentioned before, But as to that laſt of- 
fence the jury have found nothing, for they only find, that they 
forged. quoddam ſcriptum, Ge. and ſo ſet out (which now, ſince 
the record is amended; exactly agrees. with; that firſt ſet out in the 
indictment) and that they publiſhed that forged writing, Ec. and 
then make the general eoncluſion: but ſay nothing as to the deſen- 
dants publiſhing the laſt writing, knowing it to be forged; but as to 
that, they ought to have found the defendants not guilty, And they 
cited ſeveral caſes, to prove: that a vetdict that finds but part of the 
matter put in iſſue, and ſays nothing as to the reſt, is inſufficient; 
becauſe the jury have not ttied the whole iſſue; as in an informa- 

tion of intruſion into a meſſuage and 100 acres of land, on the ge- 
neral iſſue the jury find the defendant. guilty as to the land; but ſay 
nothing as to the meſſuage ; this is ill for the whole. C, Lit. 225. 

2, and the judgment given upon that verdict was reverſed. 80 Cs. 

Eliz. 133. Finymore verſus Sanky, Debt for 7. 136. 4d. om nil. 
debet the jury found, that the defendant owed 6 f. 134. 4 d. but ſaid 


nothing as to the reſt; after judgment given for the plaintiff, judg - 
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ment was reverſed. $0 if ſeveral ifſues are joined, and the jury 
find ſome of them well, and as to the others find a ſpecial verdict, 


which is imperfect; a venire facias de novo ſhall. be granted for 


the whole. 2 Roll. Abr. 722. pl. 19. They cited alſo caſes where 
upon defects in the ſpecial verdict, a venire faciat de novo ſhould 


iflue ; as Cro. Fac. 31. Auncelme uerſ. Auncelme. In treſpaſs for en- 


ering into lands, &c. the jury quod parcellam tenementorum find a 
ſpecial verdict, and ſay nothing as to the reſt; a wvengre facias de 
novo iſſued. To the ſame purpoſe is Cro. Fac. 113. Wookner verſ. 
Cafton, and Cro. Fac. 6s 3. Trefwell verſ. Middleton. They urged 
farther, that in this caſe there was no fact found, that could be ap- 
plicable to the publiſhing this laſt n e writing, what is found 
deing applicable to the firſt; and therefore the court have no foun- 
dation to conſider of this laſt offence, though the verdict is ſpecial. 
And for that 2 Siderf. 86. Street verſ. Sir Vill. Roberts, was 
cited, where it is laid down, that in all ſpecial verdicts the judges 
will not adjudge upon any matter of fact, but that which the jury 
declare to be true by their own finding, and therefore the judges 
will not adjudge upon an inquiſition or aliguid tale found at 
large in a ſpecial verdict; for their finding the inquiſition does not 
affirm, that all in it is true. They concluded with citing 3 Lev. 
55. Graves verſ. Morley. Treſpaſs for taking his coat and cloak; 
on not guilty the jury found a 2 verdict, that the defendant 
being a conſtable took the coat for a tax, but ſay nothing as to the 
cloak; and the court held the whole was diſcontinued. And 
therefore they infiſted, that in the preſent caſe the whole was diſ- 
continued, or elſe that a venire facias de nous ought to iſſue; but 
that no judgment could be entred on this ſpecial verdict againſt the 


defendant. 


On the other fide it was argued by Mr. ſerjeant Sheppard for the 
King, that the court might and ought to give judgment againſt the 
defendant; for though he agreed many of the caſes put by the coun- 
{cl for the defendant to be good law, yet in this caſe, as the defen- 
dants plea goes to all in the indictment, ſo does the ſpecial verdict; 
tor their concluſion is, whether the defendants are guilty de tranſ- 
Ceſſionibur contemptibus falſo fabricationibus et malegeſturis praedittis, 
Ec. and then the court will judge, whether-the defendants are not 
guilty of the whole, or of what part thereof they are not guilty, 


The court agreed, that the caſes cited out of C. L and Co. Elia. 
xr certainly law ; for if a jury finds but part of the matter put in 
iſſue, and ſays nothing as to the reſt; the verdict is ill, and a venrre 
Jacias de novo ſhall iſſue, if no judgment is given; but if judgment is 
given upon ſuch verdict, it ſhall be reverſed. So if a ſpecial verdict 
u imperfect, and don't take in the whole in iſſue, a ven:ire . 
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de novo ſhall be granted. Or if the ſpecial verdict is ſuch, that no 
judgment can be given upon it, as the caſe cited of Cro, Jac. 51, 
But then the court held, that in this caſe, as the not guilty went to 
the whole indictment, ſo the verdict was found as to all the of. 
fences charged in the indictment, They have found all the facts 
proved before them, and ſubmit it to the court, whether that does 
not maintain all the charges. They might doubt, though the proof 
was but of forging one bond, and the publication of that bond, 

whether they upon their oaths could ſafely ſay, he was not guilty 
of publiſhing quaddum ſcriptum, &c. knowing it to be forged, it not 
being alleged in the indictment, that it was aliud ſcriptum different 
from the firſt; and therefore would leave that to the judgment of 
the court. Then in this cafe the indictment being for three diſtinct 
offences, which in their nature are ſeveral, and the facts found by 
the ſpecial verdict fully maintaining the three firſt charges, 28 to 
them the verdi& was found for the King; but as to the third of- 

fence, when they conſidered whether any fact found maintained 
that, the court was of opinion, no fact found in the ſpecial verdict 
did prove that; becauſe they took it, that although the indictment 

Aid not mention aliud ſcriptum, yet when it mentioned it by the 
way of qgizoddamn ſcriptum, it was not to be took to be the ſame as 
that mentioned before; and then proof, but of forging one bond, 

and publiſhing that one bond, &c, that was not properly applicable 
to this laſt charge; and therefore held, that as to this laſt charge 
the verdict was with the defendants; and declared the ſpecial ver- 
dict had found the defendants guilty as to the two firſt offences, and 
not guilty as to the laſt. May 27, 17283. 
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At another day Mr. ſerjeant Eyre moved for the defendants in 
arreſt of judgment. And his exception was to the di/tringas, that 
it was ad faciendum quandam juratam inter, Gc. de — 
tranſgreſſionibus contemptibus et falſit fabricationibus wb. Gat: 
exiſtunt ; whereas the indictment was for forging and publiſhing a 
forged bond, but there was no treſpaſs nor contempt in the indid- 
ment. And in the indictment one offence was for publiſhing a 
forged bond knowing it to be forged, which is not in the &/rm- 
gas; which is a fatal fault, as the counſel for the defendant argued, 

- and cited Cro. Elix. b22, Clerk verſ. Clerk, the action was an 
ejectment, and the venire facias was ad faciendum jurdtam in pla- 
cito tranſgreſſionis,, whereas it ſhould have been, in placito tranſ- 
greſſionis © cjectionis firmae, and therefore held a miſ-trial, and a 
venire facias de novo was awarded. So 2 Lev. 85. Gunter verſus 
Clayton; in caſe for an eſcape againſt a ſheriff upon an arreſt, they 
declared upon a /atitat in placito tranſgreſſionis, and the writ pro- 

' duced was in placito trangreſſionis acetiam billae 200. and this was 
Held an incurable variance, And in the preſent caſe, the _—_ 
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between the indictment and difringas ard as incycable. But tba 


maſter and clerks of the Crown Office-certifying the court, that 


this was the conſtant form of making out the d iſringas in ſuch caſes; ; 


that their precedents were all fo, and that if this exception was al- 


lowed, it would overturn all their judgments after verdicts for miſ- 
demeanors and forgeries, &c. the court over-ruled the exception. 


The defendant Thomas Hays was afterwards brought up for- 


judgment, And Mr. ſerjeant Chapple and Mr. Ketelby moved, 

that as this indictment was founded upon the ſtatute of the 5 liz. 

8 14. judgment muſt be given againſt the defendant Thomas 
ays 


ligm Hays not being in cuſtody) according to that ſta- 
tote, and that Joan Longbotbam their client, being the party griev-/ 


ed, ought to have double coſts and damages. For by the 3d par, 
of 5 Eliz. c. 14. it is provided, that if a perſon is convicted for 
forging a bond, or of publiſhing a forged bond knowing it to be 
forged, that then he Mal pay unto the party grieved his double 
coſts and damages, to be found and aſſeſſed in ſuch court, where 


ſuch conviction thall be, Sc. And now the conviction being in 
this court, they inſiſted, the court ought to find and aſſeſs the da- 


mages; and cited for that, 3 1n/t. 171, 2. Grevile verſ. Hind, and 
2 Browl. 49. where they were aſſeſſod by the court where the 
party was convicted, azz. in the Stat Chamber. But the court 
was in great doubt, whether they could, -or if they could, . what 
methods they ſhould take to find and aſſeſs the damages in this caſe, 
For by the 2d par. of that ſtatute of 5 Elz. c. 14. which inflicts 


the penalty for forging or publiſhing a falſe deed, whereby another's | 


freehold ſhould be moleſted, &c. it is enacted that if any perſon 
ſhould thereof be convicted, either upon action or actions of forgery 
of falſe deeds to be founded upon that ſtatute at the ſuit of the party 
prongs or otherwiſe according to the order and due courſe of the 

aws of this realm, or upon bill or information to be exhibited into 


the court of Star Chamber according to the order and uſe of that 


court, he ſhould pay unto the party grieved his double coſts and 
damages, to be found or aſſeſſed in ſuch court where ſuch convic- 
tion ſhould be, &c, then by par. 3. which fixes the penalty for forg- 
ing a bond, Cc. which is the preſent caſe, it is enacted, that if 
any perſon ſhall be convicted by any of the ways or means afore- 
ſaid, he ſhall pay to the party grieved his double coſts and dama- 
es, to be found or aſſefitd in ſuch court where ſuch conviction 
all be, Sc. So that by the plain proviſion of the act the Star 
Chamber had power to aſſeſs theſe damages and coſts, and upon 
that the caſes cited were founded. So in forgery of falſe deeds 
the jury might give the damages, Cc. But in an indictment no 
ges were to be given at common law ; and therefore fince no 

caſe tor precedent had been cited or produced, where — 
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— been given by the court upon ſuch an indictment ; 83 court . | 
thought it ere conſideration, whether it could be done, and 
by what methods they ſhould inform themſelves what the damages 
were, Sc. and that therefore this coming on towards the .cloſe of 
Trin. term 1728. if the proſecutrix inſiſted upon the damages, it 
muſt go over till the next term. And thereupon the proſecutor's 
counſel, being very deſirous to have judgment, they waved the 
confideration of the damages and coſts, and prayed their judgment. 
as to the reſt according to the ſtatute. - Whereupon judgment was 
given againſt the defendant Thomas Hays, that he ſhould be ſet 
upon the pillory at Charing Croſs ſuch a day, and there haye one 
of his ears cut off, and ſhould be impriſoned for one whole year 
without bail or mainpriſe. And a he * t in the 
Pye and ops of his ears was cut off. 
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. e Bode verſ. Hicks, 4 f 

797. 

Privilege of UL E upon hearing counſel of beth fides: was fits to dit 
| e . charge 0 defendant out of execution by virtue of the ſtatute 


of 7 Ann. Is 12. it being made appear to the court, that he was 

. the elector Palatine, tis. 
3 his fecretary, and that all the ſteps ee by the act were 
3 Burro. 7 Pate. 222 25» 6 eps 1 f as | 23 
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miſes N. c ey by original againſt the ln DD as te ——— 
a feme ſele by the name of Tuarth Parnell; and declared that vier the ne 

ſhe was indebted to the plaintiff 22d Ot 1726. in 2031. Of, not aero 

for goods ſold and delivered, ,&c. The defendant Yudith pleaded the plaintiffs 

in this manner ; er praedicta Juditba King quae aYreflata"fuit per nit 

nomen Judit hae Parnell by het attorney 8 non aſſumpſit. © Up- 

on which iſſue being joined, at the aſſizes a verdick was found 0 

the plaintiff, for 41 J. 18 5. and coſts 405. Upon which judgment — nl 

was given for the plaintiff Tones for the damages and coſts de Incre- he 

nente, in all 63 J. Thereupon an entry was made upon the record, 

that dre lunae in tribus Paſchae 13 Geo. 1. veniunt quidam Edwardus 

King ot free Tuditha in propriis perſonts fas, and produced a 

writ of error de et ſuper prae mi ſis Vaedictis, which writ follows in 

baec Lo. Which was a writ of error directed to the Juſtices of 

King's Bench, reciting that in recordo et proceſſu acetiam in re 

dittone judicii loquelae quae fuit in curia noftra, coram nobis inter 

Thomam. Jones et Juditbam uxorem Edwardi King per nomen Judithae 

Parnell, . Sc. fofteague, &c. veniunt praedidli Edwardus King et * 

Juditba per nomina Eduardi King et Tudithae uxoris qu by th 

attorney, and aſſign for error, that it appears in the faid record, that 

the ſaid, Judith comperuit et , placitavit in placito praedieto ut fe- 

mina folg per attonnatum ſuum, ubi in facto eadem Juditba tem- 

fore compar entiae ot pigcitationis praeditto fuit caeperta cum ie pre- | 

Jato Edwargo, King vito, ſuo, vi2. apud, Sc. et fic eadem Tuditha k 


fewpor e compar ent: 


zae, pr aediftae non facere ſeu nominare aliquem at- 
8 nec comperuiſſe aut placitaſſe debuit fine praedicto viro ſuo, 
c. Jenes the defendant in error came in, and after ſeveral impar- 
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. pleaded to the aſſignment of errors, tyat the ſaid Edward 


King and Judith ad dicendum ſeu allegandum pro errore ad judicium 
ępraedictum revocandum quod ipſa endem Juditba prazditto tempore 
cooperta fuit eum ipſo praęfato Edwardo King praut ſuperius pro er- 
rore per praedictas Eduurdum et Juditham allægatur admitti nun 
.debent quia dicit quod he the faid Thomas Jones 18 October 13 Ges. 
1. ſued out of Chancery a writ againſt the 'faid. Judith as a fene 


ſoley de et in placito praedicls in recordo praedicto mentionato, and 


ſo ſeis it ont at lacge; and that dhe cheriff of Surrey teturned a 
nichil, whereupon a capias iſſued againſt the ſaid Fudith, upon 


which the ſheriff returned a non fuit invema; whereupon he ſued 


out a .teflatum into Middleſex, to which the ſheriff returned a 
cepi, and that he had her body ready, &c. and that then and there 
in this court venit praedictus Edwardus King in propria perſona ſua 
et guidam Fobannes Kitſon in propria perſma ſua, and the ſaid. Ed. 
ward King and John entred into a recogniſance to the ſaid Edward 
Jones in 80 J. under this condition, that / contingeret eandem Ju- 


+ ditham, in praedicto placito convinci, that ſhe the ſaid Fudith ſhoyld 
pay the ſaid Jones the damages recovered, or render her body to the 


_ cuſtody of the marſhal of the Marſha{ſea of this court, &c. preut 
; 2 recordum praedictorum ſeparalium brevium et retornorum 
| eorundem 


'brevium ac per recordum recognitionis praediflae hic in curia 


de recordi refidentia plenius liquet er apparet, &c, unde petit judi- 
cium ſi praedicti Edwardus King et Juditba contra recognitionem 


praedictam fic ut praefertur de recordo remanentem ad dicendum ſeu 


. allegandum quod praedicta Juditba praedifto tempore fuit cooperta 


cum ipſo praęfaito Edwardo King prout ſuperius pro errore per ipſau 
Edwardum et Judithem allegatur admitti debeant, &c. et quad ju- 
dicium , praediftum in omnibus affimetur, Cc. To which plea in 
bar of the aſſignment of errors there was a demurrer, and joindet 


in demurter. 


And ſetjeant Chafp!e for the plaintiffs in error inſiſted, chat the 
error aſſigned being a matter of fact, viz. coverture, it was con- 
feſſed by the plea to the aſſignment ef errors; in the ſame manner 
as if infancy is aſſigned for error, it is confeſſed by a plea of. in nul 
eſt erratum; and in that caſe, if the defendant in error would con- 
teſt it, he ought to take iſſue upon it. 1 Lev. 294. Grell verſ. 
Richards; and Raym. 231. Oakeover verſ. Querbury. Then the 
coverture being confeſſed, the judgment is erroneous, for a feme 
covert cannot appear by attorney; and if ſhe-dqes, and judgment is 


given againſt her, her huſband and ſhe (hall join in a writ of errot, 


and reverſe the judgment. So is 18 E. 4. 4. Br. Error 173. Br. 


Jainder in acli 88. & 1 Roll. Ab. 748. pl. 18. Hayward ver 


Williams. Stile 254, 280. where an action was brought againſt 
A ſeme covert as a feme ſole, and ſhe pleaded to iflue as WR 
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and afterwards judgment was given againſt her, and ſhe was took 
in execution he and her huſband may bring a-writ-of. error, other- 
-wiſe her huſband would be prejudiced in the Toſs of her company 
and care ahout his family.; and he has no other means to help him- 
ſelf, But in cafe of a fine, the huſband may enter and avoid R. 
And in 1 Rol. Ab. 759. Edwards verſ. Simpſon, which is the like 
caſe, it is ſaid, that they may aflign for error, that ſhe was a fen 
covert at the time of the appearance and plea. And fo the error is 
aſſigned in this caſe.; and therefore he prayed, that judgment might 
be reverſed. CPS” 15 | -. 


getjeant Whitaker for the defendant in error inſiſted upon it, that 
the judgment was well given, and ought to be affirmed: For, 1. he 
aid, that the original writ was well brought, for Judith at the time 
of the ſuing of the original, capius and teſlarum, was a ſeme ſole, for 
the aſſignment of error is, that ſhe was a married woman 'tempore 
compurentiae ſune, &r. Then when a writ is well ſued out, a de- 
ſendant or "tenant cannot by his own act abate the plaintiff or de- 
.mandant's writ. Litt. ſe. 410. C. Li. 248. b. And though Ju- 
.dith might marry, ſhe-could not defeat the plaintiff's writ thereby. 
2. She has pleaded as a ſeme ſole, et prardifia Fuditha King who 
was arreſted by the name of Judith Parnell, Now the pracdifa 
makes that ill pleading, for ſhe confeſſes herſelf the ſame perſon, 
and a'feme ſole ; for which purpoſe he cited 1 Luft. 22, 23. 2 Co. 
482. 2 Rol. e. 88. Fortefcue ver ſ. Sir John Muribam. 3. 
He inſiſted that ard King was eſtopped by the recognizance he 
entred into, to aſſign this for error, he having entered into the re- 
cogniſance for Fudrth's appearance as a eme ſole, N 58 


Bat the court were of opinion, thet fince the writ was ſued out 
right at firſt againſt Fudith as a ſeme ſole, ſhe could not by her own 
act defeat the plaintiff's writ. And therefore this caſe was plainly 

«diſtinguiſhable from the caſes cited out of Brook and Ro. Ar. for 

there the defendant was a eme covert at the ſuing of the writ ; but 

chere ſhe was-at that time a and after feme ſole, And in 2 Ro. Rep. 

53. Mich. 16 Jac. 4. Haydon verſ. Miller, becauſe it did not ſuf- 

ficiently appear to the court, that ſhe was.cover? at the time of the 

original proceſs ſued out, which ought to be expreſly averred in the 

aſſignment of the error, judgment was there affirmed; which was a 

«Caſe of the like nature as this. And the court affirmed this judg- 

ment July 5, 1723. 
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mnie nua enen e Nai Ni v 

Nied Tn. N N information was exhibited againſt the defendarits, for a great 
—_—— "A. affavlt;. ry and wounding, committed by them upon /i. 
4 kins the printer, Sc. And on not-guilty pleaded, it was tried be- 
fore me at Guzldhall, and the defendants ee guilty, And 
Mr. Fazekerley and Mr. Baule moved in arreſt of judgment, that 
the diſtringat was returnable die Wore: proxime poſt quindenam Tri- 
nitatis ; and the day of niſi prius was die lunae proxtme poſt quinde- 
nam Trinitatis; that Trinity Sunday was June the 16th, and that 
oftab. Trinitatis was the Monday ſeven-night after, which was the 

25th of June, and. that | the. quindena Trinitatis was the Moi 


4+ * 
7 — 
13 


fortnight after Trinity Sunday, which was the 1ſt of uh; then 
Ne Fe lande  proxime poſt quindenam Trinitatis would be 8 Juh. 
But the, diſtringas was returnable die Martts. proxime poſt quin- 
genam Trinitatis, which was July.2. and by conſequence the day 
in bank 17 7 5 the day of mfr prius; and. therefore that this 
trial being had 1 July, which was before the day of ui, prius, and 
in truth -was the guindeng Trinitatis, that therefore the trial was 
without . authority, and the verdict ought to be ſet afide, And 
they cited 33 H. 6. 45. and Dyer y. that a verdict taken after 
the day in bank 9 57 But the court was of opinion, that Sun- 
day the ,24th 55 the guindena Trinitatis, and the return-day ; for 
all quindena's octabits, Ec. are incluſive; and then die lunae proxime 
folt guindenam Trinitatis was July 1. and the trial right, . Salk, 
626. Harvey againft Broad, and Davies verſus Salter. Shower 60. 
Whitmore verſ. manucaptors of Wheeler, adjudged in point. 6 Mod. 
148, 159, 250. And the exception was over-ruled, July 10, 
72% wt hn e Tak * | 


„„ Wye eee Wingford,” 
810. 3705 TR n "oP bat 


3 M Gaßber moved laſt Be term for zn attachment againſt 
againſt a wit- 1. Ralf Bath, for not attending at the afſizes at Wincheſter, io 
neſs for not give his evidence, to prove the hand of a ſteward of a manor to a 
mY * Copy of a court- roll, being /ib#þnacd and having received one guinea 
| for his charges, and being promiſed to have one guinea per diem 

While there, 2nd his charges paid. And a rule was made, to he“ 

cauſe, c. And now 2 July in this term ſerjetht Baines. moved 

to diſcharge the rule, for that an attachment ought not to go, but 

the party injured had his action upon the flatute of Eliz, And he 

; ſaid, that ſuch a rule had been granted by the King's Bench between 
? Hammond and Stewart ; but on ſhewing cauſe, the rule was al- 
2 | " terwards 
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terwards diſcharged. And he ſaid alſo, that ſuch a rule was granted 
againſt one Jeſ. Raſington, Mich. 10 Geo. Nov. 28. between Daliſen 
and Aland, for not ring at Guilaball before lord chief baran 
Moun(ogue, being / as a Witneſs; but that rule was after 
diſcharged, But the court in this caſe thought it was a good foun- 
dation for an attachment, the diſobedience to the ſubpana'being a 
contempt to the court; and though an aGion might be brought on 
the ſtatute, yet that was a more dilatory method, and more diffi- 
cult to proceed in, which encouraged witneſſes not attending fre- 
quently upon the trials, at which they were ſulpænaed to appear and 
give evidence. And therefore the rule was made abſolute, Fuly 2. 
The original rule was granted May 21, 1928, 


John Harriſon ver/. Thomas Bottomley. Error. C. B. 


S. C. 2 Stra. 
Intr. Paſch. 13 Geo. C. B. Rot. 58 2. & Paſch. 30 
1 Geo. 2. B. R. 
Arriſon brought an action of trover againſt Bottomley in the What a ſufß- 
Common Pleas, and among other things declared for una par- ciert certain 
cella ſegeſtrium involucrorum et funium, Anglice pack-cloths, Wrap- . 
pers and cords, Cc. and the defendant having let judgment go by 
mbil dicit, a writ of inquiry was executed, and intire damages 
found for the plaintiff, and final judgment given for him in the 
Common Pleas. Upon which Bottomley ſued this writ of error, 
returnable in the King's Bench. And the error affigned was, that 
parcella was too uncertain a deſcription, that no body could tell 
what quantity was meant thereby ; and to prove it ſeveral caſes 
were cited. Cro. Eliz, 865, Granvel verſ. Rhobotham. In trover 
de una parcella piſcium, Anglice ling, after verdi& the judgment 
was reverſed, becauſe parcella was an uncertain deſcription, 
2 Lev. 176. Hicks verſ. Pendarvis, trover de quadam parcella 
lintea, judgment after verdi& was arreſted for the incertainty. So 
in 2 Lev, 295, Wade verſ. Hatcher, treſpaſs for taking unam par- 
cellum wearers laniarum, Anglice a quantity of linen yarn, judg- | 
ment ſtayed after verdict for the plaintiff. And a caſe was cited to * 
have been in this court, Trin. 1 Geo, Kempſter verſ. Nelſon, where Kempſter 


a replevin brought pro parcella panni lintei was adjudged not to Jig ver. Nellon: 
for the incertainty. 


Mr Lee for the defendant in error ſaid, the caſe of Kemper 
Was intirely different, for there was to be judgment for a return of 
the thing itſelf; but this act ion being only to recover damages, it 
was certain enough, And ſo it was held, Stiles 199. Graves verſ. 
Drake, trover pro ſex parcellis plumbi cinerei, Anglice pewter 
9 0 porringers ; 


® . 


P 
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the. 


Yrringers; where it was adjudged good. And 1 Lev. 407, „ 
erf North where it was adjudged, that a . 
quadam purcella fili was good, and it was held, ſo it would be in 
trover, damages only being to be recovered, for finding which the 
jury had proof before them. After conſideration of the caſes, the 
court were of opinion, that parcel ſhould be looked on as an intire 
thing, the ſame as a bundle ; and therefore affirmed the judgment, 

Graham verſ. July the ſecond, 1728. There was another caſe between Jhite 

White. and Graham, upon a writ of error brought to reverſe a judgment in 

2 Stra. 827. frover for a parcel of diamonds, among ſeveral other things; and 
the ſame exception was taken, and judgment was affirmed, Hil. 
2 Geo. 2. Feb. 7. 1718. which was entred Paſchae 1 Geo. 2, C. B. 
Rot. 434. and in B. R. M. 2 Geo. 2. Rot. 


John Watkins ver /. Walter Weſt and William ! 
Intr. Hl. 1 Cos. 3. B. R. Rot. 16 3 or 164. 


Juſtification ... N treſpaſs for taking the plaintiff's goods, and carrying them 
in treſpaſs un- I away; the defencants pleaded, that the town of Ute in the 
r ene county of Monmouth is an ancient borough ; that there had been 
court, how to there from time out of mind a court of record held coram pracpoſito 
be pleaded. eruſdem burgi pro tempore exiſtente of all perſonal actions ariſing 
within the faid borough, and that before the time when, &c. at 

the ſaid court of record held at the faid borough ſecundum conſuetu- 

dinem et uſum ejuſdem burgi 23 Apr. 12 Geo, 1. before the then 

provoſt, one Anne Hughs levied a plaint in treſpaſs upon the caſe 

againſt the plaintiff Watkins, &c. and then and there prayed pro- 

ceſs againſt the plaintiff, &c. ideo then and there at the ſame court, 

c. there iſſued out of the faid courts according to the cuſtom 
aforeſaid, a certain precept in writing fo the bailiffs of the ſaid bo- 

rough directed, whereby by the ſaid court praeceptum fuit eiſdem bal- 

livis miniſiris dictae curiae exiſtentibus et eorum cuilibet, quod attachi- 

arent ſeu aliquis eorum attachiaret praedictum the plaintiff per bona 

et catalla ſua infra burgum praedictum, fo that he ſhould appear 

at the next court to be held the 26th of April to anſwer the ſaid 

Anne : which precept was afterwards and before the return, viz. 

the ſaid 23d of April, delivered by the ſaid Anne at the borough 

aforeſaid, within the juriſdiction of the ſaid court, to the defendants 

_ adtunc ballivis curiae illius exiſtentibus in forma furis exequendum, by 

virtue of which precept the ſaid defendants then bailiffs and officers 

of the ſaid court being at the requeſt of the ſaid Anne then and 

there made, afterwards and before the return of the precept, /cili- 

cet the ſaid 23d of April, at the borough aforeſaid, and within the 
juriſdiction of the ſaid court, the ſaid plaintiff by his goods in _ de- 

; N tion 


* 


I — PTY i. Alt. ä 


Trin. Term 2 Georgii 2. regis. 


3 
—— ng 


ſaid borough to be held at the ſaid borough the ſaid 26th of April, 
to anſwer the ſaid Anne, &c. and took and carried away the ſaid 
goods, and detained them, with intent to redeliver them to the ſaid 
plaintiff upon bis appearance in the ſaid court at the return of the 
ſaid precept, to anſwer the ſaid Anne, &c and that they returned 
the precept to the then next court, &c. which was the ſame taking 
and carrying away of the goods, Cc. and traverſe the taking, &c. 
the day laid in the declaration, or at any time before the iſſuing, 
or after the return of that precept, Sc. The plaintiff demurred to 
the plea, and the defendant joined in demurrer. And judgment 
was given for the plaintiff, that the plea was ill, becauſe the juſtifi- 
cation is under a precept directed to the bailiffs of the borough, be- 
ing officers of the court; but the defendants aver, that they were 
bailiffs of the court and officers, but don't aver that they were bai- 
liffs of the borough ; and if they were not, though they might be 
bailiffs of the court and officers of the court, yet the precept was 
not directed to them, and then they could not execute it, nor ju- 
ſtify under it. For there might be both bailiffs of the borough, 
and alſo bailiffs of the court, diſtinct officers ; but the precept was 
only directed to the bailiffs of the borough, but it was not directed 
to the bailiffs of the court, nor to the officers of the court, 5 
1728, I cited the caſe of Britton verſ. Cole, adjudged Hil. ꝙ Wil. 3 


claration mentioned did attach, to be at the then next court of the 
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Ante. 305. 


B. R. 1697. where in treſpaſs for taking ſheep, &c. the defen- Comyns 51. 


dant pleaded, that a levari facias iſſued out of the Exchequer di- 
rected to the ſheriff of Glouceſter, to levy iſſues and profits of lands 
found in an inquiſition upon an outlawry againſt Creſſet at the de- 
fendant's ſuit, by virtue of which writ the ſheriff made a precept to 
Anthony and Joſeph Powell, commanding them to levy, and that 
the defendant requeſted Anthony and Joſeph Powell to take the cattle 
in the declaration, becauſe they were levant and couchant upon the 
land, ſuper quo John Powell and Joſeph Powell took the cattle, &c. 
held that Jobn Powell could not juſtify executing the proceſs, he 
not being named in the warrant, but a mere ſtranger, 


Canning ver/. Wright. Error. C. B. 
Intr, Mich. 1 Geo. 2. B. R. Rot. 389. 


1 Salk. 305. 


8. C. 2 Stra. 


807. 
RR O R was brought by Canning to reverſe a judgment given t wii of 
againſt him in the Common Pleas, after verdict in ejectment, error is not. 
wherein he was defendant. The writ of error was Zefle 23 October mendabla. 


12 Geo, 1. and returnable efabis Martini Mich. term 12 Geo, 1. 
And by the record certified the judgment appeared not to be given 
till Hi. term following, 12 Geo. 1. whereupon it was held N 
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Writ of error 


- where not 


amendable. 


807. 


Rat. 
* ” 


the record was not well removed by this writ of error. Then Mr. 
Parker for the plaintiff in error moved, that the writ of error 
might be amended by the ſtatute of 5 Geo. 1. cap. 13. But upon 
reading the ſtatute, we were clear of opinion, it could bot be 
done, for it would be to amend the writ contrary to the truth of 


the caſe, for the judgment in fact was not given till Hil. term 


12 Geo. 1. and therefore this was not ſuch a variance as was in- 
tended to be amended by that act. The motion for an amendment 
was denied, July 2, 1728. See 1 Siderf. 104. ' © © 


"Elkins ver/e Paine. 


Field, and two others, in the Marſhalſea, as bail for one Croſ- 


by; and Paine and Field only brought a writ of error, Which was 


ill, and the record not removed thereby. Mr. Parker moved, that 


this writ of error might be amended by virtue of the ſtatute of 

5 Geo. 1. cap. 13. But the court held, the writ was not amend- 

able, the other defendants not having 2 in the writ of error. 
n 


And the writ of error was quaſhed, Intr, H/, 1 Geo. 2. B. R. 


Jacob Lopes Henriques, Judah Senior Henriques, Iſaac 


Senior Henriques, William Hubbald, and Charles 
| Nelſon, againſi the general privileged Dutch company 


trading to the Weſt Indies. 


8. C. 2 tea, Intr. Paſeh. 11 Geo. 1. C. B. | Rot. 417» ct Intr. 


Tin, 2 Geo, 2. B. R. Rot. 


1 Stra. 612. N a writ of error brought by Henrigues and the others, to re- 


verſe a judgment given againſt them by the court of Common 
Pleas in a ſcire facias brought againſt them by the Dutch Weſt India 
company, upon their recogniſance as bail for one Jacob Senior 
Henriques Van Moyſes in an action upon the caſe for money lent 
brought againſt him by the ſaid company, by which recogniſance 


the plaintiffs in error obliged themſelyes jointly and ſeverally in 
the ſum of 20000 J. The caſe appeared to be thus; The ſcire facias 
Was ſued out Hl. term 10 Geo. 1. returnable oabis purif, at the 
return of which ſcire facias the ſaid company appeared by Milian 


Bordrigge their attorney, and the ſheriff having returned a ſcire 


feci, the plaintiffs in error appeared by William Gilbert their at- 


torney, and imparled to the firſt return of Eaſter term then _ 
I | | 1 
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and then pleaded. there was no record of any ſuch recogniſance as 
was ſet out in the ſcire facias. To which the company replied, 
that there was ſuch a record. Whereupon judgment was given by 
the court of Common Pleas, that there is ſuch arecord, and judg- 
ment was, that the ſaid company ſhould have execution againſt the 
ſaid plaintiffs in error ſeverally for the faid ſeveral ſums of 20000 J. 
by them ſeverally acknowledged; confideratum eft etiam, that the ſaid 
company recover againſt the plaintiffs in error 6 J. 10 s. pro damnis 
mifis et cuſtagits ſuis quae ſuſtinuerunt occafime dilationit executionis 
praedictae, to the ſaid company ad requifitionem ſuam per curiam bic 
adjudicata juxta + wee" c. Upon this writ Mr. Strange 
counſel for the plaintiffs in error inſiſted upon two errors. The 
firſt was, that the plaintiffs in error had among others aſſigned want 
of warrants of attorney on record, and upon a certiorari directed 
to the chief juſtice of the Common Pleas he had certified there 
were no warrants of attorney of Hilary and Eaſter terms in the 
11th year of the late King, but the defendants in error having ſug- 
geſted, that there were warrants of attorney of Eafter term in t 
11th year of the late King, another certiorari was granted to the 
chief juſtice of the Common Pleas, &c. to which he had returned 
warrants of attorney in this cauſe both by the plaintiffs and de- 
fendants of Eafter term in the eleventh of the late King. But 
Mr. Strange inſiſted, thoſe were not good warrants, becauſe they 
were warrants of Eaſter term, whereas the ſcire facias was return 
able octobis Purificationis in Hil. term, at which day the plaintiff 
below came by his ſaid attorney, but the warrant returned is a 
warrant of Eafter term following, 'which could not be a warrant 
to appear the Hilary term before. To which it was anſwered by 
Mr, vc for the defendants in error, that a warrant of attorne 
might have been entered at any time before judgment. 41 Ed. 3. oy 
1 Koll Abr. tit. Attorney I. But by the 32 Hen. 8. cap. 30. par. 2. 
attornies are to enter their warrants of record of the ſame term the 
iſſue is entred on record; and by the 18th of Eliz. cap. 14. attor- 
nies are to deliver in their warrants to be entred or filed on record, 
in ſuch manner and form as theretofore by the laws or ſtatutes they 
ought to have done. And the ſtatute of 4 Ann. cap. 16. gives no 
direction when the warrants of attorney are to be filed; but only 
ſays, ſo that there be warrants of attorney duly filed according to 
the law as is now uſed. And in the preſent caſe the warrant of 
attorney is centred of the ſame term & placita is of, Eafter term 
11 Geo. 1. And he cited a caſe in this court adjudged Trin Noke end 
8 Geo. 1. between Nate and Caldicot ; where in error upon a judg- 4. 
ment of the Common Pleas want of a warrant of attorney was aſ- 
ligned for error, and a warrant was returned upon a certiorari di - 
rected to the chief juſtice of the Common Pleas of a term ſubſe- 
quent to the placita; and it was held to be no error. And the 
g P court 
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preſent caſe, for the reaſons given by Mr. Reeve. 


1 


court were unanimouſly of opinion, that this was no error in the 


Then Mr. Strange aſſigned his other error, which was, that by | 


8& 9 V. 3. cap. 10. par. 3. colts of, ſuit are only given to the 


plaintiff in a ſcire facias, if he obtains judgment or an award of 
execution againſt the defendant after. plea pleaded, or demurrer 
joined. But in this caſe the court of Common Pleas have given 
judgment, that the plaintiff ſhall recover againſt the defendant 60. 
IO s. pro damnts mit et cuſtagiis ſuis occafione dilationts executions, 
&c.. whereas they have no power to give damages for the delay of 
the execution, To which Mr. Reeve offered as an anſwer, that 


the damages occaſioned by the delay of execution were the coſts 


1 Ro. Ab. 
771. N. 23. 


and charges the plaintiff was put to in ſuing the ſcire facias, and 
by conſequence were his coſts of the ſuit ; and that the word damna 
imported in this caſe no more. 2 He ſaid, that the judgment was 
for two diſtinct things, one an award of execution. of a ſcire 
facias, for the ſum contained in the recogniſance, and the other 
for theſe damna; and therefore if the laſt was erroneous, that part 
of the judgment for the 6 /. 10.5. might be reverſed, but the award 
of execution ſhould be confirmed. And for that he cited a caſe 
between, Green and Waller, intr. Hil. 13 M. 3. B. R. Rot. 20. where 


in a writ of error brought here io reverſe a judgment of the King's 


Bench in Ire/and, which affirmed a judgment of the Common Pleas 
in Ireland, in debt upon a bond; and upon a demurrer after ſpecial 
pleading, the judgment of the King's Bench affirmed. the judgment 
of the Common Pleas in Ireland, and further gave coſts upon the 
affirmance; and as to that part of the judgment as to coſts, the entry 
was, con/ideratum eft quod the plaintiff in the original action recupe- 
raret inſtead of recuperet, which was held error: the court of King's 
Bench here affirmed the judgment of the King's Bench in Ireland, 
which affirmed the judgment of the Common Pleas there, and re- 
verſed the judgment of the King's Bench in Ireland which gave the 
coſts. _ And the court were all of opinion, that the judgment as to 
the 6). 10s. pro damnis mifis et cuſtagits was erroneous, and there- 
fore they reverſed the judgment as to that, and affirmed the judg- 
ment as to the adjudication of execution, and awarded execution, 
againſt the ſeveral plaintiffs in error, only for the ſums in the recog- 
niſance. July 5, 1728. er 


Afterwards theſe plaintiffs in error brought a writ of error in 


parliament upon this judgment given by the court of King's Bench, 


which was heard by the houſe of Lords, April 25, 1730. And 
beſides the errors inſiſted on in the King's Bench, the plaintiffs in 
error by their cqunſel, Mr. Bolle and Mr. Vynne inſiſted, that 
no recogniſance in Englund could be given to this generalis om 
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legiata focietas Belgica ad Indos Occidentales negotians, for that 
the law of England does not take notice of any foreign corporation, 
nor can any foreign corporation in their corporate name and capa- 
city maintain any action at common law in this kingdom, and that 
therefore the recogniſance was void in law. 2. They inſiſted, that 
if any ſuch recogniſance could be acknowledged to this pretended 
company, yet no ſuit could be upon it here, without ſetting out 
the proper names of the perſons concerned, who make the com- 
pany, and how conſtituted or privileged, and allegi g the tecogni- 
ſance to be entred into by them per nomen of ſuch a company. And 
if judgment had been for the plaintiffs in error againſt this pretended 
company, the plaintiffs could not havelevied their coſts upon them. 


But to this it was 3 Mr. Reeve and Mr. Fazakerley for 


the company, that the plaintiffs were eſtopped by their recogniſance, 
to ſay there was no ſuch company. And where an action is brought 
by a corporation, they need not ſhew how they were incorporated ; 
for if the name is proper for a corporation, they need not ” a6 how 


they were incorporated, becauſe the name argues a corporation; 


but upon the general iſſue pleaded by the defendant the plaintiffs 
muſt prove they are a corporation. Hob 211. Norris ver, Staps. 


And the judgment of the King's Bench was affirmed by the houſe . 


of Lords, Saturday, April 25, 1730. and the plaintiffs in error 
ordered to pay 100 J. coſts, _ 8 ee th 
Note, the original action brought by this company againſt Jacob 
Senior Henriques Van Moyſes was an action upon the caſe upon ſe- 


Common Pleas, Michaelmas term 1734. upon which trial the caſe 
appeared to be, that Jacob Senior  Henriques Van Moyſes became 
indebted to the company in 180,000 guilders, amounting to about 
17,390/. fterling, for ſo much borrowed of them in the bank of 
Amſterdam, and obliged himſelf by contract to repay the ſame 
with intereſt ; and for further ſecuring thereof, he pledged to the 
company ſeveral ſhares of Meſl- India ſtock, which upon his ab- 
ſconding were ſold by decree of the court of Sch for 60,900 
guilders, toward ſatis faction of the debt and intereſt. And for the 
reſt of the money borrowed this action was brought. And upon 
the trial, lord chancellor King told me, he made the plaintiffs give 
in evidence the proper inſtruments whereby by the law of Holland 
they were effectually created a corporation there. And after hearing 
the objections made by the counſel SETAE Senior Henriques Van 
Meyſes, he directed the jury to find for the plaintiffs ; who accord- 
ingly did, and gave them 13,720 l. damages. And afterwards a 
motion was made in the Common Fleas to ſet aſide the verdict, but 
by the unanimous opinion of that court the motion was W 
ic 


Dutch Weſt- 
India com- 

« —— IKE. - pany V. Hens 
veral promiſes, viz. for money lent, Cc. and non 275 pleaded. 'riques Van 


The cauſe was tried before lord chief juſtice King at ni prius in the Moyſes 
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Robert Moore Eſq. and the lady Anne his wife, againf 


Intr, Paſcb. 1 Geo. 2. B. R. Rot. et intr. Mich, 
1 Ge.2, C. B. Rot. 879. 


Obert Moore and the lady Anne his wife brought a writ of 
& error returnable in the King's Bench, upon a judgment given 
againſt them in the Common Pleas, in an action of covenant 
pea gets, mary them by George Jones, Eſq. in which the plaintiff 
Jones d, quad cum per quoddam ſcriptum factum apud Weſt- 
monqſterium (the action being laid in Middleſex) in comitatu prae- 
dicto, 6th of Decemb. 1715, by which writing, &c. Anne counteſs 
dowager of Sufſex, Charles Skelton, Eſq. and lady Barbara his 
wife, and the ſaid Anne wife of the ſaid Robert Moore, by the 
name of the honourable the lady Aun Leonard, granted to canteen 
George Jones, pro ejus % tunc impenſo et impoſterum i 
to = 2 Tee. of Jer i ee, 1 00 y Baker his 
wife, and the ſaid lady Ann, 50 J. to the ſaid George and his 
aſſigns, exinde tunc for and during the natural life of the ſaid 
George, if the ſaid counteſs of Sues, and Charles and lady Bar- 
bara his wife, and lady Anne, or any of them ſhould ſo long live, 
payable half-yearly, &c. then the declaration ſets out a joint and 
ſeveral covenant from the ſaid counteſs, Charles Skelton and lady 
Anne, for the payment of the ſaid annuity, and aſſigns a breach 


in non-payment of ſeveral half-yearly 8 of the ſaid 1 
e 


ad damnum of the plaintiff Jones 300 J. Upon oyer prayed by t 


defendants ſeripti in narratione praedicti Georgii mentianati, the 


writing is ſet out in hbaec verba, which imported a grant of an an- 
nuity as ſet out in the declaration, and conchudes, In witneſs where · 


of we have hereunto ſet our hands and ſeals the 6th of December 


I uy. 
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1715. After ver of which writing the defendants pleaded in bar, 
chat the plaintiff George after the agth of 4 17273 (for non- 

yment of arrears of the annuity incurred after the day of the 
breach being aſſigned) to any of the ſaid parties, confili 
pendit. To which plea the plaintiff George demurred y. 
After which the record goes on, ſuper quo pratuicti Robertus er 
Anna, licet ſolemniter exact, ad jungendum in moratione in lege cum 
pratfato Georgio non veniunt, ſed defaltam ferere; ob quod, &c. an in- 
terlocutory judgment was given for the plaintiff Jones and a writ 
of inquiry awarded and executed, and damages found, 250 J. Ce. 
and final judgment given for the plaintiff. Upon which this writ 
of error was brought. And three errors were inſiſted upon by the 
counſel for the plaintiffs in error. OS oo TENT, 1-344 5 ; 


The firſt was, that it did not appear by the declaration, that 
the writing mentioned in the declaration was the deed. of the de- 
fendant, Fc. for if it was not, an action of covenant could not be 


the annuity, which were aſſigned in this manner, vi. quod price> 
dicta comitiſſa Suſſex, Carolus et domina Barbara uxor qius, & proce 
dicta domina Anna dum ipſa fola fuit, et 1 Nobertus et do- 
mina Anna poſt ſponſalia inter eos celebruta, non ſatigfecrrumt fue 
ſalverunt, nec eorum — ng ſatigfecit ue ſolvit, neque eorum. aliquis 
cauſavit ſatisfieri five ſolvi, eidem Georgio five aſſignatis ſuis ſummam 
vginti quingue librarum de praedifia annuitate qui nta librarum 
eidem Georgio debitam ſuper viceſimum quiatum diem Martii anno Do- 
mini 1723. and ſo in the ſame manner alleges the non-payment of 
ſeveral ſubſequent half-yearly payments, Cc. n 


3. The third error was, that the reaſon of the judgment of the 
Common Pleas was, becauſe the plaintiff in error and defendant 
below did not join in demurrer, and yet judgment was given agai 
him, as upon default, which' could be only when a day was given; 
but no day was given him here, and therefore the judgment ſhould 
rather have been centred as upon a nibil dicee. (ITO ELKE 


This caſe was argued. three ſeveral times, by Mr. Filmer, Mr. 
Wynne and Mr. Robinſon, for the plaintiffs in error, and by Mr. 
Reeve Mr. ſerjeant Chappie and Mr. Huſſey, for the defendant in 
error. And the counſel for the plaintiffs in error inſiſted. upon it, 
that it could not be diſputed, but that an action of covenant muſt 
be grounded on a deed; that in this caſe the writing mentioned in 
the declaration did not appear to be a deed, for it was neither men 
tioned to be ſealed, nor W uſed in the * 
4 1 9 


0 
* 1 
non im- 


2. That the breaches were in aſſigned for the non-payment 3 


5 


4 
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— 2 dee. as factum, nende, De. and they 
- ypon:the caſe of Soutimvei ur. Brown, Trin. 30 Elia. B. 2 
r. 57. where io covenant the plaintiff declared, that the de- 
ſendant er ſoriptum articulorum, made between the defendant on 
the ane part and the. plaintiff on the other, convene, c. and aftes 
verdict far the plaintiff, the declaration was-adjudged to- he ill, be- 
eauſe / it was not alleged, that the writing was grits defendemi; 
Millatum. But if the word fuctum had been in inſtead of /criprum, 
or ãt ee re gere it might have been good. - So in 
234. Blepherbaſſet venſ. Peirſon ;/ in defeaſance of a con- 
— of 4 hond the defendant- pleaded, that the plaintiff per 
| ae fed Jub wane fun fratum agreed 10 inlatge the time of 
ayment of the money compriſed in the condition; apd-it was ad- 
Judged, the plea was ill, becauſe this writing ſet out in the plea 
r ae dend, ut de defealknce muſt be by deed. - 


1 on tlie other hide ;rnadead by the counſel far the defendant 
in error, that it ſufficiently appeared by this declaration, that the 
writing upon which the plaintiff declared muſt be took to be a deed, 
und ſhould be ſo. intendet to be by the court ;- that delivery of the 
deed is eſſential to the eſſenot of a deed, and yet there is no occaſion 
to aver in the declaration, it was delivered. That to declare that 
J. S. per ſerintum ſuum obligatorium, without ſaying /gile ſuo 
2 Ventr; 107. Millatum, crnegſſit ſe teneri, Gc. is good. Cro. Elix. 74% Pei: n 
verſe "Hodges. Cro. Tac. 420. Aſhmore verſ. Rab. 1 Jentr. 70. 
Green ver. Cubit. Vet in propriety of expreſſion that does not 
import it was a deed, but m _ equally be true of a promiſſory 
note, which may be ſaid to oblige the party who ſigns it to a per- 
formance of it. 80 to declare, J. S. per factum, Ge. without 
ſaying, ſuum, or factum ſuum. fgillatum, is cited 1 Haughton 
Juſtice, 2 Ro. Rep. 228. in Heaton and Wolf's caje. Or to ſay, 
that J. S. per indenturam convent without faying gil fuo figila- 
1am, is good. 4 Leon. 175, Sir Francis Englesfield's caſe. The 
ſame per indenturam ſuam demfit, 1 Salk. 141. 4 Ann. B. R. 
Vivian verſ. Campion. All which caſes were agteed by the court 
to be law, becauſe fadtum and indentura are terms of art, which 
import a deed; and ſo of ſcriptum obligatorium, tis a proper word 
for a bond. And the conſtant courſe of the Commune leas is to 


irren in that hanger __ a bond, 


The 1 thing the defendant in error's cad invited on 
was; that the war Fabia: was in. the declaration; and it was 
agreed in the caſe before cited, Gro. Eliz, $71. that if the word 
Jactum had been in the ere dee But to 
that it was anſwered: b — that faitum. in; this caſe was 


wn oa the dec a8 alubſtantie, 1 
t 


* 


Nich. Term 2 Geo 


* " IT" IO * 
* = — 88 vs *-... * pa "4 
.® 7 ; . . 

>. 2 A : 
1 * 

+ P 
= p——_— 4.4% . 6 WV 400 ? * 
* — — ** < 


be (as Coke expreſſes it, Co. Lit. 17.) more narrative und Tiles 


&c. and though the writ is, quad teneat cunuenrianem, yet no in- 
ſtance can be ſhewn, where a declaration ſetting out tt d -de< 
ſendant convenit generally to do ſuch an act, Cc hab been held 
Nor can it be fo, for the defendant to an action of cbbe- 
nant may plead, nn e ;fattant; which is the genetal iflue; but 
that plea he cannot plead, if no deed is ſet out in the declaration. 
And as to the oaſe in 1 Sid. 375. Stevenſon verſ. Stevenſon, this 
exception was, that there was no preciſe affirmatipn, for it was pe} | 
queddam ſeriptum per quod tellutum exiſlit; and the court held, c a 
was all one as if it had been per quoddam ſcriptum tefbatum eil, 
which had been held good ; that is in teſpect of the ſetting 
it out with a teftdtum exlſiit, which appears from the exceprio 
that it was not a preciſe affirmation : but it don't apptar. by that 
book, but that / gilt figi/iatem. was in the declaration; got no e- 
ception took, that that was omitted; and t that caſe is nd 
authority as to the preſent queſtion. As to the caſe 1 Lt. 333. 
it was anſwered by the court, that it appears hy the declaratiqu av 
ſet out in the entry, fage 230, that the writing was ſealed þy the 
defendanc ; for it is, that the defendant per guoddam ſeriptants quod 
the plaintiff I gillo ſus „ natum bie in caria proferty &c, However 
the caſe in Ca. Elia. $72. is otherwiſe, that ſuch 4 dedlatution 
as this is ill upon which authority the court relitd ; and held 
therefore, that nothing before inſiſted upon by tho counſel for the 
defendant in error had anſwered the exception took by the counſel 
for the plaintiff in error. dee e e but 


Then 
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Ilhhen the counſel for the defendant in error inſiſted, that this 
fault was helped by N out the inſtrument in haze verbs 

"Lo upon the -oyer prayed ; for 
_ cludes, in witneſs whereof we have hereunto ſet our hands and 


e writing ſet out on the oyer con- 


ſeals 6 December 1715. ſo that thereby it appears, this writin 


Vas ſealed by the defendant, and that by the declaration. PE 
when yer is prayed of a bond, and it is ſet out, it beconies part 
of the plaintiff's declaration. Cartbew. 301. Abney and Hedges 


ſheriffs of London againſt White, The plaintiffs brought an action 


upon a bail - bond, and did not ſhew it wasſentered into to them by 
the name of ſheriffs, the defendant prayed oyer of the bond 


generally, and of the condition, and made the entry in the uſual 


| © form, viz. petit auditum ſcripti obligatorii praedicti et ei legi- 


in baec verba; then the defendant pleaded the ſtatute of H. G. and 


that the bond was given for eaſe and favour, &c. the plaintiffs 


entred upon the record the defendants praying oyer of the bond, 


Gc. and then ſet forth the bond itſelf as well as the condition, 


et petunt quad ſeriptum praedictum irrotuletur in haec verba, by 


which it appeared, the bond was took by the name of ſheriffs of 


' Londen, and then replied and traverſed, that it was took for eaſe 
and favour ; and upon demurrer held per curiam, the plaintiffs had 

| avoided the defendant's plea of the ſtatute, becauſe now it ap- 
| peared upon the record, that the bond was took by the plaintiffs 


the name of ſheriffs. And by Holt chief juſtice, Cartbew 513. 


it the defendant prays yer of a bond and condition, and it is en- 
tred in haec verba, it is parcel of the plaintiff's declaration, and not 
of the defendant's plea. And they relied much upon the caſe 


Co. Car. 209, Sir William Courtney verſ. Sir Richard Greenville. 


Error * a judgment in the Common Pleas in debt; the plaintiff 
declared, 


| that the defendant 18 May 4 Car. concet ſe teneri to 
the plaintiff in 280 J. ſokvendis, &c. et profert bic in curia ſcrip- 
tum praedidtum quod debitum praedictum teftatur, &c, the defen- 
dant demands cyer conditionis ſcripti obligatorii praedifi, which 


being read, he pleaded payment; and after iſſue thereupon, judg- 
ment for the plaintiff; exception was took, that it is not ſaid, 


guad per ſeriptum obligatorium conceſſit ; but per curiam, becauſe 


t 
the plaintiff . the writing, whereby he demanded the debt, 
and the defendant by his plea ſhews it was an obligation with a 


condition, and iſſue is took thereupon, and found for the plain- 


tiff; the declaration is good enough; at leaſt it appears to the 


court, the plaintiff hath a juſt debt, and good cauſe to recover ; 
and judgment was affirmed, - e dee OREN 


But 


— 
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But the court were unanimous of opinion, that the deſect in 

the declaration was not made good by the entry of the inſtrument 

in haec verba upon the oyer prayed ; for though the inſtrument. 

ſays, in witneſs whereof we have ſet our hands and ſeals; yet 

that does not ſhew the deed was actually ſealed, for ſealing is a 

fact which ought to be poſitively averred, or elſe ſomething ſhould 

be in the declaration which neceſſarily imports it was ſealed ; and 

therefore this is not like the caſe in Cartbeu 301. for there it did 

appear by ſetting out the bond upon the oyer, that it was entred ; I 
into to the plaintiffs per nomina vicecomitum civitatis London: ; 
nor does the caſe in Gro. Car. 209. come up to this caſe, for 

there the defendant by praying oyer conditionis ſcripti abligatorii 

praedicti, admits it to be a bond. And therefore the court held, 

the declaration was ill, and judgment was reverſed November 12, 


1728. As to the other exceptions, the court gave no abſolute 
opinion. 


Smith ver /e Maſon. 


Intr. Mich. 2 Geo. 2. B. R. Rot. 2 2 Sun. 


N caſe upon a promiſſory note, the defendant was ſued by ori- Addition. 
ginal by the addition of a gentleman ; and he pleaded in abate- 

ment, that he is, and at the time of ſuing the original and long 
before was, a merchant reſiding and trading within the city. of 
London, abſque hoc quod die impetrationis praedicti brevis originalis 
of the plaintiff vel antea vel 7 ea fuit generoſus, &c. And upon 
demurrer it was adjudged, the defendant ſhould anſwer over, be- 
cauſe by the ſtatute of additions, 1 H. 5. cap. 5. the plaintiff may 
ſue the defendant either according to his addition of or 
miſtery ; and this writ being brought by the addition of his de- 
gree, he ought to have ſhewed, what degree he was of, to ſhew 
the plaintiff might have a better writ, November 14, 1728. The 
like point was adjudged, Paſch. 8 Geo. 1. B. R. Maſon verſ. Ruſſel, 
where the defendant being ſued as yeoman, he pleaded he was a 
horner, and traverſed that he was a yeoman; and judgment was 


A 


1 


N 


given quod reſpondeat ulterius. Same point adjudged Trin. 9 Go. 1. 
t 

0 B. R. Horſpwole verſ. Harriſon. 

bo | 

he 

IA 
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Need not a- 
ver the acep- 

- tanceof a bill 
was in wri- 


ting. 


Sir John Ereſkine verſ. Murray. Error C. B. 


Intr. Mich... 2 Geo. 2. B. R. Rot. intr. Paſeb, 
7 1 Geo. 2. C. B. Rot. 717, 


iam Murray brought an action "wot the defendant Sit 

John Ereſtine upon an inland bill of exchange; wherein he 
declared, that he 1 March 1727, at Weſtminſter in the county of 
Middleſex, made his bill of exchange in writing, to the ſaid Sir 
Fohn directed, and by the ſaid bill requeſted the ſaid Sir John u 
the 1oth day of the ſaid month of March to pay to the ſaid William 
Murray, or order, at his manſion-houſe in Edinburgh, 2001, 
ſterling, pro valore in manibus ipfius Fobannis de denariis accummo- 
datis de eodem Willielmo; that the detendant Sir Fobn accepted the 
bill, ac ratione inde ſecundum conſuetudinem mercatorum became li- 
able to pay, Cc. and being ſo liable, promiſed to pay the ſaid 200 J. 
to the plaintiff Murray, &c. The defendant Ereſtinè let judgment 
go againſt him by {bil dicit, and after execution of a writ of in- 
quiry and final judgment given againſt him, he brought this writ 


Olf error, 


The firſt exception took by Mr. Vynne and Mr. Robinſon counſel 


for the plaintiff in error was, that it was not alleged, that the bill 


. Nom of merchants, it was ſufficient. 


figned by 


was drawn according to the cuſtom of merchants. 


But to this it was anſwered by Mr, Reeve counſel for the deſen- 

dant in error, and fo reſolved by the court, that the law took notice 

of the cuſtom of merchants, without ſetting it out ſpecially ; and if 

the bill as ſet out in the declaration Ae to be within the cu- 
efi 


des, after ſetting out the 
bill and acceptance, it is ſaid, ratione inde ſecundum conſuetudinem 


mercatorum the defendant below became liable, which they held was 
ſufficient, Ef 


| nd pony was, 'that it was not averred, that the bill was 
r. Murray, 3d Exception was, that the defendant bad 


not accepted. the bill by under-writingythe ſame under his band. 


- plaintiff made bis bill of exchange in writing to the ſaid Sir Jobn 


See 9 W.3. c. 17. and 3 & 4 Ann. cap. Q, par. 4 & 5. 
As to the Gening, it was anſwered, that it is alleged, that the 


Ereſtine directed, and by the ſaid bill requeſted ; which of ne- 
ceſſity implies, the plaintiff's name was writ in the bill, br 
| 1% cou 


5 * 


* A 
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— 


could not requeſt; and the fayiog he made the bill in writing, ins: 


ports he writ or ſome body by his authority writ, which will be 
the ſame thing, and imports a ſigning, if it is neceſſary in caſe of 
inland bills of exchange, And ſuch a way of declaring was held 
ſufficient in caſes of promiſſory notes, where the at 3 & 4 Ann. 


c. 9. requires, that the party who makes the bill, or ſome 
intruſted by him, ſhould fign it. Mich. 7 Geo. 1. B. R. Taylor 


£ verſ. Dobbins, and Mich, 11 Geo. 1. B. R. 
Cooper. © [ Ante, 1370.] | | 


The fourth and laſt exception was, that the bill was not laid to 


1724. BElkot ver ſ. 


perſon 


be for value received ; but it is, pro valore in manibus ipſius Joban- 
nis de denariis accommodatis de eodem Willielmo, which is nonſenſe, 
for it ſhould be accommodatss per eundem Willielmum, not de eodem 


Willielmo. But the court held, pro valore in manibus ipfius 


TJohan- 


nis had been ſufficient ; and the other words might be rejected as 
ſurpluſage ; the court held that the meaning was, lent by the ſaid 
William, though the Latin might not be ſo dorrect. And the 


judgment of the Common Pleas 


1728. 


George Blenkinſon and William Waite ver/, Francis Iles. 


_ againſt them in the court of the borough of Knareſborough, bo 


Error. 


Hil. 1 Geo. 2. B. R. Rot. 


was affirmed, Nev, the 23d, 


RE plaintiffs brought a writ of error upon a judgment given No neceſſity 


ſhew how 
under tew- 


io an action of treſpaſs brought againſt them vi ef armis, for break- ard of a court 
ing and entring Les's houſe, and taking away his. goods, after ver- appoint- 
dict. The writ of error was directed to the ſteward of the court of 

the borough of Knareſborough in the county of York, and the writ 
of error was returned by the earl of Burlington as ſteward of that 


court; and the placita was, in curia domini regis 
Knare 


[oorough in comitatu Eborum apud 


im 


2. 


bur go de 
praeditio 


infra juriſdictionem ejuſdem curiae ſecundum uſum et conſuetudinem 
burgi praedifi a tempore cujus contrarii memoria bominum non exiſtit 
in eodem bergo uſitatum et approbatum, Monday z ad of Tune 1724. 
Mr. Filmer for. the 


coram Theſher ſubſeneſchailo curiae ibidem. 


plaintiff in error took exception. 


1. That it did not appear, the under-ſteward had 


power to hold 


the court; for the writ of error was directed to the ſteward, who 

is to be ſuppoſed to be the judge, and he returns the writ z and it 

is not ſaid the under-ſteward was appointed by deputation in 
- | 


Wri- 
ting 
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ting from him, nor that he had power to make a deputy. - Sed non 

allecatur ; ſor per curiam, that the court was held according to the. 

cuſtom uſed time out of mind, imports that by the cuſtom the un- 

der ſteward might hold the court, and there was no neccflity to 
. ſhew how he was appointed. . 9285 PP 


Of a pleaof The ſecond exception was, that the plaint was ſaid to be de pla- 
ee eg cito tranſgreſſients generally, not ſaying whether it was treſpaſs on 
aus is well, the caſe, vi et armis; which it was infiſted was ill, and for that 
enough in the Files rep 86. Hales werſ. Moore was cited, where in error u 
* a judgment in an inferior court, the plaint was de placito debiti ge- 
+: nerally, which was ſaid to be uncertain, becauſe the defendants 
could not know what was demanded, and Bacon juſtice held it a 
good exception, and a rule was pronounced for reverſal, nf, G. 
Sed non allecatur ; for the count aſcertained which ſort of treſpaſs it 
was for, viz, vi et arms, and treſpaſs vi et arms is an action of 
_ treſpaſs. And as to the caſe of debt, in the King's Bench the bills 
are de placito debiti generally, | | wt 
Thoogh « ca Third exception, that the firſt proceſs was a capias, whereas it 
+ 0612-1 ol ought to be an attachment, 1 Rol. Abr. 780. L. 6. In debt, if a 
inferior court capias is the firſt proceſs, and not a ſummons, though the defen- 
is b dant appears, and pleads to iſſue, and found againſt him, yet it is 
Ince eres it, error, and not aided by the appearance, 3 & 4 Jac. 1. Sed non 
allocatur; for per curiam, it is aided by the defendant's appearance. 
And the like caſe as cited before in Rolle was adjudged ditectly con- 
trary, 11 Fac. 1. B. R. Inch verſ. Googfield, which was after the 
former caſe. And judgment was affirmed. Nov. 26, 1728. 


John Neale, Eſq. ver/. William Ovington. Error. C. B. 


$19. | 


C. B. Rot. 1386. „ hh 


FEE defendant in error, 'William Ovington, brought an aQion 
ia the Common Pleas againſt the faid' Jobn Neale, and de- 
clared, that the ſaid Jobn and Edmund Waller, Eſq. 23d of Nov. 
1725. fecit quandam notam ſuam in ſcriptis vocutam a promillory 
note, er eandem notam adtunc et ibidem cum manu ſua propria figna- 
vit et per eandem notam- praedicti Johannes et Edmundus conjunc- 
tim aut ſeparatim promiſerunt ſolvere eidem Willielmo vel ordini 

1100 J. pro valore recepto per egſdem Jobannem er Willielmum; by 
reaſon whereof, and by virtue of the ſtatute, &c. the ſaid Jan 
became ſeparately liable to pay to the ſaid William the ſaid 1100 ,. 

Sc. Upon non aſſumpſit pleaded, verdict and judgment was . 


— 


re — 8 ppt — 2 955 2 — 12 720 5 
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againſt the ſaid Neale. Upon which he brought this writ f 
error. And 5 cg argument As dan was reverſed, Nov. 

26, 1728. becauſe the note is laĩd to be made by two perſons, Mr. 

Neale and Mr. Waller, and the verb is in the ſingular number, 
fecit, ſo that it don't appear to be made by Mr. Meat, againſt 
whom the action is brought, but might be by Mr. # aller, and it 
don't appear to make Mr. Neale liable by his ligning. 2. The FY 
note does not import, they promiſed ſeverally ; for the note ſet out 

is, that mY promiſed jointly, or ſeverally, which is not poſitive, 

they romiſed ſeverally 5 for it ought to have been, that the pro- 
l jointly and ſeverally. Mr. Robinſon counſel for the plaintiff 

in error, and. Mr. Strange counſel for e defendant ia, error. 


The King againſt Thomas Stone. : EIS . 
H E defendant was convicted by a juſtice of peace of Doxſer- gun, 
1 Hire for killing a fallow deer of the King's in Cranborn wines — 
Chace ; and the conviction was eee, decauſe the informer was * deer - Killer. 
the witneſs ; divers convictions having been quaſhed for the ſame 

reaſon before Now 2d. % 9... oſt e4f 


Burchell adminiſtrator of William Burchelt ver. N rai 
2 « 111 — 9 P22, vn? | 


John Burchelt adminiftca 
ler Slocock,, 


Intr. Mich." Geo. 2. B R. Not. 
THE plaintiff brought an action on the ente again(h the de LL 
| dant upon ai promiſſory note, wherein the ; e 0. 


ted, that the defendant Oliver: Slococh and one 1 
24 Mar. 1725. Ce. ftcerunt quandam notum in ſeri pris vocutum frae of 3. 
A — — rer hre tnae ere, beuring + Ann. 6. 9. 
date the ſame day and year, and delivered the ſaid note to the inte- 

ſtate Mill. B. by which: note the ſdid O ier and Thomas conjumctim 
et diuiſim prumiſirunt ſolvere to the ſaid Mill. 101 J. 12 7 in three 
months after the date of the ſaid note, var recepto de 2 in 
vic, vocato Naſemary- lane, late in the poſſeſſion of one Thomas Rower 
Ser win, ratune quoram quidem pruemi ſſorum nec non vigvre fatuti, 
&c. And in the declaration there were other coutts; but to this 
count the defendant: demurred, and ſhewed for cauſe, that the note 
ſet out in that count is not a promiſſory: note within the ſtatute. 
And the plaintiff joined in demurrer. But the court heid it clearly 
to be a promiſſory note within 3 & 4 Aunde, cup. 9. And judgment 
was given for the-plaintiff Nov. 26, 178 er bogert 
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Convi ion for F H E defendant was convicted for og gun for deſtroy-, 
A. Jing the game, not being qualified by law, &c. And the 

game, conviction being removed into the King's Bench by certiorari was 

| quaſhed, Becauſe the information was ſet out to be exhibited 2 Mo. 

I Ges. 2. and the witneſs was ſworn and made his oath of the 
truth of the facts contained in the information the faid ſecond of 

Nov. 1 Geo, 2. But the ſummons of the defendant, his appearance, 

and making defence, and the conviction, was laid Ws the 2d 

of Octob. 1 Geo. 2. which was before the information and exami- 

, . 


_ , - »»»*" James Tully again Frances Sparkes and Chriſtopher 
May, executors of William Donalſon. 
Eh. Intr. Paſch. I Geo. 2. B. R. ö Rot. 293. 2 


F 
ww 


—4 2 Stra. 

7 | | 8 | 
The bang. TJ HE plaintiff brought an action of debt againſt the defendants 
ruptcy of te for 800 J. wherein the plaintiff declared, that William Do- 


obligor coth nalſon in his life, viz, the 6th of May 1704, by his bond then 
ee Pity obliged himſelf, his dein, e and acer to 
ditioned for the plaintiff Tully and one Philip Rudſby, whom the plaintiff ſurvi- 
3 ved, in the ſaid ſum of 8ool. &c. which condition under the ſaid bond 
1 Wien 13. ſubſeribed, that if the heirs executors or adminiſtrators of the ſaid 
15, 262, 306. William ſhould pay to the ſaid plaintiff Tully and Philip, or the ſur- 
vivor of them, or the executors or adminiſtrators of the ſurvivor of 
them, 4001. within two months after the death of the: ſaid William, 
in Caſe one Martha Latimer ſhould marry the faid William, and ſhould 
happen to ſurvive him, in truſt for the benefit and behoof of the (aid 
Martha, her executors, adminiſtrators or aſſigns, then the obliga- 
tion ſhould be void, otherwiſe ſhould remain in full force; and the 
plaintiff in fact ſays, that after the making the ſaid bond, viz. 
the'8th of May in the ſame year 1704, the faid Martha married 
the ſaid Wiliam Donalſon ; and that after the ſaid marriage, viz. 
the 17th of May 1725, the ſaid Philip Rudſby died and the plaintiff 
' ſurvived him; and that the ſaid William the ſame day and year 
made his will, and the defendants his executors, and | 
viz, 3d of fan, in the ſame year, the ſaid will not being revoked, 
died, and the ſaid Martha ſurvived him, and is yet alive; and that 
after the death of the ſaid William Donaſſon, viz," 10th of April 
1728, the defendant Frances proved the ſaid will debita Juri, 
Jorma; that the ſaid Frances and Chriftopher or either of them 00 

7 n 


7 


— ———— 


not pay to the plaintiff the ſaid 400 1. within two months after the 

death of the ſaid /z/;am according to the ſaid condition, whereby 

the bond became forfeited ; unde actis accrevit to the plaintiff, to 

demand of the faid defendants the ſaid 8057. but the defendants © 

the ſaid 8007. though often requeſted, have not yet paid, nor hath ' | 
either of them paid it, &c. rad oaks on bobs IS 


The defendants after praying oyer of the bond and condition 
(which was granted) plead in bar; that the ſaid William Donalſox 
being a ſubje born of this kingdom after the making of the bond, 
uz. the 8th of January 1720, and for ſeven years before that 

time and more, and afterwards, exerciſed the trade of a biſcuit- 
baker, and gat his living in that trade; and that he fo uſing that 
trade the 8th of January became indebted to R. H. G. S. F.C. 
and divers other perſons, in the ſum of 200 J. and more; and being 
ſo indebted, and after the 2oth of May.1716, 'viz. the gth of 74 
nuary 1720, his ſaid debts not being paid, became a bankrupt, &c. 
and the ſaid William fo being a bankrupt, the 8th of February 
following a commiſſion of bankruptcy under the great ſeal debr- 
ta juris forma emanavit againſt him, directed to, &c. as by the 
ſaid commiſſion appears; by virtue whereof afterwards, vi. the 
firſt of March in the ſaid year tho commiſſioners declared him a 
bankrupt, &c. and that he ſurrendered himſelf, and conformed as 
by the ſtatute 5 Geo. intituled an act for the better preventing frauds 3 Geo. . 
committed by bankrupts is provided; that the commiſſioners the - 
16 of March following. certified to the lord chancellor under their 
hands and ſeals, &c, that four-fifths of his creditors in number and 
value, who had duly proved their debts, ſigned the certificate, and 
certified their conſent to allow the faid certificate, and to diſcharge 
the ſaid bankrupt ; that the 1oth of April 1721, three of the ſaid 
commiſſioners under their hands and ſeals certified the lord chancellor 
ſuch ſigning and conſent of the ſaid creditors ; that the 7th of July 
1721 the certificate was confirmed by the lord chancellor, and was 
centred on record in Chancery by virtue of an order of the lord chan- 
cellor made upon the petition of the bankrupt bearing date the 8th 
of July 1721 ; the bankrupt having firſt ſworn, that the certificate 
and conſent of his creditors thereto were obtained juſtly and with- 
out fraud, as by the certificate produced in court and by the records 
of the ſaid court fully appears. To which plea the plaintiff de- 
murred, and the defendant joined in demurrer. | 


This. caſe was argued Trinity term laſt, 1728, by Mr. Strange 
for the plaintiff, and by Mr. Joceline for the defendant. And firit, 
exception was took to the plea, becauſe it did not ſhew, who were 
the petitioning creditors, nor in what ſums they were creditors, 


Now by the act of 5 Geo. 1. cap. 24. no commiſſion is to ifſue ox 
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the petitiop of one creditor, unleſs ! 8 debt is oo 4. not . the 

 « © Petition of two crecitars, unleſs the debt is 1 30 l. nor dn the peri]. 
rigy of three. or Wore, unleſs their debr 19.260 {. apd therefore that 

is 2 mafter neceſſary. to be averted, for it is traverſable ; for if the 


atiidig i) wii bes .» & * F228 > | » | 
creditors that petitioned forthe commiſſion are not creditors to ſuch 
Ty mg e commiſſion will be voſe. 
On the other fide it was argued for the defendant, that it Was 
| alleged in the plea, that the commiſſion iſſued debira_ juris forms, 
which was ſufficient, for it has been apdged in Lutw. 274. Law- 


eee i" was held 

| iff 
was indebted in 1901. ; 
But the court held the plea naught for this exception. For as 


col miſſion (hall iſſue, unleſs the,creditors who petition for a com- 
| il mentioned for that put- 


. payable till after the act of bankruptcy ; the defendant inſiſted he 
ought to be diſcharged upon common bail by virtue of the ſtatutes 
Sour bankrapls, but it was ruled, that, he Maud DE e c 
E 3 | ; REP N | 


wt * a a — 5 1 
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| 2 And che the. plaintiffs could not come to prove this debt 
within the ſeventh Gen. 1. cab. 3 . becauſe it depends upon two 
r 


; Os che other ble was infiied on for the defendanm, this Ge 
Was debitum in praeſenti, though it was ſolvendum in futuro. Co. 


> 


"Jac. Neal wer. Sheffield, 254. and therefore would be barred by 


be act of bankruptcy and certificate, &c. 


Bat all the Jadges were of -opinion, „ 


with condition to pay money at a future day ſubſequent to the act 
ol bankruptcy, before Geo. 1. cap. 31. eould not be admitted; to 
prove ſuch debt, or to have any dividend, before ſuch ſecurity be- 
came payable. And that act Ft it to have deen a queſtion, 
for remedy whereof that act was made. And it would be hard 

upon the former acts, to put ſuch a conſtruction as to bar a man 
of his debt, when he Gd not come into the commiſſion, and 
have the benefit of it, Then as to the ſtatute 7 Ges. 1. cap. 31. that 

enacts, that any perſon' who hath given or ſhall thereafter give cre- 
dit on ſuch ſecurity as aforeſaid, {referring to the ſecurities men- 
tioned in the tecital] to any perſon who was or ſhould become 2 
bankrupt, upon a good and valuable eohfideration bona 


not be due or payable at or [before the time of ſuch perſons 
ing bankrupts, 1 be admitted to prove his bond, &c.: for 
ſame, in ſuch manner as if it was payable preſently, and not at a 


Side for any 
ſum of money or other matter or thing whatſoever, ha ao 


future day, and fhall | receive a: propertionable dividend; Gr. of 


ſuch bankrupt's eſtate in proportion ts the other oreditors of ſuch 
bankrupt, deducting, only thereout a rebate of intereſt, and diſ- 
counting ſuch ſecurities payable at future times, aftor the rate of 
51, per cent. per annum fot what he fhall ſo receive, to 

ted trom the actual payment thereof, to the time ſuch debt of ſum 
of money ſhould or wauld have become payable in and by ſuch ſe- 


Curities as aforeſaid, Then follows à clouſe, that the bankrupt . 
ſhould be diſcharged of ſuch ſecurities; Now it being | uncertain, 


whether this bond fhould ever become due or not," gependin 
upon two contingencies which bad not both happened at the time o 
the at of bankruptcy committed, . it was impoſſible to make ſuch 


abatement of 54, per cent, as the act directs; and therefore” this 


bond, the court held, was not within that act; and therefore they 
were of opinion, to give judgment for the plaintiff,, But Mr. Jo- 
celine took an exception to the declaration, that it was not averred, 


that the 400. was not paid by the beirs of Wilkam Donal/on, nor 


that the 400 J. was ſtill due; but only that the deſendents had not 
paid it which was a. fatal fault. And the court being of that 


N Mr. Strange moved If 10, in Trinity term 988. 
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Afterwards the plaintiff brought a new aQion on che ſame bond 


againſt che defendants, but amended the fault in the former decla- 
ration, by averring, that the heir of Donalſon had not paid the 


400 J. not any body elſe. And the defendant amended his plea in 


ſeveral things; to which there was a demurrer by the plaintiff, and 


' a joinder in demurrer; which record is entred Mich, 2 Geo. 2. B. R. 
_ + Rot.” And the cauſe coming on in the paper Nev. 26, this Mich, 


y ee was given by the whole court upon the merits, 
that the plai 


ntiff's debt was not barred by the matter compriſed in 


the plea, becauſe it was not within 7 Geo. 1. cap, 31. for the reaſons 
6 Woe. 7 10S 1 a gepag 
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Intr. /in. 11 Geo. 1. B. R. Rot. 347. 
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Whatamours THE plaintiff Henry Palmer, as affignee of Jahn Palmer, 


to wil babuit © 


in tenementis, 


brought an action of covenant againſt Elizabeth Ekins for 
non-payment of rent, wherein he declared, that Fobn Palmer was 


ſelſed in fee of the meſſuage, &c, and being ſo ſeiſed, the 27th of 
March 1716, by indenture made between him on the one part, 
and the defendant on the other part, (one part of which indenture 
ſealed by the defendant the plaintiff produces in court) demiſed to 
the defendant a meſſuage in the pariſh of St. Michae/ Crooked Lane 

_ London, for twelve years from Lach day 17:6, rendring 184. per 
annum during the ſaid term to the ſaid John Palmer, his heirs and 

' © afſigns, payable at four quarterly payments; that the defendant by 
the ſaid indenture covenanted to pay the ſaid rent at the days and 
times in the ſaid indenture mentioned to the ſaid Fobn Palmer, his 
beirs and aſſigns; that by virtue of this demiſe the defendant en- 


tred, and continued poſſeſſed of this meſſuage, &c. till after the 


26th of March 1725, That Jobn Palmer being ſeiſed of the te- 


verſion in fee, by leaſe and releaſe dated the 22 & 23 Nov. 1722, 
conveyed it to Henry Palmer the plaintiff in fee: then the plaintiff 


aſſigns his breach, in the defendant's not paying three quarters rent 


dae and ending Lady-day 1725. The defendant, proteſtands that 


John Palmer did not make ſuch leaſe, for plea ſays, that Jebn 
Palmer was ſeiſed in fee of this meſſuage 19th of Nov. 1706, and 
being fo ſeiſed by the leaſe and releaſe dated the 19th and 2oth of 
Nov. 1706, conveyed this meſſuage, &c. to one Jebn Bragg in fee; 
and traverſes, abſque boc, that John Palmer ad aliquod tempus pg 


dominice 


praedictum 20th of Nov. 1706, ſeifitus fuit de meſuagio praedifte in 
is ; | 


—_— 


"Mich: Toms Teorgi 2 "regis 
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this plea the n een wann. and * defendant 88 
in nen Aa 


This als! was — — at ſeveral 555 PE. Mt. FOTO Girdle, 
Me. ſerjeant Baines, and Me. Faxaterley for the plaintiff, and by. 
Me. ſerjeant Belfield, Me. Uber, aad Mr. Filmer for the defendant. 
And the 26th of Nov. 1728, I at my brothers deſire delivered the 


opinion of the court, that the plea was ill, and the N on od 
to ro n Aud we refolved,” e 


1. That the defendant cond not pleed, Yin 'F Palmer nil babnit” 
in tene mentis at the time of the leaſe made, to an action brought 
by Jobu Palmer, ſuppoſing be had not conveyed to the plaintiff: 


becauſe it appearing upon the face of the declaration, that the leaſe - 


was made to her by indenture made between Jun Palmer and her, 


which ſhe had executed ; ſhe is eſtopped by the indenture.. And 


for that purpoſe the caſe of Kemp verſ. Goodball,, Paſcb. ( Annae, 
B. R. Salk, 277. in debt for rent by indenture, if the defendant. 
pleads, nil babuit in tenementis, the plaintiſt may demut and need 
not reply the eſtoppel; becauſe it appears upon the declaration: 
but if the defendant plead, ui babuit in men d and the plain- 


tiff replies, -baburt, Seo the — may 518 hoe nb notwithſtand- 
ing the Indemture,”* * 


Fx] 


2. That the . dal who e of the anne « +5 


352. 4 Co; 53. Privies in eſtate as the feoffee, leſſee, &c. ſhall be 
bound and take advantage of effeppels, 1 Salk. 276 Trevivan ver ſ. 
Laurence. I A. leaſe by indenture to B. lands in which he hath 
nothing, and aſterwards A. purchaſes the lands in fee, and ſells them 
to D. and his heirs, D. ſhall be eſtopped. And where the eſtop- 


pel wocks on the intereſt of the land, it runs "with the land, into 
whoſeſoe ver —_— the dam comes. 


1. That this plea ef the defended eee N 0 athut 


buit in tenementis, for by the inducement to the traverſe ſhe ſhews, 
that Jobn Palmer ia 1706, long before he made the leaſe to the” 
defendant, which was in 1716, conveyed in fee to Bragg. If fo, 
12 Palmer bad nothing in the meffuage, & c. when he made the 

iſe. For an eſtate in ſee-{imple is always intended to continue, 
uoleſs it be ſhewn to be-conveyed away or determined, Therefore 
this plea amounts to a ſpecial nid babuit in tenementis, which is no 
more to be admitted to be pleaded by a leſſee by indenture, than a 
general nel habuit in tenementis. But the defendant by a proper in- 
ducement might have made this traverſe good; as if he had pleaded 
in bis inducement to the traverſe, that J. S. was ſeiſed of the meſ- 
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ſuage is fee, end being fo ſciſed. conveyed: it to Jobs Palas, for hi 
life, and that Jobs Palmer being ſo ſeiſed made the leaſe 10 the 


44 5. Ip VB AS en nnd 
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fendant, and afterwards conveyed to the plaintiff, and that then 


John Palmer died; whereby he would have ſhewed, that an inte. 


rteſt paſt by. the leaſe to che defendant as long as Jabm Palmer lived, 


aid that by his death the leaſe was determined; then ſuch traverſe 
as in the preſent caſe would have been good, For the pe that 


| 1 upon the face of the declaration, would have bees avoid. 


| amounted 
would have appeared to have been in Jabn Palmer. But no inte. 


; by Chewing an intereſt paſt ; and ſuch. plea. would not have 
o a nil babuit in tenementis, becauſe an eſtate for life 


| reſt appoars to. be in Jan Palmer in this eaſe, when the leaſe was 


"But it was objected jected by the defendant's counſe , chat an afgn 
by efoppet cannot maintain an action of covenant. 


made to the; defendant; nor can the court intend there was any 
intereſt in him, ſince the plea, ſets out à conveyance" before the 
leaſe io Bragg in fee-limple, which eſtate: muſt be intended to coo- 


ee 
And for that 


pl. 577. ſo held in the caſe: of Nakes.verſ. Ander, Cr. 


1 419 | ale 
Elig. 37.3» 435, 437- where the plaintiff declared, that John King 
et 


t the lands, 10 E/iz, to the deſendant for a term of years, that 
the defendant granted them by indenture. to one Abell, in which 
the defendant covenanted, that Abeil and his aſſigns ſhould peace- 


ably enjoy without interruption” of any perſon; that Abell 15 Elia. 


aſſigned to the plaintiff ;, and then alleges; farther, that long before 


John King bad any thing in the land; one Robert Kiur was ſeiſed 


thereof in ſee, via. 7 Elix. and being ſo ſeiſed died ſeiſtd 15 Elie, 
whereupon. the land deſcended to Tamas King, who entered opon 
the plaintiff and ouſted him: and after a verdict for the plaintiff it 
was moved in atreſt of judgment, that the plaintiff not having 
ſhe wn, that Jahn King had any thing, when he made the leaſe to 
the defendant, and the defendant having granted to A] by inden- 
ture, nothing paſſed thereby, but by z then when Abell aſ- 


eſtoppel 
ſigned to the, plaintiff, nothing paſſed ;. 2 leflee by e/loppel- cannot 


aſſign any thing over 3: and then. the plaintiff, is not ſuch an aſſignee 


as could. maintain. an action of covenant againſt" the defendant ; 
and the court were of that opinion, that covenant will not lie upon 
an aſſigument of an eſtate by gfeppel. And that upon the whole. 
record it appeared, that the, plaintiff wes: but aſſignee by efrppe!, 
for the defendant having traverſed the eſtate laid in the declaration 
in Jabs Palmer, the plaintiff, by his demurret has conſeſſed the 
plea to be true, that Jam Palmer had not ſuch eſtate, When be 
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To which it was anſwered, that the caſe cited out of 3 Cro. 436 
does by no means come up to the caſe in queſtion. For there upon 


the very face of the declaration, it being allege, that Robert King 


was ſeized in fee, before John King made the leaſe to the defen- 
dant, and alſo when the defendant aſſigned to Abell, and alſo when 
Abel aſſigned to the then 6 hy no eſtate being laid to be in 
Jobn King, when he made the leaſe to the defendant; it 22 
to the court, that the leaſe from the defendant there to Aπνι was 
only a leaſe by eſtoppel, and nothing of an intereſt could paſs 
thereby, and conſequently nothing could paſs by Abel's aſſignment 
to the plaintiff. But here upon the face of the declaration a good 


title appears in the plaintiff ; and that being ſo, the declaration' of 


itſelf is good, and the defendant by her plea pleads a fact, which 
by her indenture ſhe is eſtopped from pleading, which makes theplea 
ill, and what is ill pleaded no demurrer confeſſes. No more than 
if the plaintiff declares in debt for rent by indenture, the defendant 
pleads nil babuit in tenementis, and the plaintiff demurs; this de- 
murrer does not confeſs, that the plaintiff had nothing in the lands, 
The defendant. being then eftopped by her indenture, 'from plead- 
ing this ſpecial nil babuit in tenementis, the plaintiff as aſſignee of 
the land (which he muſt be took to be notwithſtanding this ill 
plea) may take advantage of the eſtoppe/. But in truth the caſe in 
Crete was adjudged for the defendant, becauſe no breach appeared 


in the declaration. It was objected farther, if by poſſibility an in- 


tereſt could paſs to the defendant by this leaſe, it could not work 
by eſtoppel; now though it is pleaded that Jabn Palmer granted in 
fee to Jabn Bragg, yet Bragg might regrant him an eſtate per 
auter vie, of which he might be ſeized when he made the defen- 
dant the leaſe, ſo that an intereſt 'might paſs during the life of 
ceſtuy que vie, To which it was anſwered, that a conveyance be- 
ing pleaded from Jobn Palmer to Bragg, it is to be preſumed to 
continue, the contrery not being ſhewn. 


Another objection was, that eſtoppels are odious, and not to be 
conſtrued or raiſed by implication. The anſwer to which was, 
here was no conſtruction by implication, but a plain eſtoppe/ ap- 


peared upon the face of the declaration as to the matter pleaded 
in this x wy | 


The laſt objection was, chat the plaintiff had demurred general- 


ly, whereas if he would have took advantage of this, he ought to 
have demurred ſpecially, and affigned this for cauſe ; eſpecially 
fince the ſtatute of 4 Annae, cap. 10. for the amendment of the law, 
which enacts, that the judges ſhall give judgment according as the 
very right of the cauſe of the matter in law appear to them, Cc. 


90 | To 
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1864 
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ka Abe td doe as. cf te 6 teat 


matter in law ap 


my 1 Geo. 2. B. R. Rot. 

Errors are not THE plaintiff Bowers brought a writ of error upon a judg- 
pared by h. .* ment given againſt him by nibil dicit in debt upon a bond 
certiorari teft. . 


24 before the in the Common Pleas. And he aſſigned in Trin. term 1728, want 


writ of error. 


os brevium of the Common Pleas, which bare eſte the 2 iſt of 


juries are bound by e/oppels, as when the _ plaintiff's title in eject- 
ment is by eſtoppel, and the defendant pleads the general ifſue ; 
ſuch title is a good title in law. 1 Salk, 270. Treviven wer. 
3 And judgment was given for the plaintiff Nov, 26, 


8. c. 2 sun. Intr. Mich. 13 Geo. 1. C. B. Rot. 322. et Paſch, 


which the euſtos brevium returned, that there was no ori 
ec. The defendant in error pleaded, in nullo eff erratum. And 


Mich. Term 2 Georgii 2. regis. 
To which it was anſwered, that the right of the cauſe and 
to be with the plaintiff ; for the court and 


Thomas Bowers verſ. Robert Man. 


of an original, and want of a warrant of attorney, and one certic- 
rari was directed to the chief juſtice of the Common Pleas as to the 
warrant of attorney, and another certiorari was directed to the cu- 


7une 1727, which was before the errors were aſſigned, upon 


judgment was affirmed, mf, Ce. becauſe the plaintiff in error 
ought to take out a certiorari to verify his error, that there was 
no original; but this certiorari bearing zefle before the aſſignment 
of the errors, could not be a certiorari upon that aſſignment of 
errors. Mr, Strange for the defendant in error. | 


Hilary 


Hilary Term 
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Emery ver/. Bartlett. 


> an 


$.C. 880 
Intr. Hl. 2 Geo. 2. B. R. Rot. 154. 27, 


infra jariuiſte 


J. error broughre by Bartlett, to reverſe à jut ent iven Waet watt be 


| againſt him by the coutt of record of the city of Lie i alleged to be 


in an action upon the caſe upon ſeveral promiſes, brought by rin, in an in- 
A Emery againſt him, and judgment by default, and a writ of conte. 


inquiry executed, and intire damages found and final judgment 
rd In the declaration there —. two counts. The firſt was 
upon a promiſſory note made within the juriſdiction of the court, 
and ſubſcribed by the defendant, by which he promiſed to pay 
Emery 59 l. 10 f. upon demand for value received. And the ex- 
ception to that count was, that it was not averred, that the value 
was received within the juriſdiction of the, court. For Mr. Parker 
for the plaintiff in error inſiſted, that that was the foundation of 


the note, and that therefore it was neceſſary to be received within 


2 Wilſon 16, 


the juriſdiction, to give the court a juriſdiction over the cauſe, 


The ſecond count was upon an inimu computaſſet, wherein the 
plaintiff Emery below are that the — Bartlett ac- 
counted with her within the juriſdiction of the court, for divers 
ſums of money, antetunc debitis et ei adtunc aretro inſolutis exiſlentibus, 
Ge. And the exception to this was, that it was not averred, that 
the ſums of money were due within the juriſdiction of the court. 
And it was urged, that if the debt was not contracted within the 
juriſdiction of the court, the laying the accounting to be within it 
would not be ſufficient, becauſe the accounting did not alter the 
nature of the debt. And for that were cited the caſes of Har- 
renden verſ. Palmer, Hob. 88. Done verſus Thorn, Allen 72. 
Cony verſ. Laws. Stiles Rep. 472. Sir Thomas Jones 47. and 2 Lev. 
165, Bull verſ. Palmer. But the court were of opinion as to the 

1 


1 
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S. C. 2 Stra. 


$22, 


lay the venue 


— 


firſt, that the promiſſory note being laid to have been made within 


the juriſdiftion was ſufficient, becauſe whether it was for value re- 


ccived or not it would not be material, for an action upon a pro- 
miſſory note payable to a man or order, though it was not for va- 


lue received, is maintainable upon the ſtatute of 3 & 5 Ann. cap. 9. 


and if value received is in the note, there is no occaſion to prove 


that the value was paid. As to the exception to the ſecond count, 


the court alſo over - ruled it, becauſe the action was grounded up- 
on the ſtated account, which was laid to be ſtated within the ju- 
riſdiction. And though the ſtating the account might not alter 


the nature of the debt, yet giving the ſtated account in evidence, 


would be good evidence to prove the declaration. And judgment 
was affirmed, Feb. 7, 1728. 


Burroughs ver/. Willis. 


| Barriſter may T- H E defendant had beine a rule to change the venue out 


in Midaleſex. 
1 Wilſon. 


159 


of Migdleſex, in an action for money received to the plain- 
tiff 's uſe, upon the common offidavit, that the cauſe of action (if 
any) aroſe in Hampſhire. Mr. Filmer moved for the plaintiff, to 


| diſcharge the rule, becauſe the plaintiff was a barriſter, and maſter 


in Chancery, and therefore had a privilege to lay his action in 
Middleſex, where his attendance was required, and cited 2 Salk. 
670, Knight verſ. Farnaby. And the court being of opinion, this 
fell within the reaſon of that caſe, the rule was diſcharged. See 
2 Salk. 668. Seaman verſ. Ling. Carthew 126. Biſſe verſ. Har- 
court, Mr. Huſſey for the defendant. 3 | 
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Ubber Eſbvick alignee of the THe Middleſet again 15 
| Edward Cooke. 
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N debt u on à bail- bond brou ht e plaintiff. 8 
the ſhert * a, Naa ered, ta 17 Fed 
| firſt day ol 1 


1 


8 1796. BLN FO Farr 


— 


ann regni domin 8 nung regis, Cc, fun 
plaintiff proſecuted refs am A 2 5105 = 
(eadem curia apud We 42 6 1 ae Met 
tents exſtente) a, wtit of capia- aq re onde don Ft ch, 


ſheriff o Midd:eſex direted ; and ſo 3 Pp 70 4 dhe. 
writ, the delivery to the ſheriff, the wartant, arreſt, and ing . 
the bail bond b by chte defendant, and the aſſi gnment to the Wat 
Ec. To ble declaration the deferidant' erred, and 1 plain-. 
uff joined in demurrer. And Mt. Strange for the defendant ok 
exception to' the declatation, that it ee thereb by, .t abe 
writ was ſued out in the lon! "vacation t of " term 75 
court muſt judicially take notice of the beg a g Ts 
the terms, as well moveable' as ithmmoveable, 1 that oþ 
Fuly was after Trinity term was*chded, and thetet fore fs 0 writ, 
was avoid writ, for it was not oMble ts be ſiſed out of the court. 
of King's Bench then fitting at 2 minſter the 18th of 77 When 
it was vacation time, no ſuch court beitig then fitti ting at! Veffnin- 
fer. And the writ being void, the arteſt was illegal, and the bail- 
bond thereupon given void alſo. Mr. Reeve for the plaintiff inſiſt- 
ed, that there was veritas acki as well as veritas legir. And 
though a Writ is to be took in law, to be ſued out at the time 
when it bears zeſt z and that is the laſt day of Trinity term, when 
the writ is ſued out in Trinity vacation; yet in fact ĩt is conſtant ex- 
perience and the courſe of the court, which is the law of the 
9 X court, 


by Coen et 7 
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court, that writs are ſued out in the long vacation, though the 
bear tete the laſt day of Trinity term before. And therefore this, 
as it may be ſo in fact, ſo it is confeſſed to be fo by the general de- 
murrer, and therefore well enough. For which he cited Sir Nima: 
Jones 149. 1 Ventr. 362. Malburgb verſ. Saltonſtall; where in a 
declaration 4 latikat was alleged to be ſued out of the King's Bench 
21 Jan. and the jury found the writ bore zee 28 Nov. but in fact 
was ſued out 21 Jan and it being according to the truth of the 
fact, it was held gobd, and judgment was given for the plaintiff, 
ni, Se. But the court being unanimous of opinion, that it was 
Ame 1 vol. 4. iſj, and that it was not according to the truth of the fact, for it 
could not the 18th of Ju be ſued out of the court of the King's 
Beneh then fitting at Veſiminſter, when the court did not nor 
could not fit out of term, the plaintiff deſired leave to diſcontinue, 

which was granted him, May 13, 1729, 


* 


Naylor qui tam ver/. Scott. 


Atom for N a prohibition granted to ſtay a ſuit in the Spiritual Court by 

f bag 2 | the vicar of Vafgfield, grounded upon a cuſtom for a due for 

Heng» CBurching of women, which was alleged to be this, viz. That every 

woman,in -jhhabitant keeping an houſe and having a family in Wakefield in 

3 York/bire, and having a child or children born in that pariſh, at 

ſttzhe time of churching the mother of the child, or at the uſual time 

after her delivery when ſhe ſhould be chutched, have time out of 

mind paid ter) pence to the vicar of that pariſh, for or in reſpe& of 

ſuch churching, or at the uſual times when the mother of ſuch 

child ſhould be churched. Iſſue was taken üpon the tultom;” and 

a verdict was found for the defendant, that there was ſuch a cuſtom. 

And upp motion made to the court by Mr, Filmer for the plaintiff, 

in arreſt of judgment, to prevent the granting a conſultation, (the 

court being of opinion, that it was à void cuſtom, 1. Becauſe it 

was not alleged, what was the uſual time the women were-to be 

chutched, and therefore uncertain ; 2. Becauſe it was unreaſonable, 

| becauſe it obliged the huſband to pay, if the woman was not 

churched at all, or if ſhe went out of the pariſh, or died, before the 

time of churching ;) judgment was arreſted ; Mr. Crowle counlel 
for the defendant in the prohibition. r 
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The King againſt Valentine Boyles. $.C. » Strw 


836. 


maſter of the crown office as the King's corroner and attorney, lies for ſetting 
c. for uſurping the office of one of the bailiffs of Soutrh- PL al 


T an information in nature of a quo warranto exhibited by the ,, 


old in Suffolk, the information ſet forth, that villa de South- 
old in comitatu Suffolk eft antiqua villa, quodgue mfra villam prae- 
Adictam for ten years laſt paſt, and long before they were and yet are 
two bailiffs from time to time by the commonalty of the faid ville 
yearly choſe and to be choſe, and that the office of bailiff vi/lae 
praedictae for all the time aforeſaid was and yet is officinm publicum 
et officium magnae fidutiae et praebeminentiae mfra vilam pracdictam 
tangens regi gubernatianem vuilue ids. et. admin 
publicae juſtitiae infra eandem villam, vix. apud villam pracdictam, 
and that the defendant 26 April 1 Ges. 2. and from thence con- 
rinue poſteg hucuſque aud uillam praedictam abſque a/iquo legati war- 
ranto, &c, did uſe and exerciſe the ſaid office, and ſtill there uſes 


and exerciſes it, and claims to be one of the bailiffs of the ſaid vie 


and to have and enjoy divers liberties to the ſaid office of one of the 
bailiffs of the ſaid town belonging, &c. To this information the 
defendant demurred, and the King's coroner, &c. having joined in 
demurrer, Mr. Huſſey for the defendant inſiſted that a guo war- 
rants was the King's writ of right, for uſurping franchiſes and li- 
berties, 2 Int. $82. The exerciſe of an office may be ſuch a fran- 
Chiſe, as for the uſurpation of it a quo warranto may lie, if it is a 
publick office ; but in this caſe the office in the information, ſeems 
to be only a private office, for which no que warrants would lie; 
for it ĩs not ſhewn, that this vi//e of Sourhreo/d is a corporate town, 
nor is it ſaid, ſo much as that it is a borough ; and therefore the 
court cannot look upon the bailiff of this town, to be an officer of 
#5 a 
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a a publick nature. Sed non allocatur ; for per curiam there is no 
neceſlity, to ſet out particularly in theſe ſort of informations, the 
whole conſtitution of the place, or to ſhew whether the office is 

by charter or preſcription ; but if it is alleged, to be an office, 
which appears upon the face of the information, to concern the 

publick, it is ſufficient againſt a perſon that uſurꝑs it. Now here 
it is alleged to be a Tuck office, and concerns the government 
of the ville, and the adminiſtration of publick juſtice, which is 
confeſſed by the demurrer. And judgment was given for the 
Kan Jane, fey. RD 
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Lowe again/} Davies and others. 


Intr. Trin. 13 Geo. 1. B. R. Rot. 8.C. Beraard, 


in queſtion, by his will duly executed, dated 21 June 28 Car. 2. 
deviſed patt of them to his wife dame Anne Fevon for and during 
her natural life, and from and after her deceaſe then to his ſon. 
Benjamin Jevon and his heirs lawfully to be begotten, that is to 
ſay, to his firſt, ſecond, third, and every ſon and ſons ſucceſſively, 
lawfully to be begotten of the body of the ſaid Benjamin, and the 
heirs of the body of ſuch firſt, ſecond, third, and every other 
ſon and ſons ſucceſſively lawfully iſſuing, as they ſhall be in ſe- 
niority of age and priority of birth, the eldeſt always and the 
heirs of his body to be preferred before the youngeſt and the heirs 
of his body, and in default of ſuch ifſue then to his right heirs 
for ever. Other part of the lands were deviſed to his wife for. 
life, and from and after her deceaſe to his ſaid ſon Benjamin and 
to the neirs of his body, as in manner and form aforeſaid is ex- 
eſſed ; ut for want of ſuch heirs, then to the uſe of his right 
irs for ever. Other lands he deviſes to his eldeſt ſun Thomas and 
his heirs lawfully to be begotten, the firſt, ſecond, third, and 
every other ſon and ſons ſucceſſively of the body of the ſaid Thomas 
lawfully begotten, and the heirs of ſuch firſt, ſecond and third ſon 
lawfully ſucceeding one another, 24 Ln of ſuch iſſue to 2 
| | 9 on 
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ſon Benjamin as heretofore expreſſed, and in default of ſuch iſſue 
to his right heirs for ever. Other lands he deviſes to his ſon Ben. 
jamin, and the heirs of his body lawfully to be begotten, the firſt, 
ſecond third, and every other ſon and ſofis ſucceſſisely of the 
body of the ſaid Benjamin lawfully to be-begatten, and the heirs 
of the body of ſuch firſt, ſecond and third, and every other fon 
and ſons ſucceſſively lawfully iſſuing, as they ſhall be in leniority 
of age and priority of birth, the eldeſt always and the heirs of his 
body to be preferred before the youngeſt and the heirs of his body, 
and in default of ſuch iſſue then to his right heirs for ever. Daniel 
Jevon the deviſor died 22 June 28 Car. 2. 1676. and left his widow 
and three ſons, Thomas his eldeſt, Richard his ſecond ſon, and Bin- 
jamin his youngeſt ſon. Thomas the eldeſt ſon died without iſſue. 
Richard the ſecond ſon died, and left Mary the wife of Fowler his 
daughter and heir, and alſo right heir to Dan. Fevon the teſtator, 
who were leſſors of the plaintiff, The defendant claimed under 
Benjamin, who after a ſurrender by his mother of her eſtate for 
life to him, ſuffered a common recovery, to the uſe of him and 
dis heirs, and after wads conveyed it to Waring, under whom the 
defehdants claimed. So that the ſingle queſtion upon this ſpeci; 
.  verdi&t was, whether Benjamin Jeven by this will was tenant in 
'tail, or tenant for life? If he was: tenant in tail, by the ſuf- 
feting the common "recovery that would be. barred, and alſo the 
remainder to the right heits of his father, under which the leſſor 
of the plaintiff claimed. But if he was but tenant for life, the re- 
covery would not effect the reverſion deſcended to the plaintiff bot 
ſhe would have a good title. Mr. Milbrabam for the defendants 
argued, that the teſtator knew the difference between, deviſing an 
eſtate for life, and an eſtate in tail; for in ſeveral parts of the will 
he gave to his wife an expreſs eſtate for liſe; but to Benjamin: he 
did not give it only for his life, but to him and the heirs of his 
body, which was undoubtedly an eſtate tail in a will, and there- 
fore that eſtate could not be defeated 'by the ſubſequent words, 
For where an 'expreſs eſtate is given by a will, that ſhall not be 
defeated by ſubſequent words by an implication. Dier. 171, 1 Fentr, 
231. Cro. Eliz. 248, Atkins verſ. Atkins, And as to the firſt de- 
| viſe to Benjamin (though there is ſome difference in the penning 
— that and the ſubſequent deviſe to him) a videlicet may cortect ot 
| reſtrain what went before, or explain it; but if it is contrary 10 
what went before, it myſt be rejected as void, Hob. 171, Now 
it was inſiſted on, an expreſs eſtate tail being given to Benjamin by 
the firſt words, and no expreſs eſtate for life, the »v12, that comes 
, after, and the ſubſequent words in the other deviſes, cannot turn , 
that only into an eſtate for life in Benjamin, with intails to his ſons 
; ſucceflively ; for what follows the 4:2. and the other deviſes to the 
ſons, is contrary to the expreſs deviſe to Benjamin, eng 
3 . catur ; 
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catur; for per curiam, the whole will muſt be took together, and 
one part explained by the other; and the intent was moſt manifeſt, 
that the deviſor in all the deviſs of the lands in queſton deſigned 
to give Benjamin only on eſtate for life, and not an intail ; and the 
viz, and the other” clauſes, were not contrary, but explanatory of 
what-beirs of the body of Benjamin the deviſor meant. And judg- | 
meot was given for the plaintiff November 18, 1729, by the una- 
_ nimous opinion of all the judges. Mr. Wiles was counſel for the 


plaintiff, 


Henry Haydock ver, Roger Lynch. 
Intr. Mich. 3 Geo. | 2, B. R. rot, 


his firſt coupt declared, that one Thomas Rogers ' 8 Hug, 1728. ** 
Sc. according to the cuſtom of chants his certain bill | ex- 8 


1 


ſaid bill of exchange to the faid Nager, and thereby tequeſted the 316. 


the fifth payment, when it ſhoald become due, and it ſhould be 
allowed by the ſaid Thomas, which was afterwards accepted by the 
defendant, ratione quorum praemiſſorum the defendant became liable 
to pay the ſaid 147, 35. to the plaintiff Henry, and ſo being liable 
promiſed to pay, Ec. Then there were other counts in the decla- 
ration, to which counts the defendant pleaded non afſumpft, &c. 
and as to this count the defendant demurred. | And it was in ſiſted 
upon by Mr. Parker for the defendant, that this action was not 
maintainable upon this bill as a bill of exchange, according to the 
_ reſolutions in the caſes of Jecelin verſ. Laſerre, Paſch, 1 Geo. 1. 
B. R. [ Ante, 1362.) and Fenney verſ. Herle,"Paſeb. 10 Geo. 1. . 
B. R. 1724. [ Ante 1361.) And of that opinion was. the court, 
and Nev. 20. 1729. gave judgment for the defendant. | Mr. Strange 

ſot the plaintit, ln , | 


N an aQion ypon the caſe upon ſeveral promiſes, the plaintiff in What talloot 


change with, his own hand and in the name of the ſaid Thomas ſub- Ane 1481, 


ſcribed did make, dated the ſame 'day and year, and directed che 33 304. 300, 


ſaid Roger to pay to the ſaid Henry or his order 141. 36. out of Wiles a;. 
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| i B. R. Rot. 


| —_ ie 1 1 N error upon a judgment by nibil dicit in debt upon a bail-bond, : 


<5 os HO rag? penalty 500 J. obtained by the plaintiffs Miſtin and others a- 
Genment of a gainſt Sir William Morgan as aſſignees of the ſheriff of Glouceſter, 


bell. bond by the error aſſigned was, that the plaintiffs did not ſhew, that the 


the theriff, ſpieriff aſſigned the bond to them by indorſing the ſame and atteſt= 


ing it under his hand and ſeal in the'preſence of two. or more cre- 
dible witneſſes, according to the words of the ſtatute of 4 Anz. 


cap. 16. par. 20. but only alleged, that the ſheriff at the requeſt 
and coſts of the plaintiff in the ſuit, according to the form of the 
| Natute in that caſe lately made and provided, did aflign. to the 
Plaintiffs the ſaid bond, which Mr. Strange inſiſted for the plaintiff 


in error was not ſufficient, without ſhewing particularly, that the 


bond was aſſigned as the act directed, by indorſement, &c. "But A 

the court unanimouſly over-ruled this exception; all defeds, which _ 

would have been aided by a verdict, being aided, after judgment. by 

nil dicit by that act of 4 Ann. cap. 16. 0 „2. for amendment of 
t 


at the bond was aſſigned | 
ſecundum formam flatuti. Mr, Parker tor the defendants in error. 


the law, and it being expreſly alleged, 
Cusch. 304. And wee was affirmed, Neu 18, 1729. 


The King unt the mayor, ernten and burgeſies of | 


Doncaſter in the county of York. 


| © Mandamus was granted,” directed to the mayor, aldermen and. 
8 make burgeſſes of Doncaſter, commanding them to reſtore Chrifto- © 


the office of pber Scot to the office of a capital burgeſs of that corporation, To 
Tias which they made a return, whereby it was ſet out, that the cor- 
tion. poration was a corporation by preſcription, Ge. and that ſeveral 
charters had been granted to them by ſeveral Kipgs, by one of 
which their laſt name was made, that of mayor, aldermen and 
burgeſſes, &c. that by letters patent of 16 Car. 2. he appointed a 


mayor, twelve alderinen, and twenty-four capital burgeſſes, which 


mayor, aldermen and capital burgeſſes were thereby appointed to be | 


the common: council of the corporation: by the ſame letters patent 


the mayor was appointed to be choſe out of the aldermen, and the is 
aldermen out of the capital burgeſſes, and the capital burgelles 28 * 


© F 
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of the free burgeſſes; in a partjculat marine? mentionedia the letter, 


patent; then they returned, that time out of 1 chere had deen 
alled the enior chat · 


three chimberlains of the id borough, one c l 
berlain, another the middle chamberlain, and the other Junior 


y out 


chimberlain of the ſaid borough, Which till the granting the cane 


of Charles the Second had he alxyays chole by the whole bo 


of the burgeſſes, and from the making that charter had een choſe . 


by the mayor, aldetmen and capital burgeſſes, out of the capit 
burgeſſes; which chamberlains reſpectively continued, rom their. 
elections three ears ; and that the firſt year ſuch perſon was alk 


22 er 1 UT WERE; 20D. i . d ; s vs 2 
the uni chamberlain, the ſecohd year middle cham 7515 and 
14 


cond chamberlain was to take care of the lands and poſs one 1 
the corporation, ang to receive, the rents, Fe ah $9 een 


account of them: then the return ſets out, tha after Scort 9 
choſe a capital burgeſs and took the oatH,* which was, 8. 3 


large, which was, among other things, well and teply 


: 


a the. ca. 
pital burgeſſes thereof, and well and tru y to perform and keep al 


4 , » 4 þ | I & walk bo 1 4 7 5 f 
{ich orders and by-laws as are or ſhou 


be made by the” 


as are Or INOUICd DE mac ay ors. 
$4 hd ba kat 355 UII. 7 . 1817 en 15 
aldet men and capital burgelles, for the good go! 37m, of e 


borough, and in all things according to his Power gra) and fal 
fully to ſerve the mayor, aldermen and bürgeſſes, 5 
nefit of the corporation and inhabitants; then t 


- - 


te 7 00 
‚ ; I ' . 8 n ets © 
that Scott 23 May 1 7 3 was choſen chamberlain, that” be decade F 


MN 
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middle chainberlain, ahd* tqok upon him the execution of tha 
| tQOK up - 


» i 44 a% 92 ee 4 wt; dts +41. 4% 4 41 bo 1 
office 17 19. that he'as middle chamibeflain received ſeveral ſums 9 


money of the tenants of the corporation, mentioning them parti- 
cularly, dus to the corporation, of which he gave no account, &c,. 


but conceated and de ained them' to his own uſe, and as middle. 
chamberlain charged the corporation with ſeveral ſums of money 
as laid out for them, which he never laid our, mentioning, them. 
alſo particularly; and that he, while he was a capital burgeſs and 
chamberlain of the Laid bot6ugh, obſtinately and voluntarily x fuſed 
to obey [ſeveral orders and laws by the mayor, aldermen. 9 Ur 


| b 
geſſes, for the good of the ſaid bordugh mide contrary to t e dut) | 


. * ir 1 enn 111 2618 4. w : b . 
of his office of capital butgeſs, and contrary to the tenor of his oath, 


contrary to the truſt repoſed in him, &c. that the mayor, alder- 
men and capital burgelits afterwards, viz. c. in common- council 
aſſembled, ordered that Scott ſhould anſwer the ſeveral articles, 
matters, miſbehaviours and offences aforeſaid, and that he had no- 
tice of them in writing, and was ſummoned to appear at a i- 
cular day to anſwer them; that he did appear, and put in his an- 
ſwer, and was heard, c. that a further day was given him, when 
he was heird again; that a further day was given him, to ſhew 
cauſe why he ſhould not be removed from his office of capital bur- 


9 2 geſs 


to ſerve the 
3 44 ww > 494: J $4.37 "x" " « 8 © o by Wow 1 5 - 4 15 1 
mayor, aldermen and but geſſes of the borough,” as one of the þ . 
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geſs for the miſbehaviours and offences aforeſaid, at which day Scott 
appeared at the common- council then held, and was heard again, 
and upon examination and conſideration had by the mayor, alder- 
men, and capital burgeſſes in common- council then aſſembled, of 
all and ſingulat the premiſles, as well of the articles, matters, miſ-, 
behaviours and offences aforeſaid, laid to the charge of the ſaid 
Scott, as of the matters and anſwers he alleged in his defence; and 
ypon examination of witneſſes it appeared to them, the mayor, al- 
dermen, and capital burgeſſes in council aſſembled, that Score was 
guilty, Sc. idee they then and there adjudged, he ſhould be re- 
moved, &c. and did then and there remove him, from his office 
of capital burgeſs, ſor his ſaid offences and miſbehaviours, Sc. Af- 
ter argument by Mr. Bootle againſt this return, and by Mr. Faza- 
kerley for it, Nov. 28, 1729. the court unanimouſly awarded a pe- 
remptory mandamus, to reſtore Scatt to the office of a capital bur- 
geſs. For they held firſt, that it did not appear ſufficiently by this 
return, that Scott had miſbehaved himſelf in the office of a capital 
burgeſs. For as to the charge, that he had obſtinately and . 
tarily refuſed to obey orders and laws, &c. contrary to the duty of 
his office, and his oath ; that was too general a charge, for the 
particular laws ought to haye been ſpecified. But what he was 
charged with in this return related to his office of chamberlain, 
= and not to his office of capital burgeſs, vz. not accounting for the 
| rents he received, and charging them with payments which he ne- 
ver made ; and therefore this might have been a good reaſon: to te- 
move him from the office of chamberlain, but not of a capital bur- 
geſs. 2. They had not returned, that -the mayor; aldermen, and 
capital burgeſſes, which was the common-council, had a power to 
remove. The charter does ſay, the capital burgeſſes ſhall continue 
in for life, unleſs removed; but it does not ſay by whom that te- 
« Ro. Rep, moval is to be made. And 11 Co. 99. Palm. 451. Seil 477. ate 
1 authorities, that a freeman ſhall not be removed by a corporation, 
13 . unleſs by virtue of a charter or preſcription. But if the mayor, 
pl. 28. aldermen, and capital burgeſſes, could be looked on as having an 
authority to remove a capital burgeſs, becauſe he was choſe by 
them; yet the court held, this was not a ſufficient cauſe to remove 
Scat from that office, for the reaſons beforel mentioned. 
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The mayor, aldermen and burgeſles of Baſingſtoke againſt 
Vau ghan Bonner. 


Intr. Hil. 3 Geo. 2. B. R. Rot. | 4 0 
N debt for 800 / rent in arrear due from the defendant decem 
plaintiffs upon a leaſe by indenture made by them to the de- e 
fendant, he pleaded his privilege as an attorney of the Com- 
mon Pleas in this manner, viz. that he, the day of exhibit- 
ing the plaintiffs faid bill, and long before et continue abinde hucuſ- 
que, fecit [inſtead of ſuit] et adbuc exiftit, an attorney of the Com- 
mon Pleas, Sc. To which plea the plaintiffs demurred, and the 
defendant joined in demurrer. And judgment was given, that the 
deſendant ſhould anſwer over, becauſe the defendant had not aver- 
red, he was an attorney of the Common Pleas the day of the exhi- 
biting the plaintiffs bill, by reaſon of the miſtake of the word fecit 
inſtead of fuit, wat 5. 1730. | 


James Stewart, Eſq. Henry Rowe and Elizabeth his wilc, 
verſus Smith et al” bail of Solomon Ranger. 
Intr. Mich. term 3 Geo. 2. B. R. Rot. 339. 18 2 Sta. 
N a N acias which bore tee 6 Nov. 3. Geo. 2. returnable 5 Gant 
Monday proxime poſt craſtinum ſancti Martini, ſued by the plain-/ — — 
tiffs againſt the defendants as bail for So/omon Ranger, &c. the de- ued. 
d be pleaded, that the plaintiffs after their judgment recovered, 
and before the ſuing out of the ſcire factas, &c. had not ſued out 
a cepias ad ſatigfaciendum againſt Ranger, Sc. To which the 
plaintiffs replicd, that after their obtaining their judgment againſt. 
Ranger, and before the ſuing out of the firſt ſcire facias againſt . 
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the defendants, viz. 23d of Ofober the ſame Mich. term 3 Geo. 2, 
they ſued out, &c. againſt the ſaid Ranger a capias ad ſatisfacien- 
dum returnable Thur ſday proxime poſt craſtinum Animarum [which was 
the 6th of Nov. the ſame-day the firſt ſerre faclas bore telle] at 
which day the ſheriff returned, that Ranger non eſt inventus, &c. 
prout per idem breve et retornum inde among the files of writs of 
capias ad ſatisfactendum in the ſaid court de recordo remanentia, 
&c: The defendants demyrred generally, and the plaintiff's joined 
in demurrer. And Mr. Strange for'the defendants inſiſted, that 
this was ill, becauſe the ſcire facias was tefte the ' fame day the 
capias ad fatisfuciendum was returnable, whereas the capias ad ſa- 
tisfactiendum ought to be returned before the ſcire facias was ſued 
out; but it did not appear to be ſo, becauſe being both on the ſame. 
day, there is no fraction of a day. Sed non allocatur; for in many 
caſes the law takes notice of fractions of days; and here it ſhould 
be took, that the capias ad ſatisfaciendum was returned, before the 
ire facias was ſued gut; which might very well be, though both 
on the ſame day. Judgment for the plaintiff, May 1, 1730. 


Jeba Hoare again Rivers Dickinſon. Error. C. B. 


P95 BE = 4 , 1 ph, » | = , 
laotr. Vin. 2. K 3. Gee, 2. C. B. Rot. 645, ct Inte. 
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| «47 lng 'O'H N' Hoare the plaintiff, in the Common Pleas brought en 
8 5. action upon the caſe againſt Nic&mſon, and declared, that he 


- ing che plain - the firſt of. July 1 Geo. 2: was laufully poſſeſſed of two ancient meſ- 


— 4 ſuages and two ancient ſheds ſituate in the pariſh of St. Andrew 
watercourſe Holborn in comitatu Middleſex, and being. ſo poſſeſſod, he after- 
to their foun- yards, ſcilicet the ſame day and year, pulled down the ſaid ancient 
3 31. meſſuages, and built in their place four other meſſuages upon the 


1 Vent. 97. ground, or part thereof, where the ancient meſſuages ſtood, and the 


Foph. 172. plaintiff of the ſaid four new built meſſuages the ſaid firſt of Fay 


* anno ſecundo aforeſaid, and always from thence until and after the 

ſecond of December anne ſecundo ſupraaieo, was lawfully poſſeſſed : 

„ whereas the defendant the ſaid firſt of July anno ſecunds ſupra- 
t 


:&o, and always, from thence until and after the ſaid ſecond of, 


* 


December, was poſſeſſed of a brewhouſe in the pariſh' of St. Schul. 
chre's London, and being ſo poſſeſſed, and the, fad John Hoare be- 
ing = eſſed of the ſaid four new. built meſſuages,, the defendant. 
machinans, & NaN A intendent, &c. the ſaid firit of Ju and di- 
vers days and times between the ſaid firſt of Jui and the ſaid ſe- 


cond of December, guendam curſum agua per naberenia tubulata de- 
duFuma IE in the ſaid pariſh of St. Andrew Hoſborn to the 
defendant s brewhouſe continuavit, et currere cauſavit © * che 
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foundation and underpinning of the plaintiff's ſaid four meſſuages, 
ac maberemia tubiflata illa tam negligenter manutenuit, reparavit et. 
cuſfadivit, quod aqua @ fonte illo per eundem Dithinſon in maberemiis tu- 
bulatis illis deautta, dictis diebus et vicebus ex maberemiis tubulatis illis, 
at the ſaid pariſh of Sr. Ararew's Holborn, adet in murum. fundamentum 
et ſultertationem- of one of the ſaid four meſſuages of the pluintiff's ſo 
new built irruebat et profluebat, per quod the laid meſſuage and two 
other of theſe meſſuages of the ſaid plaintiff to the ſaid meſſuage near 
adjoining in muribus ſuis ac in tebits eorundem magnopere debilitata |, x 
et dammficata fuerunt, and the plaintiff to ſupport and repair them mui. 
ex cauſa illa was forced to expend 300 J. Ce. Upon not guilty 
pleaded, and iſſue joined, the jury found for the plaintiff, and gave 
him damage 203 J. beſides coſts; for which ſum, and for 25 J. 105. 

coſts, judgment was given for the plaintiff Fobn Hoare in the Com- 
mon Pleas, Upon which judgment the defendant brought a writ 
of error in the King's Bench, and aſſigned the general error. And 
Mr. Draper argued for the plaintiff in error, that this action was 
not maintamable againſt him, becauſe the defendant was not to be 
compared to a ferretenant, who may be obliged to keep his 
fences, &c. in repair, according to the caſe of Tenant verſ. Gould- 
ing, 1 Salk, 360. but had only an eaſement in having this wa- 
ter come to his brewhouſe. And it is not alleged, that the pipes 
were his, or that he laid them therez and therefore he was not 
obliged to repair them, and by conſequence was not anſwerable for 
any damage that might accrue to the defendant in error by reaſon of 
the pipes being out of repair. In the next place, if the plaintiff in 
error was to be looked uporf® as owner of the pipes (which he js 
not alleged to be in the declaration) then the plaintiff's declaration 
is ill, becauſe the defendant in error has not ſet out a good title to 
the four meſſuages, but has only alleged that he was /zgitime poſſeſ- 
 fonatus, which though it might be good againſt a fort: feaſor, 
yet would not be good ' againſt a ferretenant, 1 Salk, 335, Star 
ver ſ. Rookeby. ' But the court were of opinion, that the action well 
lay, for it is alleged, that the plaintiff machinans et malittoſe. inten- 
dens eundem Jobamnem in bac parte minus rite pracgravare, &c. 
curſum aguae, Mc. continuavit et currere cauſavit near the foundation 
of the houſes of the defendant in error, &c. per quod; &c. fo that 

be is plainly a wrong deer, and has by his continuing and cauſing 
this water to run near, &c. damaged the defendant in error, which 
jury have found. And therefore judgment was affirmed, April 
18, 1730. 1 | | 


— 
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| James Tully againſt e Sparkes and Chriſtopher 


9 May, executors of William Donalſon. 
Ante. wk. Ek defendants the executors brought a writ- of error vpe 
S. Gf . this judgment (which ſee before, 1 546.) in the Exchequer. 


chamber; where it was argued for them by Mr. Jocelin, not only 

that the judgment was erroneous. upon the merits, but allo that 
there was an error in the entry of the judgment ; for the entry was, 
ideo confideratum eſt, that the plaintiff recover againſt the defendants 
his debt aforeſaid, necnon 22 l. pro damnis ſuis quae ſuſiinuit tam 
occaſione detentionis debiti illius quam pro miſis et cuſtagiis ſuis per 

ipſum circa ſectam ſuam in bac parte appoſitis, eidem Jacobo per curiam 
 difti domini regis nunc hic adjudicatas, de bonis et catallis quae fue- 
runt, Sc. Which was infiſted upon to be erroneous, becauſe it 
woas not, that the taxing of the damages was ex aſſenſu of the plain- 
tiff, for the words ex afſenſu- ſuo after per curiam dicti dumini regis 
nunc hic were omitted; which ought to be in, as appears by all the 
precedents in the books of entries. For the taxation of the damages 
occafione detentiones debiti, as well as of the coſts of ſuit, being by 
- aſſent of the plaintiff (which is always entred of record) will con- 
clade the defendant ; but if the plaintiff will not conſent to this, 
then he ſhall have a writ of inquiry of the damages occafione deten- 
tioni debiti, if he will; but this is in the plaintiff 's election, and 
not in the election of the defendant, in judgment in actions of debt 
upon default or confeſſion, 2 Sauffd. 107. Holdip verſ. Otway. 
| And the fame reaſon holds in judgment in debt upon a demur- 
by. rer. And the juſtices and barons in this caſe ſeemed ſtrongly of 
1 : opinion, that by reaſon of this omiſſion in the entry of the judg- 
ment, the judgment was erroneous, Then it was moved in the 
Exchequer-chamber, that they would let the record be amended. 
But the court held, they could not amend it; but if it was amend- 
able, it muſt be in the King's Bench. Whereupon Mr. Harpur moved 
for the plaintiff in the original action, that the judgment might be 
- amended, by inſerting the words ex aſſenſu ſuo. And a rule was 
made, for the defendants to ſhew cauſe, &c, And Mr. Jocelin 
came to ſhew cauſe why the rule ought to be diſcharged. And 
firſt that the record was not in this court, but that it was removed 
by the writ of error into the Exchequer-chamber, and was there 
now. And for this he infiſted upon the words of the ſtatute of 
27 Eliz. cap. 8. which requires the chief juſtice of the King's Bench 
to cauſe the record to be brought before the juſtices of the Common 
Pleas, Cc. The writ of error alſo requires the record to be carried 
before the juſtices, &c. 1 Anderſ. 143. Sed non allocatur ; for the 
court held, the record remained here, notwithſtanding the writ of 
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error in the Exchequer- chamber, and that it was only a tranſcript 
ſent thither, March 72. Palm. 198. and that if this defect is amend- 
able by law, it muſt be amended in this court, Cro, Jac. 429. 
Then Mr, Jocelin and Mr. ſerjeant Eyre infiſted, that this could 
not be amended, becauſe this is not barely vitium clerici, but an 
| error in matter of judgment. Beſides, they ſaid the application for 
the amendment was too late, the cauſe having been twice argued 
in the Exchequer- chamber. But e contra, ſetjeant Chapple and 
Mr. Harper argued, that this was amendable by virtue of the ſtatute 
of 16 & 17 Car. 2. c. 8. whereby it is enacted, that no judgment 
ſhall be reverſed, by reaſon that the coſts in any judgment what- 
ſoever are not entred to be by conſent of the plaintiff, but that ſuch 
omiſſions, and all other matters of like nature, &c, ſhall be amended 
by the judges of the court where ſuch judgment (hall be given, or 
whereunto the record is or ſhall be removed by writ of error. And 
they inſiſted, that the omiſſion in the preſent caſe of ex aſſenſu of 
the plaintiff as to taxation of damages geca/iene detentione debiti was 
of the like nature as that of coſts not enffed to be with aſſent of the 
plaintiff. And of this opinion was the court, and the amendment 
was granted, May 2, 1730. And in Trinity term following, upon 
Mr. Harper's motion the tranſcript of the record in the Exchequer- 
chamber was amended by the record of the King's Bench. And in 
that term the judgment of the King's Bench was affirmed in the 
Exchequer-chamber by lord chief juſtice Eyre, Price and Denton, 
juſtices of the Common Pleas, and Carter, Comyns and Thompſon, 
barons of the Exchequer, Forteſcue juſtice being abſent and doubt- 
ing, and Reynolds being abſent, having joined in the judgment in 


the King's Mb. 
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8c. 6 | Ihe King again Clendo .. 
V | ; dts 

Cina Join ME defendant was ipdicted for an aſſault and battery com- 

an aſſault of mitted by the defegdant upon J. S. and F. N. and upon 

e e BB: - not guilty pleaded @ verdict was found for the King, that 

did ment. the defendant was guilty, Sc. And a motion was made 
Y OS in arreſt of judgment by Mr. Ketelbey. for the defendant, that theſe 
2 verre two diſtinct batteries, and two diſtinct offences, for Which F 

| the defendant; ought to have been indicted by ſeveral indictments, 
A and that they could not be joined in the ſame indictment; for as the 


offences were ſeveral, ſo the judgments ought: to be ſeveral; and 
1 Aiſtinct fines ſet upon the defendant in reſpect of them. Upon 
Pr: _ which a rule was made, to ſtay judgment, until, Ge. And Mr. 
7 Taylor for the proſecutor moved to diſcharge the rule ough 
be agreed, J. S. and F. N. could not have joined in atfaction tor 
—_—_ theſe batteries, yet they might be well enough put in the fame in 
-  _ __ -* diament, becauſe the court would conſider them as different in- 
didmegts, and might very well give different judgments, and ſet 
| banal fines, - But the court held, that as no caſe was cited, nor 
eee precedent, to warrant ſuch an indictment, it was ill for the reaſons 
given by Mr. Ketelbey, And judgment was arreſted abſolutely, 
„Saturday, Mey 30, 17320. 3 


2.8 Coppin ver/. Gunner. - 
dete ( Unner was cynyicted of an offence within the black act, ws. 


dg felon *— ſhooting at à perſon, Sc. and ſentence of death pronounced 
„ againſt him; but my brother Forteſcue, before whom he was tried, 
20.1.8 22. reprieved him, in order that a letter of the ſecretary of ſtate might 
contiouedby be obtained for his tranſportation, according to 4 Ges. 1, cap. 11. 
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Gumer was indebted, that he might have leave to ſerve Gumer im © © 
gaol with a copy of a latitat, to intitle the plaintiff to file common 
| bail for him, if he did not cauſe an appearance to be entered, it 
being alleged, that Gunner had an eſtate fallep to him; there being 
a proviſe in the act of 9 Ge, 1. c. 23. that offenders againſt that 
act ſhould not incur ceruption of blood,. nor a forfeiture of lands, 
tenements, goods or chattels. And laſt term a rule was made for 
the gaoler and Gunner to ſhew cauſe. And upon hearing counſel 
this term, the rule was made abſalute, and leave given to Coppin to 
ſerve Gunner, according to the motion; it bei 0 prejudice to 
the gaoler, and there being no reaſon, that the defendant ſhould 
not pay his debts, if the plaintiff could recover, and find effects; 
he undertaking not to ſue execution againſt the perſon of Gunner, 
and that conſent being made part of the rule. 


- — 


9 * 
' 2 
of 
7 
* 
* 
5 
HE 
»* 4 
* N © LY oy ow 1 * 
5 Abs, ap 1" 1 
* 
— 
* > 
o ad 
p d * 
i * 4 4 
. 


* 


LP | Fo . r ws 1 * By bo fey - 262 . 5 d * . 4 8 
by - : * 
© 2 Pr 4 1 

S4 #3%,.4 4.4 . F _- Fr 4 . ? . 22 8 
' . . "= * * , F, * ©; e . 4 a... [i 4 " a 4 
21 9 0 = : [ 105 

9 My 4 " : 7 . . 12 
4 176 7 5 — 7 
9 a © on 5 . : 9 
8 l . . *% * S 24 & p 1 4 N * 
* 1 Nl 
” 4 2 ö 

* L | 5 . . 

C4 +-& - 4 1 % 4 3 » 5 * : 1 * * * GK 
, - 5 15 1 


* 


— 


Rex verſ. Huggins. 
Intr. Trin. 3 Geo. 2. 
HIS was a ſpecial verdi& found at the Old Bailey on an 


indictment of murder againſt James Barnes and Fobn 
. Huggins. The indictment ſets forth, that John Huggins 
| from the firſt day of October in the twelfth year of the 
late King to the firſt day of January next following, and long be- 
fore and after, was warden of the priſon of the Fleet, &c. and 
that James Barnes was during that time ſervant to Jh Huggins, 
and employed about the care of the priſoners ; and that Janet 
Barnes exiſtens perſona crudelis naturae et immanis diſpoſitienis erga 
priſonarios in eadem priſona exiſientes, on the firſt day of November 
in the twelth year, &c. made an aſſault upon one Edward Arne, 
then being a priſoner in the ſame priſon under the cuſtody of the 
ſaid Jobn Huggins, and him the ſaid Edward Arne then and there 
with force of arms, &c, unlawfully, feloniouſly, wilfully, and 
of his malice aforethought, and without the conſent of the faid 
Edward Arne took, and him with force and arms, c. to a cer- 
tain room within the priſon aforeſaid then newly built, unlaw- 
fully &c. conveyed and led, and him the ſaid Edward Arne with 
force and arms, Cc. in the ſaid room for a long time, to wit for 
the ſpace of fix weeks then next following, unlawfully, &c. im- 
priſoned and detained ; and him the ſaid Edward Arne then and 
there with force and arms &c. for all the time laſt mentioned in that 
oom abſque ſolamine ignis necnon fine aliqua matula ſeapbio, vel 
. aliguo alio huuſmodi utenſli unlawfully, &c. forced to remain 
and be (the walls of the aforeſaid room made of bricks and morter 
at the aforeſaid time of the impriſonment of the ſaid Edward Arne 
in the ſame being very moiſt, and the room aforeſaid being ſituate 
over the common ſewer of the ſaid priſon, and near * 
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fardes ,et nus priſonae pratdifiae necnon excrementa priſonariorum 
praedictorum adtume uſualitur pofita fuerunt, by. reaſon whereof the 
room aforeſaid then Was very unwholeſome and greatly dangerous 
to the life of any perſon detained in the ſame : and the indictment 
farther ſets Forth, that the ſaid James Barnes and. abn Huggins 
at the ſaid time of the impriſonment of the ſaid Edward Arne in 
that room, well knew that the faid room had then been newly 
built, and that the walls of that room, being made of bricks and 
morter, were then very moiſt, and that the ſaid room was fo ſituate 
as aforeſaid : and the indictment farther ſets forth, that the ſaid 
' Edward Arne, during the impriſonment and detaining aforeſaid in 
the ſaid room, 1g. the ſeventh of Nevember, &c. by dureſs of the 
ſame impriſonment anddetaining became ſick, and thereby from the 
ſame ſeventh day of November, until the ſeventh day of De- 
cember then next following in the room aforeſaid languiſhed, on 
which faid ſeventh day of December the ſaid Edward Arne by du- 
reſs of the impriſonment and detaining aforeſaid in the room afore- 
ſaid died, &c. the indictment farther ſets forth, that the ſaid Jcbn 
Huggins, being a perſon of a cruel nature and ſavage diſpoſition, 
and a grievous and inhuman oppreſſor of the priſòners in the fame 
priſon under his cuſtody being, during the ſaid impriſonment and 
detaining of the aforeſaid Edward Arne in the room aforeſaid, viz. 
the ſaid ſeventh day of November, Cc. and divers other days and 
times during that impriſonment and detaining, at Londen, &c, 


ſeloniouſly, wilfully, and of his malice aforethought, was preſent, - 
aiding, abetting, ce aſſiſting and maintaining the afore- - 


ſaid James Barnes, feloniouſly, wilfully, and of his 'malice afore- 
thought, the ſaid Euward Arne in manner aforcſaid to kill and 
murder: and ſo the jurors aforeſaid upon their oath aforeſaid ſay, 
that the ſaid James Barnes and Fcbn Huggins the faid Edward 
Arne in manner and form aforeſaid feloniouſly, wilfully, and of 
their malice aforethought did kill and murder, againſt the pcace, Cc. 
On not guilty-pleaded by the priſoner Higgins the jury find a ſpe- 
cial verdict as follows. That Queen anne by her letters patent 
bearing date the 22d of July in the twelfth year of her reign 
granted to Jobn Huggins named in the indictment the office of 
warden or keeper of the Fleet, and keeper of the priſon and gaol 
of the Fleet, fituate, & c. and of the priſoners then committed or 
to be committed to the priſon and gaol of the Flret aforeſaid, and 


the capital meſuage for the cuſtody of the priſoners, and thirteen 


meſuages in the pariſh aforeſaid, and all other meſuages, &c. and 
all that rent, fee or ſalary of 7/. 125. 1 d. yearly payable and to be 
paid by the hands of the ſheriffs of her city of London and Her 
county of M:ddleſex, &c. and all other rents, &c. and him the aid 
Jobn Huggins warden or keeper of the E et and of the priſon and 
goal of the Fleet. aforeſaid, for herſelf, her heirs and NG. 
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did make, ordain and conftitute, by the ſame letters patent; to 

have, hold, enjoy and exerciſe the ſaid office, meſuages lands, Gr. 
to the aforeſaid Jom Huggins, by himfelf or by his fuffivient de- 
deputy or deputies, for and during his natural life in as ample man- 
ner apd-fotm as Sir” Feretiy Whitchcotr,- baronet, ot any ether war, 


den of her priſon of the Fleet aforefaĩd, the faid office and other - , 


the premiſſes or any of them had before had, held uſed or enjoyed, 
ot ought to have had, held, ufed or enjoyed; with the uſual aver- 
ments: and they further find, that the ſaid ohn Huggins 1 Sept.) © 
in the twelfth of the late King, and for divers years before. and 
continually from thence after until the firſt of January then next 
following, was warden or keeper of of the ſaid priſon of the Fleer; 
and that one Thomas Gibbons for all the ſame time was deputy of 
the ſaid John Huggins in the ſaid office of warden or keeper of the 
priſon of the Fleet aforeſaid by the ſame ohn Hupgins appointed, 
and acted as ſuch his deputy : and they further Rnd, that James 
Barnes, in the indictment named for all the ſame time was ſervant 
of the ſaid Thomas Gibbons, deputy of the ſaid Jh Huggins, in 
the ſame office ſo. as aforeſaid being, and acted under the fame 
Thomas Gibbons, &c. in and about the care of the priſoners com- 
mitted to the ſaid priſon, and in the ſame priſon being, and parti - 
eularly in and about the care of Edward Arne in the indictment 
named then and there a priſoner in the ſame priſon being: then 
farther find, that the ſaid James Barnes the ſeventh of September 
in the twelfth year, Gc. in and upon the ſaid Edward Arne, a 
priſoner in the ſame priſon then as aforeſaid being, in manner and 


form as in the faid indictment is ſpecified, made an aſſault and him 


the ſaid Edward Arne then and there without his conſent in man- 
ner and form in the ſaid indictment is ſpecified too and him the 


ſaid Edward Arne, to a certain room within the ſaid priſon then 


ws 
whereof the ſaid room was then very unwholſome, and greatly 


newly built, in the ſame indictment mentioned, without his con- 
ſent in manner, &c. conveyed and led, and him the ſaid Edward 
Arne in the ſaid room for a long time, to wit for the ſpace of forty 
four days from thence next following, without the conſent of him 
the ſaid Edward Arne in manner, Ge. impriſoned and detained, 
and him the ſaid Edward Arne then and there for all the time laſt 
mentioned in that room, ab/que ſalamine ignis necnon. fine" aqua 
matula ſcapbhio vel aliguo alio hujuſmods utemſili, to remain and be 
without his conſent in manner, &c. forced: and they farther 
find, that the walls of the faid room were made of bricks and 
morter, and at the ſaid time of the-impriſonment of the ſaid Ba- 
ward Arne in the ſame wete very damp, and that the ſaid 'room 
was fituate over the common ſewer of the faid priſon, and near 


the place bi ſordes et fimus priſanae praedifiae necnon excrements . 


priſonariorum praedictorum adtunc uſualite pofita fuerunt 


a % 1 2 4 as” 


Milch. Term 4 Georgii 2. regis. 1577 


dangetous to the life of any perſon detained in the ſame: and they 
farther find, that the ſaid Fames Barnes at the ſaid time of the 
impriſonment of the ſaid Edward Arne in that room well knew 
that the ſaid room had then betn newly built, and that the walls 
of that room were made of bricks and morter, and were then very 
danip, and that the ſaid room was fituate fo as aforeſaid : and they 
farther find, that during the ſaid impriſonment and detaining of the 
ſaid Edward Arne in the ſaid room, to wit, by the ſpace of fifteen 
days at leaſt before the death of the faid Edward Arne, the ſaid 
Jobn Huggins knew, that the ſaid room had been then newly built, 
and that the walls of that room were made of bricks and morter, 
and then were damp ; but whether the ſaid Jobn Huggins knew 
that, on the ſaid 7th day of September in the twelfth year, &c. the 
jurors know not: and they farther find, that the ſaid Edward Arne 
during the ſaid impriſonment and detaining of him the ſaid Edward 
Arne in the ſaid room, to wit, the tenth day of the ſame month of 
September in the twelfth year aboveſaid, by dureſs of the ſame im- 
priſonment and detaining became fick in the ſaid room, and thereby 
from the ſame tenth day of September in the twelfth year aboveſaid 
until the twentieth day of October then next following in the ſaid 
room languiſhed, on which ſaid twentieth day of Octeber in the 
twelfth year aboveſaid the ſaid Edward Arne by durels of the ſaid 
impriſonment and detaining in the room aforeſaid died, to wit, at 
London, Ec. and they farther find, that during the impriſonment 
and detaining of the ſaid Edward Arne in the ſaid room, to wit, by 
the ſpace of fifteen days at leaſt before the death of the ſaid Ed- 
ward Arne, the ſaid /obn Huggins was once preſent at the ſaid 
room, and then and there ſaw the ſaid Edward Arne in that room 
under the dureſs of the ſaid impriſonment, and then and there 
turned away, and the ſaid James Barnes locked the door of the 
fame room at the ſame time in which the ſaid John Huggins turned 
away as aforeſaid (the ſame Edward Arne at the ſaid time in which 
the ſaid door was locked by the ſaid James Barnes being in the ſaid 
room under dureſs of the faid impriſonment) : and they further find, 
that the ſaid Edward Arne in the faid room under dureſs of the ſaid 
impriſonment remained and was continued from the ſaid time in 
which the ſaid door of the ſaid room was ſo locked by the ſaid 
James Barnes as aforeſaid until the ſaid time in which the ſaid 
Edward Arne fo as aforeſaid dicd : and they farther find, that the 
ſaid Jobn Huggins ſometimes acted as warden or keeper of the ſaid 
priſon, during the time in which he the ſame Thomas Gibbons was 
deputy of the ſaid John Higgins in the ſaid office as aforeſaid ; but 

whether upon the whole matter, &c. — | 


The record of this indictment and-ſpecial verdict being removed 
into the King's Bench by certiorari, it was argued on Tueſday the 
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ſixteenth of June. 1730 by Mr. Wills for the King, and Mr. fer. 
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jeant Eyre for the priſoner. And on the laſt day of Michaelma; _ 
term following, after the caſe had been argued on the fourteenth of 
Nover:ber at Serjeant's-inn-hall before all the twelve judges, the 


lord chief juſtice delivered the opinion of the judges. 


In this caſe two queſtions have been made. 1. What crime the 
facts found n Barnes in the ſpecial verdict will amount to ? - 
2. Whether the priſoner at the bar is found guilty of the ſame of- 
fence with Barnes | eee 


1. As to the firſt queſtions it is very plain, that the facts 
found upon Barnes do amount to murder in him. Murder may 
be committed without any ſtroke. The law has not confined the 


. offence to any particular circumſtances or manner of killing; but 


there are as many ways to commit murder, as there are to deſtroy 
a man, provided the act be done with malice, either expreſs or 
implied. Hale P. C. 46. 3 Inſt, 52. Murder is, where a perſon 
kills another of malice, ſo he dies within a year and a day. Hale 
P. C. 43. And malice may be either expreſſed or implied. In this 
caſe the jury have found the malice expreſs; for the facts charged 
on Barnes are laid in the indictment to be ex malitia ſua praecagi- 
tata, to wit, that he having the cuſtody of Arne, aſſaulted him, 
and carried him to this unwholſome room, and confined him there 
by force againſt his will, and without his conſent, and without 

roper ſupport, ex malitiaſua praecogitata; by means of which he 
a and died, And the jury have found, that Barnes did 
all theſe facts, mode et forma prout in indictamento praedicto ſpe- 


cificetur. 


But upon the finding of theſe facts there is alſo a plain malice 
ariſing in conſtruction of law. Hale P. C. 46. The law implies 
malice in teſpect of the perſon: killing. If a priſoner by dureſs of 
the gaoler comes to an untimely end, it is murder. It is not ne- 
ceſſary, to make it dureſs, that there ſhould be actual ſtrokes or 
wounds. And in 3 Iuſt. 35. the putting into a dungeon is dureſs, | 
or into a place too ſtrait, 3 If. 91. pluts aròtment que devoit, 
Crompt. go. The untimely end, mentioned by lord chief juſtice 
Hale, is what is meant by Briton, cap. 11. fel. 18. If a man die 
in priſon, the coroner is to take an inqueſt upon the view of the 
y; and if it is found by the inquiſition, that the perſon was 
brought nearer to death, and farther from life, per dure gard del 
gaoler, it is felony. 8 | | 


The reaſons, why the law implies malice in ſuch caſes, are plain. 


Becauſe it is a breach of his duty, and of the truſt which the law has 


re 
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repoſed in him. A priſoner is not to be puniſhed in gaol, but to 
be kept ſafely. Flet. 38. Bra#. 105. The act alſo is deliberate. 


And the nature of the act is ſuch, as that it muſt apparently do 


harm. It is alſo cruel, as it is committed upon a perſon that can- 


not help himſelf. And it is committed by force, and without the - 


conſent of the priſoner. © So that the charge in the indictment 
againſt Barnes is murder, and theſe facts found in the verdict as to 

him fully maintain the indictment, and amount to murder. But 
Barnes is not before the court, he having fled (as it is ſaid) from 
juſtice, | 3 | | 

2. The next queſtion is, whether the priſoner Huggins is found 
guilty of the ſame offence as Barnes; or how far it appears by this 
ſpecial verdict, that he has been aiding and aſſiſting to Barnes in 
the committing of theſe facts. 1 | 


In the indictment the offence is as ſtrongly charged upon Hug 
gins as upon Barnes. The indictment charges, that the priſoner at 
| 7 during the impriſonment of Arne in the ſaid room (the fitua« 


tion and condition of which the indictment expreſly charges Hug - 


gins to have the knowledge of) on the ſeventh of November, er 
diveris diebus et vicibus during that impriſonment, feloniouſly vo- 


luntarily, and of his malice aforethought, was preſent, aiding, abet= 


ing, comforting, and afliſting the ſaid Barnes, the ſaid Arne felo- 
niouſly and of his malice aforethought to kill and murder, Cc. 


which, if found by the verdict, would certainly be murder in 


the priſoner, But there is a great difference in the finding of 
the verdict. As to Huggins, the jury have only found theſe Rats, 
-viz. That he had the office of warden of the Fleet, &c. ted 
to him by letters 8 of 22 July, 12 Ann. to hold for bis life, 
and to execute by himſelf or his deputy: that he 1 Sepr, 12 Geo, 1. 
and before, and from thence to 1 January 12 Geo. 1. was warden 
of the Fleet: that Thomas Gibbons was, and for all that time a&t- 
ed as his deputy in that office: That James Barnes was for all 
that time ſervant of Gibbons, and ated under him about the care 
of the priſoners, and particularly about the care of Arne: then 
they find, that Barnes aſſaulted, and carried by force, the faid 
Arne into the room, and kept him there againſt his conſent, prout 
in the indictment, forty-four days: then they find the ſituation 
and condition of the room, whereby it was very unwholſome, 
and dangerous to the life of any perſon kept therein: that Hug- 
gins, during the impriſonment of Arne in that room, viz. for fif- 
teen days before Arne's death, knew that the room was then lately 
built, and that the walls were made of brick and morter, and were 
then damp ; but whether he knew it the ſeventh of September, ig- 
norant : that Arne the tenth of September 12 Geo, I. by dureſs of 
2 impriſon· 


' 


© I 


tas. tn es 
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' . impriſonment became ſick, and languiſhed to the twentieth of 
October, and then died by dureſs of impriſonment in the ſaid room: 
that during the impriſonment of Arne in that room, vis. per ſpa- | 
trum quindecim dierum ad minus before his death, Huggms was 

once preſent at that room, and then ſaw the ſaid Arne in that 
room ſub duritie impriſonamenti praedicti, ac adtunc et ibidem ſe 
avertit, and the ſaid James Barnes, the ſame time as Huggins 
turned himſelf away, locked the door, the ſaid Arne at the time 
when the ſaid door was locked by Barnes being in the faid room 
fub duritie impriſonamenti fraedicti; and that Arne remained un- 
der that dureſs till his death: that Huggins acted ſometimes as 

Warden, during the time Gibbons was deputy ; but it is not found 

that he acted as warden during the confinement of Arne. 


The judges are all unanimouſly of opinion, that the facts found 
in this ſpecial verdict do not amount to murder in the priſoner at 
the bar; but as this ſpecial verdict is found, they are of opinion, 
that he is not guilty. Though he was warden, yet it being found, 
that there was a deputy; he is not, as warden, guilty: of the facts 
committed under the authority of his deputy. He ſhall anſwer as 
ſuperior for his deputycivilly, but not criminally. It has been ſettled, 
that though a ſheriff muſt anſwer for the offences of his gaoler civilly, 
that is, he is ſubject in an action, to make ſatisfaction to the party 
injured; yet he is not to anſwer criminally for the offences of his 
under-officer. He only is criminally puniſhable, who immediately 
does the act, or permits it to be done. Hale's P. C. 114. 80 
that if an act be bike by an under-officer, unleſs it is done by the 
command or direction, or with the conſent of the principal, the 
- principat is not criminally puniſhable for it. In this caſe the fact 
was done by Barnes; and it no where appears in the ſpecial verdict, 
that the priſoner at the bar ever commanded, or directed, or con- 
ſented to this dureſs of impriſonment, Which was the cauſe of 
Arness death, 1. No command or direction is found. And, 2. It 
is not found, that Huggins knew of it. That which made the 
dureſs in this caſe was, 1, Barnes's carrying, and putting, and 
confining Arne in this room by force and againſt his conſent. 
2. The ſituation and condition of this room. Now it is not found, 
that Huggins knew theſe ſeveral circumſtances, which made the 
dureſs. 1. It is not found, that he knew any thing of Barner's 
carrying Arne thither. 2. Nor that he was there without his con- 
ſent, or without proper ſupport. 3. As to the room, it is found 
by the verdict, 1. That the room was built of brick and morter. 
2. That the walls were valde bumidae. 3. That the room Was 
ſituate on the common ſewer of the priſon, and near the place 
where the filth of the priſon and excrement of the priſoners were 
uſually laid, ratiine guorum the room was very unwholiome, 35 
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the life of any man kept there was in great danger. But all chat is 
found: with reſpect to- the ner's knowledge is, that for fifteen, 
days before Acne death he knew that the Thom was then Hate]; 
built, receater, that the walls were made of brick and morter, and 
were then damp. But it is not found, nor does it appear, that 
knew, they were dangerous to a man's life, or that there was a 
want of neceflary ſupport. Nor is it found, that he directed, or 
conſented, chat Arne Mould be kept of Continuetl there. The 
chief thing relied upon is, that the Verdict finds, that once the pri- 
ſoner at the bar was preſent at the room, and faw Arne ſub duriti- 
impriſenamenti - pracuifi, er fe avertit, Sc. which, as was object- 
ed, made him an-aider-and abettor. But in anfwer to this, r. Be- 
ing 8 alone, unleſs he knew all the circumſtances, and direct- 
ed that Arne ſhould continue, or at leaſt oonſented that he ſhould; 
cannot make him an aider or abettor in the murder. Kelynge 113. 
Aman may be preſent and be intirely innocent. He may be ca- 
ſually preſent. 2. The verdict is, vidit ſb duritre impri onamenti 
praedicti. He might fee him, and ſee him while he was ſub du- 
ritie impmiſonamenti praedicti, that is, while he was in fact under the 
_ dureſs by Barnes; but it does by no means follow from thence that 
he knew that the man was under this dureſs, and it is not. found that 
he did know it. It was objected, that if he ſaw the man under this 
dureſs he muſt know it, and it was his duty to deliver him. Bur 
we canfiot take things by inference in this manner. The vidit does 
not imply a -knowlege of the ſeveral facts that made the dureſs. 
If the nature of this duteſs be conſidered, it is impoſſible that it 
ſhould be:diſcoveted by one ſight of the man, It confiſts of feyeral 
ingreditats.and circumſtances, that are not neceſſarily to be diſco« 
vered-upen:fight. For though he ſaw Arne in the room, yet by 
the view he could not tell, that he was there without his confent, 
and by force, or that he wanted neceffary relief. It is not found, 
that the man made an int to him, of that any application 
was made to him on the man's behalf. If he was there with bis 
conſent, it would take off the dureſs: His ſeeing is but evidence 
of his k of theſe things at beſt, and very. poor evidence 
too. And therefore the jury, if the fact would have borne it, 
ſhould have found, that "Huggins knew, that Arne was there with- 
out his conſent, and that he conſented to and directed his continu- 
ance there. Which not being done, we cannot intend theſe things, 
nor infer them. ſor in ſpecial verdicts in criminal caſes the court 
muſt never intend, nor infer facts, but Judge upon the facts found, 
and not on the evidence · of the facts. huge 78.- Whether a man 
is aiding and aſſiſting in murder or no, is matter of fact, and 
ought to be expreſly found by the jury. Kelynge 111. Rex' verſe 
Plummer. It does not appear by the ſpecial verdict there, that 
Gloger, or the perſon unknown, who off the gun, did diſ- 
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the fact when it is found. See Keiynge 218. 


charge it againſt any of the King's Officers; but it might be; for 


ought that appears, for another purpoſe : though upon the particy- 
In es is the ſpecial verdict there thin found, which 
were a ſufficient evidence, that the gun was diſcharged againſt the 
King's officers ; and ſo it might be reaſonably intended, conſiderin 

they were all armed, and in proſecution of an unlawful act in the 
night, which they deſigned to juſtify and maintain by force, eſpe- 
cially when the gun was ſhot off upon the watch word given, 
and as the King's officers were endeavouring to ſeiſe the wool: the 
jury thereupon might well have found, that the fuſee was diſ- 
charged againſt the King's officers. But ſince they had not found 
it, the court were confined to what they had found poſitively; 


and were not to judge the law upon evidence of a fact, but upon 


N This caſe was ſo well argued on both ſides, that ſome obiedtions 
on the part of the crown muſt be taken notice of, though they are 
already in a great meaſure anticipated. As, N 


1 


* 


1. That Huggivs, as warden, though he had made a deputy, had 
ſtill the care of the priſoners; and it wasincumbent on him, to 
ſee that there was no illega] dureſs. And to explain what the 
law means by dureſs, Brit. cap. 11. fol. 18. was cited, If a priſo- 
ner is brought nearer to death, and farther from life, per dure gard 
del keeper : and Staunf. P. C. lib. 1. cap. 35. If he keeps him 
more ſtrictly than of right he ought, it is dureſs. And the dureſs 
need not be by the hand of the gaoler ; for if it is done with his 
privity it will affect him. But that is a miſtake : for when an 
officer has power to make a deputy, and has appointed a deputy 
he. has diſcharged himſelf of the whole care; the deputy has the 
whole power, and it yp upon the deputy, till the prin- 
cipal reſumes his office. Indeed when the principal comes to exe- 


cute his office himſelf, the es of the deputy ceaſes: but a bare 


accidental coming to the place will not not determine the deputa- 
tion, unleſs he come with an intent to reſume his office. The 
caſe of a diſſeiſee coming to dine with the diſſeiſor, or to ſee his 


pictures, may be very properly compared with this. 


2. It was objected, that this murder was done with his privity 1 
it is tound, that he ſaw. Arne under this dureſs, er /e avertit- 


He ought to have taken notice of it and removed him, as it was 


his duty to take care of his priſoner's life. Yidit ſub duritie, im- 
plies that he knew it; and therefore he was privy to the dureſs, of 
which Arne diet. „ fees e 3 
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But his conſent to this dureſs is not fonnd ; it entirely depends 
on his ſeeing the man, which does not import his conſent, for 
want of his knowledge of the particular facts. 


2 Objection. When he was preſent, the power of his d 
Ji: 4 12 then he ſhould have baſed the 2 this e 
his —_—y him to continue afterwards under the ſame dureſs, 
infers that he knowingly ſuffered him to continue till his death; 
and his not reforming this abuſe, implies his conſent to it. But 
theſe inferences are by much too ſtrong; and the not reformi 
an abuſe, does by no means infer a conſent to all the conſequen- 


4 ObjeQion. A perſon abſent may be principal in murder, as 
in the caſe of poiſoning: An infant was laid in a hog-ſtye, and a 
ſow eat it; and held murder. Palm. 547, 548. The ſame opinion 
in the caſe of a ſick man laid in the cold. So in the caſe of laying 
an infant under leaves in an orchard, and a kite ſtruck it, Popb. 13, 
Ow. 98. Hale P. C. 53. There the perſon who did the act, oc- 
caſioned the death; but in this caſe no act was done by the priſoner 
at the bar. There are indeed caſes of murder, where no act was 
done by the perſons guilty ; as the letting looſe a wild beaft, which 
the party knows to be miſchievous, and he kills a man. 3 Edw. 3. 
corone, 311. Staunf. 17. Crompt. 24. 6. the owner of the beaſt is 

ilty of murder. In anſwer to thoſe caſes; there is a difference 
kane beaſts that are ferae natura, as lions and tygers, which a 
man muſt always keep up at his peril ; and beaſts that are manſuetae 
natura, and break through the tameneſs of their nature, ſuch as 
oxen and horſes. In the latter caſe an action lies, if the owner has 
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had notice of the quality of the beaſt ; in the former caſe an action 


lies without ſuch notice, As to the point of felony, if the owner 
have notice of the miſchievous quality of the ox, &c. and he uſes 


all proper diligence to keep him up, and he happens to break looſe, 


and kills a man; it would be very hard to make the owner guilty 


of felony. But if through negligence the beaſt goes abroad, after 


warning or notice of his condition, it is the opinion of Hale, that 
it is manſlaughter. in the.owner. And if. he did purpoſely let him 
looſe, and wander abroad, with a 2 to do miſchief; nay, 


though it were but with a deſign to fright people and make ſport, 
and he kills a man ; it is murder in the owner. | 


| 5 Objection. It is PEO that Baris ſhut the door in the 


preſence of Huggins : and therefore the continuing of Arne under 


that confinement will affect Huggins. But there is no conſent 
found to his confinement. What is found is at moſt yp" 
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lice, the court will judge it upon the facts found; arid malice is an 
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dence of a conſent ; and even not that. It is only vidit er ſe 


5 Odjection. It is not neceſſary, for the jury to find the con- 


ſent in expreſs words; and if facts are found, that amount to a 
it a conſent. As in the '@aſe of ma- 


act of the mind, as well as conſent. To this it is anſwered, that 


maulice is mutter of law, and proper for the court to judge; but the 


conſent. of one tnan to the malicious acts of another is matter of 
fact, which dught to be found by the jury. And here is nb con- 


ſent found, nor that Huggins aided: or abbetted Barkes ; nor is there 


- 


any poſitive fact found, that muſt neceſſarily be conſtrued an aid- 
ms once NNE. OW PO 

4 There is another matter which the King's counſel inſiſted upon; 
That if the court were of opinion, that they could not give judg- 


2 4 


ment upon, the facts found in this verdict, that the priſoner was 


guilty of murder; that yet the verdi& was ſo uncertain, as that 
they could not give judgment of acquittal : and therefore that a 
venire faciu de nyvo ought to go, And this brought it under the 
conſideration of the judges, whether a venire facias de mus ought 
to be granted in this caſe. And to ſpeak to that point the ebunſel 
on both ſides were heatd before all the judges, on Wedneſday the 
twenty: fourth inſtant. * 5 fe | 


Ares fd by the comiſcl far the King, hst ey {poke 45 this 


point without ptejudice. For they infiſted, that as to the verdict 
itſelf, there were ſufficient facts found affecting the priſoner, to in» 


_ duce the judpes to be of opinion, that they amounted to murder. 


But for argument's ſake, in caſe the judges ſhould be of opinion, 
that they were too uncertain, to found a reſolution u the 
Priſoner was guilty of murder; then they argued, that a venire 


Facias de novo ought to go, though it was in a capital caſe, 


1. In a civil caſe if a verdict is found ſo uncertainly and ambi- 
guouſly, as that no judgment can be given; 'a wenire faciat de nove 
muſt iſſue. Co. Li. 227. 2 Roll. Abr. 693. Ven uenſ. Howell, 
Cro. Car. 322« _ "CU AI * 


It was obſerved, that the book of Ce. Lit. 227. ſpeaks of verdic 


in general, and does not ſay in what caſes; but as to\civib caſes 
there is no doubt. A 1 ten 


4. Inctiminal caſcs writs of wems farics de aug have hean graot* 
ed. Co. Intr. 393. 3. Hil. 4 Car, 1. B. R. rot. 32. Rex 9 
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3. In capital caſes a venire facias de novo muſt go, 1. In caſes. 
cf miſtrial. 6 Co. 14. 4. Arundels caſe, the point agreed. 2. For 
miſbehaviour of the jury in giving their verdict. Hil. 8. Hen. To. 


rot. 3. Placit. G5 Rex, verſ. Wayner. Agreed. 


3 As to granting 
a venire facias de novo after a ſpecial verdict found, they Sov, 
candid as to own, that though there was ſearch made with the 
greateſt diligence, yet they could not find one inſtance, nor ſo 


much as an opinion of a judge, except what was ſaid by lord chief 
juſtice Holt in the caſe of the King verſ. Keite, Comberb. 408. 


Holt ſays, “I ſhould not be much againſt a venire de novo. 


And this was remembred by ſome others that heard that opinion. 


The jury had found in that caſe, that the priſoner had killed the 


man: but it did not certainly appear, whether the fact was murder 
or manſlaughter. Mr. Attorney-general inſiſted, that if there was 
ſuch an uncertainty, as that no judgment could be given, in a ca- 
pital caſe; the ſame reaſon held in ſuch caſe, as in civil and other 
criminal caſes, though there is no precedent of it as yet; for bi 
eadem ft ratio eſt eadem lex. And therefore ſuppoſing (for in 
this it was argued upon a ſuppoſition) that the verdict was too un- 


certain to give judgment againſt the priſoner; they inſiſted, that 
a venire facias de novo ought to go. 


But the judges came to no reſolution, that a venire facias de novo 
could not ĩſſue after a ſpecial verdict in any capital caſe ; it being 
unneceſſary for them to determine that queſtion. For, as every {| 


| pe- 

cial verdict depends upon the particular finding of the verdict, ſo 

the preſent queſtion relates only to the de verdict before us as 
0 


found And as to that we were all of opinion, that this verdict 
was not ſo uncertain, as that judgment. could not be given upon it. 
For the facts found are not poſitively found; but thoſe facts in the 
nature of them, joined together, are not ſufficient, to make the 
priſoner guilty of murder. And if ſo, then the priſoner muſt be 
acquitted; for it is not that the verdict is unceriain, but it is not 
full enough to convict him. Perhaps the jury might have found 
other facts, which they have not; but the court can judge only 
upon what is found. [ Ke yng. 78, 79. ] We all agreed in the caſe of 
Green and Bad. il on a ſpecial verdict, that the verdict was not full 
enough as to them, for us to judge it treaſon in them; becauſe the 
verdict only found, that they were preſent, and found no parti- 
cular act of force committed by them; and did not find, that th 
were aiding and aſſiſting to the reſt: and it is poſſible, they might 
be there only out of curioſity, to ſee; and whether they were aid- 
ing and aſſiſting is matter of fact, which ought to be exprelly found 
by the jury, and not left t6 the court upon any colourable impli- 
cation : and accordingly thoſe _ perſons were n 
10 
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„ And yet as to Green, he was found to be among the perſons af.. 
»  \ſembled, Ce. caſting up his cap, and hallowing, with 2 ſtaff in 
4 * huis band ; and that whilſt be was among them, he was knocked 
don by a pectz of che Fi ſoldiers, that came to ſuppreſs them, 
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; and was then taken. | And as to Beuel it was found, that he 
3 Nr Kay: Aon ged by ons of the King's ſoldiers, called 


Ws out to the reſt of 
Fo 1 , them. - X 


* 


about, and not to leayg 


1 pon the whole, there is no authority againſt the court's giving 
judgment of acquittal, upon a verdict that is not ſufficient to con- 
vic ; and bern this verdict, not findin ** E. to make 
the priſoner guilty of murder, he muſt be adju not guilty, 
And he was diſcharged, | 
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Giles Gardiner againſt Steven Merrott. 


| Intr. Hil. 4 Geo. 2, B. R. Rot. 441. 20.0: 
: | 430 903. 


N a writ of error brought by Gardiner to revetſe 8 judgment o ar os 
given by the court of Common Pleas againſt him in an 4tign e 
of aſſault and battery brought againſt him by Merrore, tbe 
writ of error deſcribed the record to be of 2 in the 

Common Pleas by writ by Stephen Merrott and Giles Gardiner, 
and the record removed was 2 Stephen Merrott and Giles 
Gardiner, and by conſequence there was a variance, &c. But the 
court of King's Bench, May 28, 1731. this term made a rule, that 
the writ of error ſhould be amended, and made agreeable to the re- 
cord, by virtue of the ſtatute of 5 Geo. 1. cap, 13. intituled, An act 
for amendment of writs of error, Fc. And they held, they could 
do it by that act without prayer of cither party, the variance - 
ing to them upon the record; and they gave no coſts, becauſe the 
ſtatute has directed no coſts to be given on ſuch amendment. 


Trin. 
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Moſes Burry ver/. Jeffrey Perry. 
Iv WISE 1 119 Z* 6; e e 4 89 1 
* 936 2 | Intr. Hil. 4 Geo. 2 . B. R. Rot. 
n t „„ 
No more cots N an action for words brought by the plaintiff againſt the de- 


1 
3 


; thas damages fendant, the plaintiff ſer out in his declaration, that he was a 


houſe· ſmith by trade, and that the defendant ſpoke the words 

of him (vhich words were actionable in themſelves) by reaſon 

of the ſpeaking which words the plaintiff had loſt ſeveral cuſtomers, 

_ naming them particularly, &c. to his damage 100/. On the ge- 
neral iſſue pleaded, the jury found for the plaintiff, and gave him 


Au 831, Only five ſhillings damages. And ſerjeant -Be/field moved, that 


the plaintiff might have full coſts, though the damages were found 
under 40 5. becauſe: he had received a ſpecial damage, v2. the lols 
21 Jac, 1. e, Of his cuſtomers; . ſo that if the words had not been actionable of 


46. themſelves, this action would have been maintainable, by reaſon of 


the ſpecial damage. And he cited two caſes, between Philips and 
Fiſh, and Carter and Fiſk; where in an action for words import- 
ing felony," as he ſtole my hens, &c, and, as he ſaid, laid by way 
of aggravation of damages, that he carried him before a jultice of 
peace, and cauſed him to be impriſoned, &c. the jury gave under 
40 5. damages; and yet after ſeveral motions in court, Trin. 
11 Geo. 1. B. R. the court made a rule; the plaintiff ſhould have 
full coſts. But per curiam, where the words are not actionable, 
| but the action is maintained by reaſon of ſpecial damages the plaintiff 
» | has ſuſtained upon account of the words, the plaintiff ſhall have 
full coſts, though the damages are under 40 s. for tis not the 
words, but the ſpecial damage is the cauſe of the action. 1 Sa/k. 
206. Brown verſ. Gibbons. But where the words are actionable 
of themſelves, as in the preſent caſe, and ſpecial damages are laid 
| by way of aggravation, and damages are under 40 5. there ſhall 
be no more coſts than damages, for that is properly an- action ” . 
9 | 1 wori 
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words within the ſtatute of 21 Fac. 1. c. 16. And as to the caſes N 
cited of Carter and Fiſh, and Philips verſ, Fiſh, upon conſidering 
that declaration the court held, that as it was laid, it was not 
barely laid in aggravation of damages, but was a diftin& cauſe of 
action, importing crimen felonia ei impoſuit, and therefore the plain- 
tiff there had full coſts. In this principal caſe the court directed, 
the plaintiff ſhould have no more coſts than damages. Tueſday, 
IEEE EE ES 


Wigley as ain? Peachy, Keddon, and others. 
Intr. P aſch. Geo. 2. B. R, Rot. 


HE plaintiff brought an action of treſpaſs, for taking with Where fall. 
| force and arms 7 Aug. 1731. his goods and chattels, wiz, bet, in 
100 buſhels of beans, 20 cabbages, &c.. at Goſport in the county owner of the 
of Southampton, and carrying them away, to his damage 4o U. market ha an 
The defendant as to the force and arms, Cc. pleaded not guilty; 44 cine 
upon which iſſue was ned. And as to the ceſt of the treſpaſs diltain the 
they juſtify, as bailiffs to Richard lord biſhop of Wincheſter, the — rn 
taking the beans, &c. in a piece of ground called the market-place aig ” 12 
at Goſport in the ſaid county of Southampton, of which the biſhop wage 

was ſeiſed in right of his biſhoptick, then and there damage-fea- gee 2 Stra. 
fant as a diſtreſs, &c. The 3 'replied, that King George 1238. 
the Firſt, by his letters patent dated the 1oth of April in ho third ee 
year of his reign, granted to Jonathan then lord biſhop of Wincheſter aud w 
and his ſucceſſors, that they might have and hold three markets, Wilſon 
upon Tueſday, Thurſday and Saturday, in every week for ever at 
Geſfort aforeſaid, for buying and ſelling fleſh, fiſh, and other pro- 

viſions, and all manner of goods and merchandizes commonly 

bought and ſold in markets, with all tolls and other profits to thoſe 
markets belonging. Then he ſets out, that before the time 

when, Sc. vis. Saturday the ſaid 7th of Auguſt, a market at 

G:ſport aforeſaid, in the ſaid piece of ground called the market- 

place, was held by the biſhop of Winchefter by virtue of the ſaid 

letters patent; and that the plaintiff before the time when, &c, 

to wit upon the ſaid Saturday the 7th of Auguſt, did bring into the - 

faid piece of ground called the market-place at Goſport aforeſaid, 

into the ſaid market there as aforeſaid then held, the goods in the 
declaration, being goods commonly bought and ſold in markets, 

to expoſe them to ſale and ſell them: and the faid goods in the faid 

piece of ground in the market there then held did expoſe to ſale; 

as he well might; which goods were in the ſaid piece of ground in 

the market aforeſaid ſo by the plaintiff pr waa to ſale, until the 

. defendants of their own wrong afterwards, vi. the ſaid 7th of * 
_"_— 10 F : Auguſt, 


* 


1 


2 


oy 


| Joo Tri Term 5&6 Georgit 2. regis 
1 5 e Auguſt during the ſaid market fo aforeſaid held; the ſaid 4 


- 


tepljcation, by which the markets were granted to Jarathan biſhop 
of Wingbeſter and his ſucceſſors, with general words of all tolls and 
other profits to the ſaid markets belonging, rejoin and ſay, that the 
plaintiff, before and at the time the ſaid goods were taken at Goſport 
aforeſaid, unjuſtly and without any reaſonable cauſe claimed to bring 
the ſaid goods into the ſaid piece of ground called the market-place 
into the faid market there held and to be held, and to lay them 
upon the ground there and to expoſe them to ſale and ſell them in 
the ſaid market, without payment of any toll for the ſame, and 
abſolutely refuſed to pay toll for the ſame: whereupon the defen- 
dants as bailiffs for the ſaid biſhop of , incboſter at afore- 
faid requeſted the plaintiff to carry his ſaid goods in the declaration 
mentioned out of the ſaid piece of ground called the market - place. 
But the plaintiff then and there refuſed ſo to do; per quad the de- 
fendants as bailiffs of the ſaid biſhop of Vincheſter the ſaid goods 
then and there took there damage · feaſant as a diſtreſs for the damage, 
and impounded them, & To this rejoinder the plaintiff demur- 
red ſpecially, and the defendants joined in demurter. 


IP | Mr. Draper for the plaintiff argued, that judgment qught to be 
E- given for him, becauſe it appears by the replication, that the plaintiff 
' - carried the goods and chattels mentioned in the declaration. into a 
publick market, to expoſe them there to ſale and to ſell them: 
. that in publick markets all ſubjects have right to bring in their 
goods; and though where toll is due they will be obliged to pay 
* toll, yet if they do not, that will not make them treſpaſſers 
for bringing in their goods, nor can the owner of the market di- 
ſtrain them damage-feaſant. Cro. Eliz. 75. The mayor of Laun- 
cefton's caſe ; and Cre. Elz. 628. Sawyer verſ. Wilkinſon; where it 
was held by the court, that the ox-hide brought into Leadenball 
market and fold, could not be diſtrained damage-feaſant. And as 
to the matter inſiſted upon in the rejoinder by the defendants, that 
they took the goods as a diſtreſs for not paying of toll, Mr. Draper 
infiſted, that the rejoinder, could not be ſupparted, , becauſe they 
did not ſhew, that any and what toll was duc, which, ought to be 
ſet out, that the court might judge whether the toll demanded was 
reaſonable. 2 Hit. 222, And that toll was only payable by the buyer 
without ſpecial cuſtom, which was not pretended. in this caſe. 
2 Ft. 220, 221. 2 Lutw. 1329, 1336. Light verſ. Pym ; nor that 
_ any toll was demanded by the defendants of the plaintiff in parti - 
char. And Mr. ſerjeant Be/feld, who was counſel for the defen- 
- Hangs, gave up the rejoinder as naught, and not to be maintained. 
Fc * | 
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But then he took exceptions to the replication, that that had not 
avoided the matter pleaded in bar, becauſe he inſiſted upon it that 
the plaintiff ought to pay ſtallage, or ſhew that he had tendred it, 

_ otherwiſe he could not bring his goods into the market; and cited 
2 Roll. Abr. 123. Mich. 15 fac. B. R. Newington Fair's caſe ; 
where it was held, if A. has a fair in a place, thoſe who have their 
houſes next adjoining to the fair cannot lawfully open their ſhops 
to ſell their goods in the fair, but ſtallage is 2 it, for they 
cannot take any benefit of the fair without paying the duties which 
belong to him that purchaſed the fair, and ſtallage and pickage is 
incident to the ſoil in a market or fair, Moore 474. Heddy ver. 
Wheelhouſe : and therefore it appearing by the defendant's plea, that 

the place where, &c. was the biſhop of Winchefter's freehold, and 
that the defendant brought his goods into the market; yet ſince it 
did not appear that he had paid or tendred ſtallage, the defendants 
might lawfully take them as a diſtreſs for damage-feaſant, for the 
plaintiff was thereby become a treſpaſſer ab initio. | 


— 
* 


But to this Mr. Draper for the plaintiff anſwered, that the de- 
fendants have no where ſhewn, ſtallage was demanded and refuſed, 
but rely only upon a non-payment of toll in their rejoinder ; and 
farther, that if it was due and demanded, yet the not paying it 
would not make the plaintiff a treſpaſſer ab initio, So is Six car- 
penters caſe. 8 Co. 146. b. that non- feaſance, where a man does ani 
act by authority in law, as in this caſe where the plaintiff carried 
his goods to ſell into market, will not make him a treſpaſſer ab 
initio; but if ftallage was due, the defendants ought to have an 
action or proper remedy for that, and not diſtrain the goods da- 
mage-feaſant. And as to the principal caſe, he relied on the caſes 
in Cro. Eliz. 75, & 628. as in point. Of which opinion were my 
brothers Page and Probyn, and myſelf, brother Lee being abſent 
for ſickneſs ; and judgment was given for the plaintiff, nf, &c. 
June 16 this term. But it was never moved again. 
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Pluries bomine abated for | 
want of the words, ad ipſorum A. 


pamen. Page gog 
A bill abated as to one treſpaſs, and — 
5 as to another, 


5. t fuper fe ordinem mili itarem, xr 
— pleading in abatement, and without & 
} ae 1014 
On a good plea i in abatement the plaintiff 
mult diſcontinue, before he brings ans 
other action. ibid. 


Where a replication to a plea in abatement 


tiff to pray damages. 1022 
Where the teplication is not to be tried by 


the country, a prayer of damages i is a 
diſcontinuance. 


ich is the ſame thing with mattter in 
atement. 
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et B. domnum non modicum et gra- 


Wdeniesthe fact, ic is proper for the plain 


1054 
Want of ſpecification is a temporary bar, 


1056, 1243 
The form of concluding a temporary bar 


1 A reſponderi debeat quouſque, Cc. ogs | _ 


| After-an 1 addon ſtaid wi an ere 
by habeas corpus, the plaintiff deliver a 
declaration vary varying; from the former 
$i rs the former action pending cannot 
eaded in abatement. © Page 1102 
Plea f abatement, that does not give a 
better writ, is bad. 18178 
That another perſon is adminiſtrator, and 
not the plaintiffʒ may be pleaded in bar, 
but not in abatement. 1207 
Where a matter of bar may be pleaded in 
- abatement. 1208 
10 is no plea in abatement, that the cauſe 
a ccrued after the action brought. 12 
A plea in abatement, that the original 13 
not returned, muſt be venked by af- 
.  davit, 1409 
See Addition, amendment, appeals, 
Coſts. Demarrer,” Ejetment, 
End, Eſtoppel, Execution, 
* _ 2 pn . 
ading, evin, 
e kaͤclas. Uarlanet, nce, Uenue. 
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For not doing what 
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A ſtatute takes away clergy from aiders 
and abettors, yet acceſſories ſnall have 
their clergy. 846 


See Deerſtealing „ 
N Fw % 115 1 A 3 : f 1 Plea in abatement, 


Caſe lies againſt the keeper of a livery 
ſtable, for damaging a horſe delivered to 
him to keep for a reward ; withour 


ſhewing that the defendang agreed to 


"keep him. 47 
An adio for nurſing a child for fo 8 
weeks, and other counts for nurſing the 
ſame child for the ſame weeks, ſo that 
the counts fallify one another; ill. 842 
Where an action lies for refuſing the plam - 
mo tiff's vote. C04 AP £106; 3 942 
A declaration for ſhutting the: plaintiff out 
of a veſtry held in a rοοpͤ ubi tales aſ- 
ſemblationes hay gs et conſuetae fue- 
runt, held ill, for not ſhewing their 
| right ro the room, Fain 4 41847 
Caſe againſt, a biſhop, for diſturbance in 
. preſenting to a church. 1. 948,956 
Caſe lies for not repairing his privy, where- 
by the filth came into the plaintiff's 
cellar, without. ſhewing a title to the 
cellar. ' I 108 
Caſe maintained by one poſſeſſed of houſes 
againſt the owner, of a btewhouſe, for 
cauſing water to run near the foundation, 
Se. iy ' 435 1568 
ought to be done of 
common right an action lies, without 
ſhewing a particular title or charge. 


3 09. 
Caſe for falſiy afirming to a pity W 


that houſes are let at ſuch a rent, lies 


where the plaintiff depends upon it, and 
makes no other inquiry. 
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Addition 
U | „ | IF . 
An addition by reputation is good, 


4 


| | 849, 8 
Servants a good addition in an Iden 
* A 66 
Pl that the plaintiff is no 
gentleman, confeſſed by demurret. 986 
urer is no addition to a woman. 
U tenden ſued as a gentleman rl} 
that he is a merchant, ab/que boc, Ec, 
1 plea, for want of ſhewing his 

degree. N 4 ; 


this is no 
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een ogg 
See Amendment, Pomine rep! 
Ponours. repieglands, 
'V 1 
Adjaurnment. 


Brings trover on the poſſeſſion of che ig» 
 'teſtate; the defendant cannot upon the 


nan executor. „ > 
Adminiſtration committed by the arch- 


ment of the King's Bench. 636 


9 An executor obtains an award of execution 
on a ſcire facias; the adminiſtrator dr" 


bens non muſt bring his ſeire facias gn 
the original judgment. | a . 1049 


his declaration, that the executor is ab- 
ſent in parts beyond the ſeas. 1071 


the conteſt continues. 
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the fuir is by bill, and not by original. 


Entry of the agjourament of a term. 59 
10 | Wa Oe 

T 4 K Adminiſtratoz. Ly / La * 

general iſſue give evidence, that there is 


- deacon of Dorſet is void as to a judg- 


Adminiſtrator durante abſentia muſt aver in 


Adminiſtrator pendente lite muſt aver, that © | 


8 


miniſtrator, after his adminiſtration is 
Fre 42 A ; repealed, 


4 4 
hen a wrongful adminiſtrator has ſold ef. 
fects, he is anſwerable to the right ad- 


4 E 
| | | -* 
* 1 FR F 821 5 5 K 4 
F able of .the Principal Malters T: 
20 F | Where am action will lie for miſchief done , 
TI Acceſſopy. , | oy a beaſt _ notite af his „ . 
. ? 6 ſev 1 - 

A man receives a murderer after the ſtroke, | 84 Carrier, Certainty, Conn Mobs 1 4 
„ © giyen, and before the death; he is not Þ © tam, Devile, Judges, Par. | 
Teller. Pers 327 lament, Retutn, Slander, Sta, 

A ſtatute makes a new felony ; all acceſ- 1 tutes, Treip as. is 
1 ſories before and after are included. [ We g b 7 \ . 
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repealed} in an action for the money re- 
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- caved tohid uſe, © 
Ses Abatement, Alſumplit, Iverment, 
Executoꝛs. n . 


proceed againſt a foreign ſhip for 


out an exprefs hypothecation, and du- 

grid ge. 
If the maſter” of a ſhip ranſoms the ſhip 
and goods from an enemy or pirate, he 
may detain them till the ranſom is paid. 


Whether the bet her l in the 2. 
ralty againſt the ſhip and goods for 

- ranſom. © ann, 
Property d bound by the ſentence of a 
foreign admiralty. 6893, 936 
May hold plea againft a ſhip on a hy po- 
thecation by bill of ſale of part of the 

. . ſhip made on land during a voyage. 
"1 # 


ui: ” 4 < f nnr 9 
Prohibition in a ſuit againſt ſhip and Ely 
ers, to ſtay proceedings quaad the own- 
ers 4 * > $3: | 


0 mw - 84 
Seamen may ſue. in the admiralty for cheis 
wages, though all the works performed 

in the river. - 1044 
Prohibition dots nor lie in à ſuit for mari- 
ners wages, on a ſuggeſtion that the 
agreement was made by writing upon 
an, TE” | 1206 

' Seamen's wages are due pro rata, though 
"rhey are impreſſed, if che ſhip arrives. 
W Pyar e e 
No prohibition to a ſuit for wages, on a 
forgeftion that the place of arrival was 

do delivering port. 1247 
If Newfoundland and Cuinea are as deliver- 
ing ports. Te OO 1248 
Antiquity of ſuits for ſeamen's $, ibid. 
No appeal from the admiralty betore de- 

— finitive ſentence, © ibid. 
The admiralty may hold plea on ſtipula - 
tions entred into by part-owners of a 
ſhip" ro other part-owners for the ſafe 
return of the ſhip. 1285 
A maſter of a Thip ſues for his wages, and 
lays the contract to be made infra fuxum 
es tefluxum maris infra juriſdittionem, Oc. 
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Pape 1216 | 


ores· delivered om board at land, with- | 
306 


20 prohibition ſhall go after ſentence. 
See Habeas cozpus, Limitition, Pio 
| - hibition.. Dk : * 
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A Akt of an gdvowſun. before pre- 
ſentment ſuffers an uſurpation and fix 

months to paſs, his right is loſt. - 953 


Age. 
An infant pleads his age to a writ of error, 
and has judgment that the parol ſhall 
| , demur: awrit of error is brought upon 
this ; he cannot plead his age to the 
fecond writ of error. | 
|... Mehoules, See Juſtices. 
Declaration by the by refuſed to be amend- 
ed in the name of the plaintiff,” 771 
Not granted in the addition, after iſlue 
. Joined on a plea in abatement. 859 
An information may be amended in the 
addition, after pleading that matter in 
|. abatement.» + © 130), 1472 
The time of the mutuatus being entred af- 
4 e the dill, 
The words per J. S. ib bw 
ſerted in the entry of che exhibiting the 
bill from the judgment paper. ibid, 
Errors in the caption of an indictment are 
_ amendable the term chat it comes ig. 


p . 
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8 7 68 
Memorandum amended and made of a 8 
ticular day. e 977 


A ſcire facias quare extcutio nen deſcribes 
the record wrong; this is not amend- 
able after nel tel record” pleaded, but 
mult be diſcontinued. -- 


A 1053, 1059 
An original is amendable in the contra pa- 
cem by the inſtructioas. 1038 
A diſtiringas is tele the day after the return 
of the venire, not amendable in a cri- 
minal caſe. 1061 
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8 Wo 57 amendments in criminal procee- | 0 by the juſtices, if he ſerve hi 
ie Page 106m, 6 Or. out of London. 
The te of 7 an h inal i is not 100 See Palter, Poo. IFN 
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a dable. 
The ehe of a judicial writ is amen wy arten Sce ee e, 7 
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joining iſſue, 'ih'atibrher term. 1137 at ed a Bi det v oy 

A blank lefe for cbe werd 41h in the l. Aletg 

ringas, amended by the venire. 1144 

The nf prins roll of an indictment of for- Trp Fan ple 71 9 0 oY müde 
gery amended by the record peroch, for- .?Y is anceſtor in delay of „ 
parocb. agreeable to the forged bon 25 ten; = D farc kot i 4 
produced in evidence. a 151 leaded dp eh heir 

A writ of error is not amendable i in the Where the. WIE ike 4 EEK 8 (ho 

return ſo as to include a judgment 7750 of aſſets, genera judgment oF 
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| after the return. 15310 5 
s A writ of error is not amendable by add- | agunll Nun. 786 
| ing the name of a plainriff.” © * 1534 Flea _ payment of ano her, bond by the 
A'writ of error amended eee, 1 be eee | 3 4 file. Knee 
name, without prayer of the party, and |” % beiten 
Without coſts. +4711 6) 1537 20 Atumpit. ; 
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by an infant in propria perſuna. 1289 62088 uafogiven without Wah, at 
Where: 2 writ-of appeal is abated in B. R. 152 

the appellant may file a bilbof appeal | Aſſumpft in A th the plainti 
againſt the defendant as in e mar- would receive A. and B. ut 72 the 
reſcalli. „ 97 22204, 0 Men tems that he received them, 


. and found the wich meat, drink, Oc. 
hu Commitment j : 87 but does not ay ay us Boſpites; and held 


Th well. Ned 638 

© Appearance. | gend pl for foreign money, 841 

day 1 be to a writ that i is ae nic bil. Mumpfit without a nominative: ty in- 

Lew nk 1138 : tended of the defendant, where theee 

Veni et 4255 — ſaying per atlorna- | Pet ſors are not named before. 23 
lum ſuum, mall be ed in propria | One who undertakes to do a thing, n 
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55 per ſona. 1440] miſmanages to the plaintiff's lante, 
. Appearance aids error. in n where a chargeable, without egg: conſid e- 
capias iſſues without a ſummons i A * tation. 919,929. 
inferior cout. Aſunplit im rolits not only a prœmiſe 10 1 
See + Continuauce, Executows, Du. .- form, but an entring upon the. unde 
tice. 1 taking. l 4 : 
Nen 5 + - | Being intruſtedswith money ot gods is 
Apprentice. . | | 15 ſufficient conſideration of a. promiſe to 
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An apprentice bound in London to a trade | Performavit 12 bad pleadi g to an / 
mot vichin the ſtatute, may be diſcharged fempfit, | * bs 
* : * ; 7 « 3 or 
| ; | | 7 ; 1 7 . 7 
5 * ns hs " . 
* i * 
, * * * * * * 
P " 1 : 4 : 
„ * 


. Dy 
1 


# 


« 42 ewe 4 


8 
N 


3 


_ colttained in 


-. 
* 


the SECOND VOLUME. 


— —_ moſs 

For providing meat, Sc. for J. S. and 

t the defendant's requeſt, Pageg82 

allowed to temount troopers, 
in receives it in horſes; one 


and a ca 


of his ſoldiers,. who is diſcharged, may 


recovgg.the value of a horle in an action 
for money received to his uſe. 1007 
to pay two grains of rye on Mon- 

wy and four grains next Mendey, and 
ſo on, doubling the number every Mon- 
for a year, is binding. 1164 

(One who hasreceived money under a power 


from an adminiſtrator, and paid it over, 


is not anſwerable in aſſump/it to the exe- 
cutor, after a will found, 1210 


Ia conſideration of a promiſe that the de- 


fendant ſhould hold lands clear of a rent 
granted to J. S. without moleſtation of 
the plaiutiff; bad after verdict, for want 
of ſhewing that the rent was veſted in. 
the plaintiff, | 1217 


ln an action on quantum meruit, for meru- 


erit, the court will conſtrue it according 
to the intent of the parties. 1223 
Want of the verb afſumpſit, c. bad after 
judgment by default 1517 
Sce Adminiſtratoz, Baron and Feme, 
Bills of exchange, Certaintp, 
Debt, Erpoſition, Frauds, Jn- 
- tendment, Notice, Payment, 
Pleading. | 


Attachment. See Contempts, Infe- 
rio? courts, Juſtices, Witneſs. 


Attoznep. er 


The authority of the attorney continues 
after a claim of conuſance, but not after 

a writ of error brought. 896 
Remiſit damna may be centred by attorney. 
1142 

See Appearance, Infants, Judgments, 


Leaſes, Puvllege, Dcire kactas. 


Averment. 


Of virtule cujus, where it is ſufficient, 
1 | 800, 801 
A man buys wood growing, and covenants 
+ to pay for it upon tale; there is no need 

to aver that he had the wood, or that 


. ' 815 


3 


ſame. | _ - Page 1054 
Indictment for conſpiring to charge a man 
with being the father of à child with 
which E. E. ſpinſter pretended to be 
pregnant, good without an averment 
that he was not the father, 1167" 


a conviction, need not aver the con- 
viction by the record, becauſe it is but 
inducement. 1192, 1193 
In an action againſt an adminſtratot there 


was committed, 1510 


See Adminiſtratoz, Aſſumpſit, award, 


Bills of exchange, Exccutors, 
rig Inditments, King, 


Tm once, Fayment, lead. 
ng ege, Retur 
Statutes, Gerd, Wren. 


Avolow. Sce Detalner, L ne- 
my plevin, Services. ay * 


Award. ; 


Rule to fer aſide an award for the milbe- 
haviour of the arbitrators. 857 
Award that one party ſhall pay to the 
other 50 l. and that the other ſhall tkere- 
upon ſeal a releaſe to him of all actions 
tangen. praemiſa ; is good, the praemiſſa 
reterring to the controverſies ſubmitted, 


and . | 64 
ad + in full of all demands, fall 
be reſtrained to the time of POIs. 
| ibid. 

An award to pay money in ſatisfaction, ma 
be my > — 0 n 4 
Nor —_— to aver, of an award made 
in writing, that it was ready to be deli - 
vered. a 989 
An award to provide two pullers, c. may 
be pleaded in bar, becauſe the ſubmiſſion 
implies a promiſe to perform it. 1039 
An award, that deals e ected on the defen- 
danꝭs ground tothe nuſance of the plain- 
tiff ſhall be taken down, implies that the 
defendant ſhall rake them down, 
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is no need to aver chat adminiſtratioa 


tr e . 
That all proſecutions ſhall ceaſe, is final 


1076 
An 
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In plea of a releaſe of errors. there is uo 
need to aver, that the judgment is the "11 


Indictment for not returning a warrant oa 
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3 A blank left for the werd 22biti in the [PP 3ů—ꝓh 90 20 
1 firingas, amended by the venire. 1144 Ide 1 late x 
Wc Thy nifi prius roll of an indictment of for- by his ancel let 4h 75 155 5 


gery amended by the record peroch. for 


 paroch, agreeable to the forged bond Extend on "where an ellate for 105 k 
produced in evidence. x 151 pleaded by the beir 
* writ of error is not amendable.j in the Wer the. Pn gh "Falk Fo in his conf Vs 
return, ſo as to include zzudgment ha 0 fes, general . ren, 


| after the return. 
A writ ra Fon 5 not 99 by „ view * ——.— of anc her. bond band ke 
ing the name of a plain tiff. | 
Fic of-error amended in the defendant's | l hei 8 ene 1 ? Pas + 1991 
name, Without prayer of the party, and. J ” 10 N tee 1 


without coſts. 27110 | 1587 
See Colts, Erro, Statutes. et of jy "np IR does nat BR upon 1 


5 1 etne ſpecial promiſe, to re N a 
Anclent n e vanced e bil, fell dhe bit oP 
eats. 7 : . not. p aid. ery u 8 763 
App ore via. ft f The e vat Fe note is bg i 
Entry of eee or an appeal abba hg jr: hi hag 1 mp/ity though the 
by an infant in propria perſona. ' 1289 note Wapyglven whos conſidetation at 


Where a writ-of appeal is abated in BY R. fit. | 5 
the appellant may file a bilbof appeal | Aſun pft in confideration that the p 125 


„ would receive A. and B. ut B/ 1275 the 
- againſt the: nenen in 1 mar 5 F thews that *4 — . 
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May be to a Writ that is tm nic bil. Mumpſit without a. nominative calc, in- 
. 5 tended of the defendant, Where three 


Vit et Meir, — — ſaying per atiorna- perſons are not named before. 899 
lum ſuum, ſhall bs incended in propria | One who. undertakes to, do a thing, and 


' perſona. 1440 miſmanages to the plaintiff's damage, is 
a Appearance aids error. in proceſs, where a |. chargeable, without hens conſide- 
capias iſſues without a ſummons i - . ration. 1 
inferior court. | + | Aſunpht 1 im ip not only a promiſe lo per- 
See Lontinuante, Executoys, Bo form, bur an entring, 250 under- 
de . raking, . 
1 I Being intruſteds with money ot goods | is 
3 appꝛentlce. I. ſuffigient conſideration of a,promuſe to 
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For providing *meaf, Sc. for J. S. and 
N — 9 the defendant's requeſt. Pageg82 
Moneyeis allowed to remount troopers, 
and a captain receives it in horſes; one 
of his ſoldiers,. who is diſcharged, may 
recoug the value of a horſe in an action 
for money received to his uſe. 1007 
Aſungſit to pay two grains of rye on Mon- 
Y, and four grains next Monday, and 
ſo on, doubling the number every Mon- 
| for a year, is bincing, 1164 
One who has received money under a power 
from an adminiſtrator, and paid it over, 
is not anſwerable in aſſump/it to the exe- 
cutor, after a will found, 1210 
In conſideration of a promife that the de- 
fendant ſhould hold lands clear of a rent 
granted to J. S. without moleſtation of 
the plaintiff; bad after verdict, for want 
of 
the plaintiff, 
In an action on 
erit, the court will conſtrue it according 
to the intent of the parties. 1223 
Want of the verb afſumpſtt, c. bad after 
judgment by default 1517 
Sce Adminiſtrato2, Baron and Feme, 
Bills of exchange, Certaintp, 
Debt, Erpoſition, Frauds, In⸗ 
 tendment, Notice, Payment, 
Pleading. 


Attachment. See Contempts, Jnfe- 
rio2 courts, Juſtices, Witneſs. 


Attozney. 


The authority of the attorney continues 
after a claim of conuſance, but not after 

a writ of error brought. 896 
Remiſit damna may be entred by attorney. 
1142 
See Appearance, Infants, Judgments, 


1217 


4 


Lrales, Puvllege, Scire tactas. | 


Averment. 
Of virtule cujus, where it is ſufficient, 
a ris 800, $01 
A man buys wood growing, and covenants 


to Wo it upon tale; there is no need 
to aver that he had the wood, or that 


% 


ewing that the rent was veſted in 


num meruit, for meru- | 


ſame. | 
Indictment for conſpiring to 

with being 

which E. E. ſpinſter pretended to be 


pregnant, good without an averment 
that he was not the father, 175 ; 


Page 1054 
charge a man 


a conviction, need not aver the con- 


viction by the record, becauſe it is but 
inducement. 1192, 1193 


is no need to aver that adminiſtratioa 

5: Adminiſiraton, Aumpſit, Awaiy. 

| miniſtratoy, 

_ Bills of exchan * ry en 
Expoſition, Indickments, King, 
ne ke Eres! ce, 3 lead: 
ng ege, Retur 
Statutes, erdit, Wits. _ 


Ivolow. Sce Detalner, I. 
* plevin, Services. 5 * 


Award. ; 


Rule to fer aſide an award for the milbe- 
haviour of the arbitrators, 857 
Award that one party ſhall pay to the 
other 501, and that the other ſhall there - 
upon ſeal a releaſe to him of all actions 
tangen. praemiſſa; is good, the praemiſſa 
referring to the controverſies ſubmitted. 


That all proſecutions ſhall ceaſe, is final 
and F | 64 
Money awarded in full of all demands, fall 
be reſtrained to the time of ſubmiſſion, 
ibid. 

An award to pay money in ſatisfaction, may 
be pleaded in bar. 965 
Nor —_— to aver, of an award made 
in writing, that it was ready to be deli - 
vered. 989 
An award to provide two pullers, c. may 
be pleaded in bar, becauſe the ſubmiſſion 
implies a promiſe to perform it. 1039 


An award, that deals e ected on the defen- 
dantsground tothe nuſance of the plain- 
tiff ſhall be taken down, implies that the 
defendant ſhall take them down. 1076 


*% ' 


che plaintiff told it. 915 


10 HH. 


898 
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* 


the father of a child witk 


In an action againſt an adminſtratot there 
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In plea of a releaſe of errors. there is ho - 
need to aver, that the judgment is te 
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Indictment for not returning a warrant o 
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Toned | Hates ' 


8 thi n lift da $ after the deli- 
* 1 * Page 1076 
* para _— be aura bly.expounded. 


1142 
gebe 6 g day 


before I ſubmiſſion 

may be awarded, and it ſhall not be in- 

— 4. that any controverſies have 0 
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Lock 


; Peciat bail TO in She removed | 
kJ out of ani 
* 598; appeared to be againſt the pee: 


was duly proſecuted againſt the princi- 
pal; a copias taken out three years after 
dhe judgment will maintain the ſcire fa 
cias, 1097 
A capias againſt the principal, that has not 
eight days between the zeſte and return, 

is irregular; but is ſufficient to-main- 
kain a /cire facies againſt rhe bail, where 
it is not ſet aſide. "4137 
Recogniſance in an inferior court, that if 
the defendant ſhall abſent himſelf from 
execution of the judgment, c. good | 


1224] 
A capias ad ſatiifaciendum returned: after 


> error brought and allowed is r 18 
charge the bail. * 1259 


The ge pa dies after the return of 
capias ad 
return © . the bail are 


charged. 13452 
The circumſtances of aligning 4 bail · bond, 


mentioned in the ſtatute, ought to be 


ſet out in a declaration, but the omiſſion 

is uided by a judgment by default. 1564 

The firſt ſare 3 againſt bail may bear 

ie the ſame day that the capias 64 425 
1 is returnable. 


epatture, 
| i 


in fite try days after the date, muſt be per- 5 


nferior court, though che 


767 
Bail Seats that no capias ad fatirfaciendum | 


atisfaciendum, and before the |. 


* *x 


ame. 


;| Se een fcc t ce abs (NE 
nature of them. 912 
e 


A man is not bete fork 
' without a groſs negle&. 
In what caſes a man ſhall be anſwerable 
for a thing lent to uſe, 915 
Under what enn à pawn may be 
uſed. | 97 
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, 4 'Bankrupts , 


A ſcrivener is made liable to hea ane 


dy 21 Fac. 1. c. 19. he is liable to be 
ſo for acts of bankruptcy. deſeribed in 
I Jac. 1. c. 15. 852 
If a ſhare in the ſtationers company will 
make a man liable to the ſtatutes of 


bankrupts ibid. 
lea of We at g muſt ſet 
orth the petition, 22 the debts owing 
to the petitioning creditors. 1648 
A bond given oy a bankrupt to leave his 
wife a ſum of money in caſe of ſurvi- 
only, is not rr by the certi- 
cate 2 


A 


See Commitment, Copyhold, | TE 
Bar. See Abatement, Iward, De- 
murrer, Trover. 47 

Voaton and Fem. 


A huſband, who provides ſufficient cloths 
for an extravagant wife, is not anſwer- 
able for cloths bought by her of a tradeſ- 
man, whom he has warned not to truſt 
her. 100 
Treſpaſs by the huſband alone, for entring 
his houſe, and beating his wiſe and fer- 

- 'yants, whereby the buſineſs of the * 
tiff remained undone, and judgment fot 
the plaintiff. 1032 
Treſpaſs by huſband and wife, for beating 


e ih 


the wife, and alſo for beating the wite 
whereby the buſineſs of the huſband re. 
mained undone; and judgment pron # 


a plaintiffs, 5 5 = 
man recovers judgment again a 
ol, and he recovers ap py 
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in a felrt Facias againlt the huſband and 
nd os rife dies; he may have a 
fare facies againſt 'the huſband: and 
vice verſs. _ Page 1050 
Huſband and wife cannot join for a 
committed on them both. © 1208 
An action for a 15 on the wife muſt 

be a1 damnum ipſorum. tao 
see Bankrupts, Erroz, Trades. 


Baſtardy. 


1 
» - 
" 
. 3 
* 


may impower the overſcers, to ſeiſe ſo 
much of the 
of a baſtard as the juſtices ſhall think 
fit, &c. but chey cannot authoriſe them, 
to ſeiſe as much as the overſeers ſhall 
think fit. 3 $58 
The Juſtices cannot order the father to give 
ſecurity for payment, till he has diſ- 


The ſeſſions cannat commit for nonpay- 
ment in diſobedience ta an order con- 
firmed there, but muſt proceed upon 
the ſecurity taken by the two juſtices, 

1157 


able on a day before the week is up. 
NA ; | 1198 
W payments may be ordered to the 


over- 
ders. | ibid. 
The pariſh in which a baſtard child was 
born mutt appear by the adjudication of 
the juttices, and not only by the com- 
OTE 


child by the defendant, is not an offeace 
indictahle. | 
An order to keep a baſtard child is diſ- 
charged upon the merits upon an appeal; 
the defendant is thereby diſcharged, and 


cannot be queſtioned again. 1423 
Bills of exchange and notes. 


A nite payable to J. 8. or, order is hot 4 
dill ot exchange, and a" count upon it 


1368 


rrery , 


ot the repured father | 
© obeyed their order in point of Ag | 


The weekly payments may be ordered pay- þ 


1303 
Secreting a woman, that is with — 


3 


third bills were not paid, ill upon de- 


A ſervant cannot accept a hte jaſſead 
money, Without his maſter's conſent. 
| > $40 
A fervant takes a nate from a banker-in- . 
ſtead of money, the maſter may; man- 


money received to his uſe. ihid. 


A note is received about noon, the next 
The juſtices by 13 & 14 Car. 2. c. 12. 


morning is & reaſonable time to go for 

the maney. | izzi. 

A man, who has received a bad note, may 

recover his money, though he docs nat 

bring the note e en 
4% * HA, 4 


A proteſt is not neceſſary in an action 


upon an inland bill. 993 
An appointment to pay 2 of a 
particular fund is not a bill . 
| 161 


A iſſory note to do an act, or pay a 
um of money, is not negotiable. 1362 
A promiſſory note, to be accountable to 
A. or order for 1004. is negotiable wich- 
in the ſtatute. 1396 
Pay to F. 8. or order gl. 10s. as my 
quarter half-pay by advance, a good bill 
of exchange. ” £45 gx 
A note to pay money, value received of 
the premiſſes in Roſemary-lane, &c. held 
to be within the ſtature, 1545 
A bill to pay out of the fifth payment 
when it ſhall become due, &c. no good 
bill of exchange. 1363 
The declaration need not aver, that the 
note was ſigned by the defendant. 1377» 

| 1454 

A bill need not be averted to be ſigned. 
A bill need not'be expreſly averred to be 
drawn according to the cuſtom Nr 

| i 


chants. a 
by which the defen- 


N 


An action on a note, 
dant and another promiſed jointly er 
rere 
Aulumput | 
ment, 5 l 
N r 3 ̃ 


1 


1% 


. 4s ſuch will arceſt the judgment. 757 
„ 17839 774 


Extommunic ation. 
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tain an action againſt the banker for 


Want of averment chat che fecond auß 
murrer, but aided by verdict. Pape dag ks 
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A variance in the ſolvendum is immaterial, 
becauſe the firſt part of the bond makes | 


If che words obligamus nos et 


Shall deſcend to the daughter of the young- | 


A leaſe of borough Engliſh lands for three 


To promiſe a man money for his vote at 
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5 


The court will refer the taxing principal 
intereſts and coſt, upon a bond, without | 
taking notice of a ſimple contract debt 
between the ſame parties that is barred 
vy the ſtatute of limitations. Page 1033 


it payable to the plaintiff. 

A bon 
adminiſtrators, 
33 Hen. 8. c. 39. | 


to the King, his executors and 
is within the ſtatute 


1327 


will make a bond ſeveral. 1460 
See Bankrupts, Conditions, Jntend- 
ment, Uariance, _ 1 


Bozough Engl. 


| 


eſt ſon jure repraeſentatiaonis. 1024 
The cuſtom of a manor is found, that the 
copyhold ſhall deſcend to the youngeſt 
ſon of the tenant dying ſeiſed; a pur- | 
chaſer dies before admittance, his eldeſt 

\ fon ſhall have it: otherwiſe if it had 
been found, that the lands were of the 
nature of borough Engliſh, of which the 
law takes notice. 1026 


lives ſhall deſcend to the youngeſt ſon, 


ſo of a rent granted out of ſuch lands, | 


1028 


Brach. See Covenant, Pleading. The: og 


Baiberp. 


the election of a mayor, is an offence in- 


dict able. 1377 


5 Budges. 


Information will not lie Fand a lord of a 
manor, who is hound dd repair a bridge; 
without ſaying ra/ione tenurae, or ſhew-. 

ing a preſcription ; and though part of 
the demeſnes have been granted out, ſo 
that others are contributable, that will 


**, 1» . 405 . : 
of the Principal Matters 


. which hangs over a bridge. Page 856 
common bridge to be out of repair, good 


1043 


rumque, Sc. 


Trover for ends of boards well. 


| Treſpaſs for taking two packs of flax, well.” 


without ſpecifying them. 
110 treſpaſs hen count was 


Tenant at will obliged to repair a bouſe 


Indictment at the ſeſſions for ſuffering a 
without ſhewing it to be in a highway. 


; FIG 3 
A mandamus to make a rate for repair * 
bridge, muſt be directed to the juſtices 
of peace of the county, and nat to the 
| Juſtices of a particular liberty, 1249 
See Cettainty. e 


7 
: . N 2 * 
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1 


IF goods are delivered to the carrier hi 
1 elf, trover lies for not delivering 3%. 
or an action upon the cuſtom, but if 
they are delivered to his ſervant or ware- 
houſe keeper, trover does not lie without 
an actual converſion. er 792 
A carrier or boy man is anſwerable for all 
loſſes, except thoſe which happen by 
the act of God or the enemies of the 
. 918 
See Detainer. 


Certainty and incertalntv. 
A declaration that the plaintiff babuit et 
babere debuit a way over the defendant's 
cloſe, is ill upon demurrer, but made 
good by the general iſſue, © 75 
Trover de 12 thecis, Anglice caſks, de ſpiril, , 
et de 50 galon, aquae caldae, good after 


rover pro parcella culmi, il]. 
| 1219 
Trover de una parcella ſegeflrium involu- 
srorum et funium, Augliet pack-cloths, 
wrappers and cords z judgment affirmed, 
1529 


„ 
Judgment arreſted after verdict in 1 
for taking bona et catalla of the plaintiff, 
1410 
od cum, ©, 
the ſecond was de es quod, Ac. and after 
verdict judgment for the plaintiff for the 


not excuſe, 792, 304 


damages on the ſecond count, 141 
| i 2 


_ I 6—— — RR 1 
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contained in the Fr con VOLUME: 


chandixis et rebus. | Page 14 
In caſe for negligently running *. the 
aintiff 's barge loaden with goods, or 


goods mult be particularly mentioned, 
otherwiſe no evidence can be admitted 
of tem | 1007 
An action for ſo negligently keeping ſheep, | 
| quod mullipliciter deterioratae fuerunt, and 
well. 1041 
Indictment for ſuffering the weſt part of a 


out of repair, ſufficient without ſetting 
forth che number of feet. 1175 
Pons pedalis inſtead of pedeſtris, dad in an 

indictment. 
Indictment for ingroſſing diverſus cumulos 

tritict, ill. 1181 
Indictment for cheating a man of a cer- 
tain quantity of hats to the value of 
118 J. good. 5 1179 
An indictment is good to a common Ins, 
tent, where | ſubſtance enough appears, 


conviction. ibid, | 
Information of fi yp that J. &. onera- 
bilis exiſtens, c. ipſe idem F. S. ea in- 
tentione, c. forged, c. the onerabilis 


gery. | 4467 | 
Wen de uno loco, vocato a paſſage room, | 


parte meſſuagii, parcella pomarii qua jacet | 


ex boreali parte bundae fore eres. &c. 

well after did. 22 
A bond to produce a title, and pe 
mance pleaded generally, 740% 


A declaration upon a cuſtom, that it is not 
lawful for any perſon beſides the freemen 
of the gild merchant to exerciſe publick- 
ly within the city any trade, unleſs he 
had been educated as an apprentice, &c, 

or was otherwiſe lawfully authoriſed, 
Sc. ill. 112 

The word quantum ſupplied i in a count of 
quantum. meruit, and alſo che nominative 
to merit and the mg praedict. after 
verdict, 4155 
Dans. as certain as et dedit.,...... 1169 

Sec Billg.of 24005 Convittions, 


 Aſumpfit pro — bonis mercimoniis mer- 


bridge, containing half the bridge, to be 


ibid. 


or burning his houſe. and goods; che | hog 


| 


| 


1273 
What certainty is requiſite in orders of |. 


o Gall exfer.aq. thee of cha for) | 


Devile, Dower, Excmmunicar ; 


b 


— 


— — 
o 


_ tion, . Expoſition, Inditments? 
Intendment. 71 * 8 


We q 


Certiozari. 
Lies from the Common Pleas to the court 
of Ely, and will ſuperſede their proceed. 
ings. 
Certiorari, and writs of error, and recor- 
dari, remove all things done between the 
teſte and return. 838, 1305 
A certiorari may be awarded to remove a 
conviction upon an indictment before 
judgment. 938 
Certiorari to remove a conviction upon an 


indictment, muſt give the defendant” a 
day in court. 971 
Certiorari to remove an indictment will not 
remove a record of conviction... ibid. 
A certiorari to remove orders made againſt 


them] will not remove an order made 
againſt A. only. 1203 
To remove an indictment of felony, upon 


to have a fair trial. pat 
The juſtices may ſet a fine, to compleat 
' their judgment, after a certiorari deli- 


1815 
See Condicklons. Err Infert 
_ courts, * os 2 


5 — — br 


Churchwardens. See — 
Poco. | 


> 
" * * 


By commilſoners of 


— 4 of law, ill. $51 
By the board of green cloth, for a riot in 
IG: a 1 7 within the verge. 


Pk 1 97 


— 


s +4 > — 127% 
1 
| 101 A 


Page 836 


A. and B. without ſaying [or either of 


affidavit that the defendant is not likely 
1452 - 


Chaplains. See Eccleſiaſtical perſons. | 


bankrupts, the' 
rty be otherwiſe Aw 


1 


Wo 


12 4 I of Fog 


—— 


De 12 Af 


| A — diſcharged of an indlieinent | in 
B. R. is in cu 


pral being delivered to the ſheriff. Page 

5 1303 
see Good behaviour. 

Common. 


A man may preſcribe for common appur- 


tenant to his cottage for cattle levant and 
. couchant there. 


A commoner cannot give his title in evi- 


dence upon not guilty, as the lord of 
the ſoil may. | 


Cuſtom for the reeve to drive a common, 
-  whenſoever he is commanded: by the 
ſteward, reaſonable. 1187 
Cuſtomaty freeholders may have common 
by preſcription, and there may be a drift 
of e common by cuſtom. 


Compoſitſon. | 


Whar compoſition will be good within the 
ſtatutes. 7661 


The manner 0 pleading! thoſe acts. 764, 
| | hk be 05 ly v7 


' Conditlons.. 


5 The 3 Chas! it n note en 5 


precedent. 766 
Congition to make an apprentice free at 
the end of ſeven years, if it ſhall be de- 
fired ʒ; it is a good plea, that he was not 


requeſted after the expiration of the | 


ſeven years. 1095 
Performance ought to be pleaded in tt 


words of the condition, otherwiſe of 
matter of excuſe, 1140 


Where the condition of a bond may be 
good in part, and void in part. 1459 

See Aſſumpſit. Averment, Certainty, 
Departure, Cement, Trades, 


© Eonfiveratſon, dee Aﬀu fit, 
My Frauds, Gaming. ” 


- Conſpiracy. 


Is indickable, though nothing be Jode i in 
ane 


ar 


ody upon a writ of ap- 


IA conftable cannot execute a warrant 


1015 | 


1134 | 


Ih | 


"6 


1169 


'Conftable. 


of a hundred is an officer at oommbn * 
betore the ſta rute of for ras Page 1192, 


neil 


4 


nerally directed out of his preeinct, un- 
leſs in London. | 5 $299 
What perſons may be taken up as ſuſpici- 
ous by a conſtable. 1299, 130 
The authority of the conſtables in e- 
minſter is not enlarged by the . 
27 H 
A conſtable cannot arreſt after che affeay . 
over. ili. 
See Juſtices. i 


, 


| | 00 
Contempt. 

&1 is a contempt to challenni the array for 
want of hundredors, where the jury is 
ſtruck upon a rule by conſent. ' 1364 

See Inkerloꝛ courts, Notice. 

{ts Continuantes. 

Are bot edtved. in che Ring's Bench, till 
the plea comes in. 2 

In the King's Bench in Ireland 2 the 
King's courts ubicungqus, Cc. is but a 

| n. and . by 2 
are“ 894 


A plea as to port. and a demurrer to it, 
makes a diſcontinuance, = 1121 


Contraf, See Expoſro, cru, 


is Convicklons. 


If a plea may be put in againſt a ooevifton 
js removed into the King's Bench. — 
anne; 
A convicts of cutting trees upon 43 Eli. 
. 7. mult mention the number of the 
trees. 


* 


| | 901 
. . | No objeftion to a conviction of cutting 


trees, that the defendant is a' gentlc- 
man. 


997 
| Apud Brampton praedit?. ſhall be intended 


— 


ir comitars Tat in a conviRtion. ibid. 
K. as 2 * 
If 


14 I 2 


: 
; 
) 
a 
L 


f 


If a man has a pretence of title, he cannot 


A warrant of diſtreſs is executed before Fl 


Conaviction of ſwearing quaſhed, becauſe in 
Engliſh, and becauſe the oaths were not | 


contained n the SECOND VOLUME. 


— 


be convicted on 43 Eliz. c 7. againſt 
cutting trees; and u convid ion in ſuch 
caſe may be falſified in an action. Page 


certiorari delivered, the King's Bench 
cannot make a rule for the conſtable to 
return his warrant, bur rhe juſtices may; 
and the King's Bench will grant no man- 
damus. $6.3 990 
The place of the offence committed muſt 
appear in the conviction. 1200, 1387 


ſer out. 1368 
A conviction for refuſing to aſſiſt an exciſe- 
man in weighing candles, who entred 
the houſe lawfully, held good, though 
it did not ſhew, whether it was by day 
oy nie 14973 
Conviction for ſwearing, may ſet forth, 


that tho defendant ſwore ſuch an oath fo | 
many times. 


1376 
Conviction quaſhed, becauſe that it was, 
praecſtitit ſacramentum, inſtead of Pane 

| 1 8 9 ibi 
Exception to a conviction for ſwearing, 
that the age and degree of the defen- 
dant oaly appeared in the information 
and not in the adjudication, over-ruled. 
eg 1386 
There is no need to ſet out the pariſh in 
which the offence was, though part of 
the penalty is given to the poor of the 
-pariſh;,* nes 
Conviction of a forcible entry quaſhed, be- 
cauſe no fine was ſet, 1514 
A conviction of deer-ſtealing quaſhed, be- 
- cauſe the informer was the witneſs. 1545 
Conviction on the game act quaſhed, be- 
cauſe the ſummons and appeatance are 
before the information. 1546 
See Baſtardy, Certafnty, Deer-ſteal- 

ing, Execution, Wame. 
 Conuſance of pleas. 

If exempr juriſdiction can be granted, but 
to a corporation. 8 837 
How far à grant of excluſive conuſance 
will exclude the juriſdiction of the ſupe- 
rior courts. 


* 


Conuſance muſt be demanded the firſt day, 
before imparlance. Page 1339 


See Attorney, Jnferio2 caurts. 
Coppbod. 


There can be no occupant of a copyhold 
eſtate pur auter vie. 906, 998, 1000 
On a cuſtom to 4 to three tor their 
lives ſucceſſiveſy as they are named, 4 
grant to one, to hold for the lives of 
other two and himſelf, held good 995 
Copyholder for lite commits a forfeiture ; 
the lord ſhall enter, and not he in re- 
mainder. > OOF 1000 
The lord ſhall not have a heriot upon the 
death ef an aſſignee of a bankrupt, but 
upon the death of the bankrupt. 1002 
Surrender of a copyhold muſt have the 
fame conſtruction as a conveyance at 
common la. 114 
A declaration by copyholder, for incloſing 
a common, held. good after verdict, 
though the words ad voluntatem domini 


were omitted. 1. 

See Eſtates, 
39 
Coꝛpozatlon. 

A corporation aggregate cannot grant to 

the head of the corporation, 1 77s. 
Grant to a corporation for the benefit 

the particular members. 952, 1134 


The head of a corporation (and alſo mem- 
| bers of the quorum) muſt be preſent at 
aſſemblies, but their conſent is not ne- 
ceſſary to corporate a As. 1236 
A recorder's non-attendance at the ſeſſions 
of the peace is cauſe of forfeiture. v2 37 
The recorder's duty in adviſing the corpo- 
ration. e Ak 1238 
Where a corporation ſhall retain their old 


ives them a new name 1212309 
W a capital burgeſs quite leaves the 
borough, and reſvies in another place, 
he may de removed without notice. 


W275. 


An elected member of a corporation, who 
# ſues to be admitted, muſt prove that he 
received the ſacrament within a year be- 


1339 


fore his election.“ 


Ihe 


"= 


„ 


name, notwithſtanding à charter that 


4 


* 


\ 


OL corpar ing ſummoned for another pur- 


Pole 
An election of a member by the other 
members of a corporation not corpo- 


| An action maintained þ by a foreign corpo- 


A Table sf the BR Manns 


The major part of a common council can- 
not ele& a member at a meeting of the 


Page 1355 


tately aſſembled muſt he aſſented to by 
every one. . 1359 


ration. 1 68835 
If a pretended corporation ſue, and they | 
are no corporation, the defendant may 
| haye the benefit of it upon the general 
5 iſſue, . ibid. 
A corporation cannot remove 4 freeman, | 
unleſs by virtue of a charter or preſcrip- 
. tion, 1566 
Miſdemeanor i in the office of . 
is no cauſe to remove a capital N 
ibi 
A refuſal 1 to obey by-laws, returned gene- 
„ is not a. ſufficient cauſe of remo- 


88 Tanne 'of pleas, Cuſtom, 
Name, Þ Return. 


Cofts. 


A defendant in Nevin hall not have coſts 
on the plaintiff's ccolaing 'a à plea of 
ſel en auter lieu, + + 17288 
- In caſe for words (not eBioneble) by which 
the plaintiff loſt cuſtomers, full coſts 
ſhall be given, though the damages are 
under 40s. | 831 
Where words are actionable, and ſpecial 


damage is laid in aggravation; if the 


damage found be under 40.5. the plain- 
tiff ſhall not have full coſts. . ; 17536 
Where an action is brought fot words, and 
alſo for carrying before a juſtice of peace, | 
Fc. full coſts ſhall be given, though the 
damages are under 40 F. | 1589 
If an-executor, who ſues for money of the 
teſtator's as received to the plaintiff's 
uſe, ſhall be liable ro coſts. 865 
A judgment of the King! Bench in Ire- 
land is reverſed as to the coſts, and af- 
firmed as to the affirmance; whether 
the coſts in Ireland can be conſidered by 
the King's Bench here. 893 


Conſent of a F in error, N 1 
judgment ſhall be affirmed without coſts, 
where an error is amended, Page 897 
No coſts to be given on a judgment on de- 
murrer upon a plea in abatement, 992 
See Damages, :Erroz, Erecuto!s, 
, Foxcibleentry, Judgments, Non- 
© ſuit, Seite factas, ey, 

co OR. Trial. 


Cobenant. 5 A 


By A. to h make aGurance to B. at the coſts 
of B. A. muſt give notice what aſſurance 
be will make, before B. is to tender the 
coſts. 750 
fo. covenant if the defendant pleads an ill 
bar, and; the plaintiff replies and aſſigns 
an ill breach, the defendant ſhall have 
judgment. 1081 
An action of covenant vill lie on the word 


a es; in the en of a bond. 


2111 14 
Bias, maintained © on the word. demi, 


or afſignavit. __. 1419 
Covenant that ſhares in a a company ſhall be 
ſold to make good loſſes, Ec. an aſſign- 
ment by way of ſecurity, and the con- 
dition not broken, is not a ſale within 
this covenant. 400 201442 


he e Damagea, Debt, Jutendment, 
; OEares, 


| ; ET - Cuſtom... 


In Londen, for the common ſerjeant to ex- 
hibit an information for an aſſault or 
defamatory words of an alderman. 77 

To dixfrapchule for defamatory, ah. al 


A cuſtom ought not to be laid i in the = 
ative, 869 
Af adio hot be maintained vpon a 
cuſtom, without Wee what the cu- 
ſtom is. 1135 
The cuſtom” of declaring in London on a 
conceſſit ſolvere, Se," need not be fer 
forth at large, 1432 
Cuſtom to pay tod. to the vicar at the 
-uſual time of churching women, Ge. 
e 8 the nr of che time, 5 


© ei os” N 4 


| 
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Out. 
wv 


kd . BO. de. te i * 
- 


for the unreaſonableneſs ; and a conſul- 

tation denied after verdict. Page 1558 
See B02ough Englich, Certaintp, 
Common, @Copyhold, Depar⸗ 
ture, Gavelkind, - Piohibition, 
Trades, N 


* A 


Damages and inquiry. + 


INeereſt ſhall be: allowed in the taxation, 


1 as-damages on a judgment by default 
in debt on a ſingle bill, but not in debt 
for rent. | ils > 
Intereſt denied to be taxed againſt an exe · 
cutor as damages. 774 
A vrit of inquity in the preſent tenſe, as 
the declaration, held 2 802 
Damages in covenant for not repairing 
muſt be the ſum neceſſary to put the 

« tenements in repair, though th 
damaged.ſince the action brought. 503, 

112 


Damages for not repairing ought to be | 


applied to the putting the tenements in 
repair. 1126 

A judgment reverſed, becauſe the damages, 
as laid in the declaration, c. extended 
to a time ſubſequent to the . ation 
brought. 1382 


In caſe for a falſe return of non ef inventus | 


to a capias ad ſatisfatiendum the whole 


% 8 damages. 1417 
Scire fatias? Tender. . 


Date. 


A deed is deelated upon as bearing date 
13 Will. 3. and upon yer it appears to 
be dated 1701, this variance was pleaded 
in abatement and over- ruled. 791, 795 
The words anno domini omitted, and ſup- 
plied by intendment. 791, 795 

A 4atu'is the ſame as cum datu, but not a 
die daſus. e 1242 
 Daps in bank. gte Certtorari, Re- 


4 


2 


2 
, 


ey are | 
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Debt. 
The plaintiff has election, to ſue for the 
penalty of a penal bill, or for the mo- 


ney covenanted to be paid, Page 814 


On a covenant to pay money for goods 
ſold, the plaintiff may have debt Ln co- 
venant at his election. il id. 


On debt on a bill for goods ſold, the plain- 


tiff may enter a remittit for what he has 
demanded more than is due. 816 
Debt will lie againſt the party contracting, 

in nurſing an infant, 842 
Debt or indebitatus aſſumpfit will not lie for 
goods laid to be fold to a third perſon. 
Debt or indebitatus aſſumpſit will not lie for 
money won at play, or upon the accep- 
tance of a bill-of exchange. 1035 


See Alſumplit, Damages, Fees, Rent. 
Declaration. 


Muſt be'delivered to the deferidant's attor- 

ney, if he can be found, Sc. and if ic 

be left in office, it is only delivered from 

the time that notice is given to the de- 

feridant or his attorney. 1407 

See Aﬀion. Amendment, Bail, Bills 
of exchange, Certainty, Eject⸗ 
ment, Expolition, Gamſng, In 

. tendment, Pleading. 


Deeds. 


A writing required by a ſtatute, c. to be 


ſigned and ſealed, ſhall not be intended 

a deed, nor need be pleaded with preſert 
in curia. 703, 967 
The omiſſion of Agillatum in the profert of 
a deed cured” by pleading over, or by 
verdict, | 1126 
Scriptum does not import a deed. 1206 
In covenant upon a writing made at Weſt- 
minſter, Sc. the defendants pray oyer, and 
plead over, and the writing upon the oyer 
concludes, in witneſs whereof we have 
ſet our hands and ſeals; judgment for 
the plaintiff reverſed, becauſe the wri- 


ting does not appear to be a deed. 1536 
See Date, Evide 
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ER 4c bt 2 ny 900 and judgment for the plaintiff amel 
 Deerſtealing. ' Page 
| : 4 See Continuance, Eſtoppel, * Fam 
How theexecutor ought to n and ſubſtauce. ä 5 
the informer dies before execution. | | | 
i Page 768 Departure. 


Conviction quaſhed, for not ſhewing that 
the place was incloſed. 791 
The ſtatute 3 & 4 Will. & Mar. c. 10. 
extends to aiders and abettors. 


ſtable may ſell the diſtreſs. 990 
On a conviction, if goods cannot be found 


to ſatisfy the whole penalty, they cannot 


be ſeiſed for part, and corporal puniſh- 
ment inflicted for the reſidue, upon one 
conviction. | 


See Execution. 
£3 bug Default, 


85 F 
By the defendant at if prius cannot be 


waved by che plaintiff in a perſonal ac- 
tion. weak | 


924 
No judgment 1 50 the defendant by de- 
fault, after iſſue joined. 
See Repleader. 6 
Demand. See Detaſner, Rent. 
. 
Wich -caret ferma for cauſe, is general. 


Leave to diſcontinue denied by the court, 


after a rule for judgment upon a de- 


murrer. e 
Demurrer in bar to a plea in abatement, 
and joinder in demurrer, makes a diſ- 
continuance. lc 
A demurrer as in abatement to a replica- 
tion to a plea in bar, held not to be 
a diſcontinuance, though - the plaintiff 
might have taken judgment by nil dicit. 

| | 1023 

A demurrer . confeſſes only What is well 
pleaded. - | 1056 
A demurrer after iſſue joined, a diſconti- 
nuance. "1483 


A defendant demurs to a ſcire facias as a 


declaration, and the plaintiff in joining 


* 
— 


4.2 
(On a Warrant upon a conviddion the con- 


„ + 45706; 
J -error was brought by the principal be 
K ſued out, is a departure. 


993 
Depꝛivation. See Exxleſiaſtcal per 


in demurrer-iofiſts that his writ is good; 


A declaration grounded upon .a fat at 
common law cannot be maintained by 
replication of a cuſtom or ſtature, 851, 

| | 86. 

In treſpaſs, where the day is made materia 
by the plea, the plaintiff*s laying an- 
other day in his new aſſignment is no de- 
pParture. | | 1015 
No capias againſt the principal, - pleaded 
by the bail; a rejoinder, that a writ of 


ö 


* 1258 
Plea of conditions performed, rejoinder 
matter that goes in excuſe. for not per- 
forming, is a departure, 1449 


- Depoſit. see Ballment 


A gaoler ſhall anſwer for his depury cv 


he con- 


FA but not criminally unle 


ſents: ro his acts. 1580 
See Inferio? courts. 
'Detaſner and detinue. 
A carrier may detain. for his hire. 75 
A carrier may detain for his carriage a- 
gainſt the right owner. 67 


the Were no demand, is no 
Plea. to an avowry of an innkeeper for 
An innkeeper may detain a horſe brought 

by his gueſt agaioſt the right 1 


An innkeeper who juſtifies the detaining a 
Horſe for his keeping, need not ſbe » 


that he received him of a gueſt. 868 


yi , 


* 
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. Ddvattavit. 'ee Exerutoys, Piead- 


'Doviſe. 
Lands are deviſed to one of the eoheirs, he 


part by deſcent. Page 829 
Tenant for life, remainder ta her younger 
ſon in tail, remainder to herſelf in fee, 
gives to her y r ſon all her right 
and intereſt in what ſhe holds by leaſę, 
and alſo the premiſes intailed ; this will 
paſs a fee. 831 
mit C. to receive the proſits duri 
life, and after his deceaſe ſhall ſei> 
ſed to the. uſe of the heirs of the body of 


C. with power ta A. and B. to make af 


- jIinture to the wife of C. gives an eſtate- 
tail executed to C. 873 
An action lies for à legacy deviſed out of 
land. 937 

A mortgage is but a revocation pro tanto. 


| 968 
A deviſe to J. S. and his brothers ſucceſ- 
ſively for their lives (without expreſſing 


che order of ſucceſſion) with condition 


that che tenement be not entred upon 
till a month after marriage. 1312 
'Deviſe of all the reſt of his eſtate, ſubject 
to debts, gives the inheritance, 1325 
Deviſe of Ki the reſt of his eſtate, in a 
will that mentioned-fee-ſimple lands be- 
fore, will paſs an inheritance. ibid. 
Deviſe to A. and after the deceaſe of A. to 
the heits male of his body and his heirs 


for ever, gives an eſtate tail to 4. 1440 


Deviſe to A. and his heirs lawfully begot- 
ten, that is to ſay, to his firſt, ſecond, 
Fc. fons ſucceſſively, Sc. gives A. but 

an eſtate for liſe. 1861 


Difcontinuance at eſtates. 


Tenant in tail conveys by bar in and ſale, 
covenant to ſtand ſeiſed, 


iſſue in tail. 


779 


I W ; 
— Ss 


takes the whole by the deviſe, and no 


; Deviſe to 4. and B. of intent that they yer: ; 
31 


c. the eſtate 
continues, till the actual entry of the 


An eſtate made by genant in tail to com- 


An uſe ariſing out of the eſtate of a re- 
leaſer to commence from the death of 
tenant in tail, is not void. Pape 782 
A. is tenant for „ e ſor 
life, remainder ti the heirs. of the 
of A. a ſeoffment by A. id no-difconn - 
| © "NUANCE, 355 


Ditcontinuance ot Nocets. $ee.Con- 
tinuance, Demurrer. Pleading, 
: Replevin, ETrelpaſs. 


| Disfratichilement. 5ee.Copyoration, 
'Cuſtom, 


If the landlord does not remove the diſtreſs 
_. In reaſonable times, he is a treſpaſſer ab 
initio, 1424 


See Detalner, Fairs. 
| Donative, See Eccleſiaſiical perſons, 
Cannot be decreed in Ch but ought 

to be pleaded as aſſigned by the heir. 
A recovery in dower will eſtop the 4 — 


and all claiming under him from giving 
a prior term in a —— 


12 
Dower does not lie d tenements, * — | 
If any but the heir can plead touts. temps 


. prift. 
See. Ejetment, Return, 


Eccieſiatical perfons and jurigdic- 


AL extraordinary to the King 
& has no privilege to hold two bene- 
fices, without a diſpenſation, 791 
The court will take notice of the limits of 
archdeaconries and other - eccleſiaſtical 
juriſdictions, | $56 
Where the: inhibition-of the biſhop is re- 
turned in excuſe of not obeyin 2 — 


mence after his death is void. 


. . damus, the return muſt ſhew- 


place 


7 Ta 77. 


Fee Mans 


bebe, 2 is kin the Sorel | 
| 5 Page. 1359 
* Parſon of donated are-ſobjedt ro the ec-' 
cleſiaſtical juriſdiction in ſuits pro refor- 
. matione for reading the ſervice wrong, 
Sc. but the W cannot deprive 
them. 5 1205 
See Probibttlon. - 
| dy Ejetment. 


The confeſſion of leaſe entry and ouſter 
| -confoiles-an entry for condition broken. 
750 
Ejectment will lie & mints decimis. 789 
The plaintiff who has recovered judgment 
may enter pending a writ of error, but 
© Not by force. 
A defendant in ejectment eſtopped by a 
recovery in dower from giving in evi- 
dence a term in a ſtranger. 1293 
Ihe iſſue cannot be made up different from 
tte declaration delivered to the tenant 
in poſſeſſion, except in the defendant's 
name. , 
Ancient demeſne may be ;Pleaded without 
A affidavit 1418 
9 ** Tim. Wan Execution, 


_-- Eleition, $:<Parliainent. 


Ele pt. See Execution, Fees. 
ae Tor 
"The iſle of wh has no o pretence of being a. 
county 


: See < Certlo 925 
Entry. See elne 
| Etro), 


atine. 


837 
art. 


* LE * 


Boer does not lie in the Exchegoer: oa | 


ber on a judgment de ſcandalis magna- 


lum. 
De proceſſ. adjudicationes executionis 240 
will not remove agudgment againſt bail 
vpon a recognilance, 823 
A judgment given after the return of the 
writ of error is not removed, and nul 


8081 


1411 


— 


ic is not aſſignable, that the perſon by 


ge. 
KL. Granting oyer is not aſgnable for error, 


A feme_ſole after a.writ purchaſed 


* — 


iel record may be pleaded to a ſcire fa- 
cias quare executio non upon it, Page 1179 
Where a record ſhall be removed, not with- 
ſtanding a variance in the ſtile of the 
caurt to which the writ of error is di- 
rected. 1200, 1202 
One of the defen dat brings a writ of 
error without the other; though the 
writ ſhall be quaſhed, the record is te- 
moved. | 1403 
New bail muſt be in upon every new: writ 
of error, © 840 
Not putting in bail does not hinder the 
proceeding upon the writ of error. ibid. 
A writ of error does not abate by the death 
of the defendant after mills eſt oye 
tum pleaded. 4465 
A ſeire facias on a jade Na 4 
- writ of error is irregular, and to be ſer 
alide on motion. ibid. 
What coſts ſhall be given on quaſhing a 
writ of error. 


| 1403 
A ſham plea to a ſcire facias quare executio 
non, to compel the plaintiff to mY * 


rors, ſhall be ſer aſide. 


Error cannot be aſſigned both in fat 358) 
in law. 883 


It is not aſſignable, chat the original was 


returned by one who was not ſheriff. 


5 884 
whom Judgment was given was not 
835 


bur denying it 1s. 970 
Giving judgment of reſpondes ouſter, where 
it ought to be final, is no error aſſign- 
able by the defendant. 1018 


It is not aſſignable, that a juror who gave 


his verdict, was not returned upon the 
venire, whate the venire is not returned 
to a certiorari, becauſe againſt om: 5 
cord. 
It is not alliggnable, chat the defendant ied 
before the day of aii prius, where he is 
recorded to have appeared. 14 agxl 


her marries before appearance, th will 
be no error in the judgment. 1525 
A warrant of attorney retutned of à term 
ſubſequent to * placita is no error. 
1534 


if 


2 


wn _——— Nat. 


© Sh þ ²ͤ ( 


"Want of a writ of .inquiry. is aided 


wo * \ e _ 4 


contained inthe S CON D VOL UME. 


* 
** 


Af the court may award a certiorari ad in- 


formandum conſciendum after a releaſe of 
| Page 1005 | 


errors ill pleaded. 
Want of original aſſi far error is con- 
feſſed by a plea 


1048 


Plea that a releaſe of errors was given of 


the errors in another, judgment. 1046 
On want of original aſſigned, the defendant | 
takes out a rule for the plaintiff to re- 


turn his certiorari. 1156 
The entring a miſericordia againſt an in- 

fant is aided by 16 & 17 Car. 2. c. 8. 

| 1284 


by a 
judgment by default. 


wing it returned to a certiorari, that 
there is no bill. 
Where it is returned upon a certiorari, 
that there is no writ of inquiry, the de- 
fendant in error may have another cer- 
tiorari, and get a writ of inquiry re- 
turned. 1 1476 
If a certiorari to verify errors bear ſeſte be- 
fore the errors aſſigned, the judgment 
ſhall be affirmed... | 1554 
An intire judgment for ſeveral damages, 
and part of them erroneous; ſhall be re- 
verſed for the whole. 825 
A record returned to a certiorari contrary 
to the record returned before cannot be 


received. F 1122 
A judgment reverſed for the abſurdity and 
prolixity of the pleadings. 1252 


An attorney and his wife ſue by writ of 
| privilege, and have judgment by de- 
tault; the judgment was affirmed, be- 
cauſe the writ of privilege was not re- 
turned before the court of B. R. on a 
certiorari, 1398. 
An award di execution upon a /cire facies 
affirmed, and the judgment for damages 
- occafione dilationis executionis, reverſed. 


a releaſe of errors. | 


ö * 1397 
The court will not reverſe a judgment as 


not being by original bill, without ha- 


| 1442 


Damages, 'Gjeitment, Fin 
Jnditments, - Infants, Inferior 
; 8 wo = ** Dlead. 
ing, ogniſanc r 
Cartance, Wilts, *. " A. 


6 _ Efrape. 


Caſe for an eſcape upon A 
capiendo. | 


day. | 
An eſcape warrant may be executed upon 
' 1028 


à rent is granted to A, for the liſe of B. 
if A. dies, the ront ceaſes, and there can 
be no occupant. | 1000 

Upon what terms an «ſtate at will may be 
determined in the middle of a quarter. 

| ' £41277 35 2GSS 

Acopyholder ſurrendets to the uſe of him- 
ſelf for life, remainder to the uſe of 4. 
and B. his wife for the term of their 
lives, and of the heirs and aſſigns of A. 
and B. and for default of ſuch iſſue, Oc. 
A. and B. take a remainderin fee. 1144 

Difference between the ablative caſe and 
the genitive as to the limitation of en- 


tails. | 32 
See Deviſe,Dilcontinuance; Ettoppel 
- Eftoppel. 


| In a ſcire facias upon a" miſrecired"judg- 


ment the defendant pleads nul Hel record, 
and it is found that there is ſuch a fe- 
cord; he is eſtopped from ſhewing the 
variance afterwards. 1050 
An eſtoppel that creates an intereſt in or 


rr 050 1534] works upon the eſtate of the land, eſtops 

The omiſſion. of ex afſenſie fo in the award | a jury, 17 3% ee 
of damages in a judgment in debt on de- | The heir in tail ſeffers judgment in J 
murret is error, but amendable in the] ſacias by default, he is — im 
court where the judgment was given 4570 | the benefit of the entail, ibid. 
See Age, Amendment. Appearance, | In what caſe eſtoppels muſt be pleaded. 
Attorney, Awerment. Ball, Coſts, * x ; L | 1051, 1054 

& 10 


is: Eq, a SV" ee 0s re AI 11 
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In Abt Poe rent, where oy plaintiff de- 
Clares upon a demiſe by indenture, the 


oy defendant cannot plead nil bebuit in | 


tenementis; and it is HI upon demurrer, 


without replying the eſtoppel, becauſe 


that appears e add. Page 1551, 
1154 


A defendant, who has des a wiſnomer | 


in abatement, is eſtopped by his plea to 
deny that name in another action or in- 
dictment. 1308 

By a recogniſance to a corporation the de- 
fendant is eſtopped to ſay they oh no 

Corporation. 

An affignee of the reverſion ſhall have 2 
benelit of the chopper) againſt a leſſee 
by. indenture. 

A leſſee by indenture cannot plead nil ba- 

' buit, Se. ſpecially, without admittin 

an intereſt. ibid. 
See Dower, Ejeckment. Evidence, 
'F "Tt Return, Qerdit, | 


$ 


' Eruldente. 
Ot the truth of ſcandalous vans given by 
_ ..., mitigation of damages. 831 


A rule to produce the caſn book of the | 


India Company, and the randler book 
of bank · ſtock, at atrial. 851 
Where a bond need not be given in evi- 
: dence, er eee proved. 
| 862 4: 
The band of a ſervant thet is dead to a de- 
+ . fivery book is good evidence of the deli- | 
ver of goods. 24 1.6 fy 
11 al of a competent court of juſtice, | 
as of the eccleſiaſtical court to a probate 
of a will, or of a court of admiralty, Ec. 
is conclulive evidence n 00 the property. 
8% % 036 
Rule to produce corporition books Toning 
to a proſecutor upon the teſt act. 92 
Depoſitions of a witneſs read, who was be- 
come blind, and had referred to his ren- 
. tal, and the witneſs alſo examined to | 
what he remembred. 1166 
A deed of intail proved by an inquifion 
pat mortem fnding ir in baec verb. 
1292 
| Indorſements on a boos by the obligee, — 


a 1551 | 


1 


| in evidence by his Fee to take 
off che preſumption from the length of 

time. . Page 1371 
An admittance of a freeman written two 

months after the time, and not ſigned, 
Sc. not admitted in evidence. 1446 
See Adminiſtratoz, Limitation, Slan. 
der. Treſpaſs, Wills, Cirnefs, 


Exciſe, See Convittions. 
. * 4 l 
Excommuntcation. 

5 | Biſhops ſubject to excommunication, 5 (o 
the writ of excommanicato capiendo. 817 
After pardon of the contempt the defen- 

ant is not ſubject to impriſonment, 

though the promoter has an intereſt in 

the coſts. 4 
Cignificavit for non-payment of coſts in 
|  quadam cauſa officii five correfionis, ill, 

and quaſhed, 817 
See  Elcape, Habeas coꝛpus. 


Execution. 


Levari facias lies for the penalty on a con- 
viction on dear-ſtaling. 708 
An babere facias poſſeſſionem. cannot be ſued 
out a year aftet judgment in ejeciment. 
without a ſcire factas  * 807 
Where one of the plaintiffs or defendants 
dies after judgment, exceution may be 
ſued upon ſuggeſtion of the death. 808 
A Feri * bearing teſte before the de- 
fendant's death may be executed upon 
the goods in the hands of the executors. 
8:0 

A feri facias out of the Common Pleas is 
executed before error brought, the Com- 
mon Pleas ſhall award the venditioni ex- 


ponas., 
By In goods on a feri fades the Nee 
is dif 3 payment to the ſheriff 
1072 

Wk. ge goods on a feeri facias will not dif- 
28 a co-obligor, unleſs the 
d, and the plaintiff ſatisfied. ibid. 

The ſheriff may ſell goods ſeiſed on a fer! 
. Facias, after he is out of his office, with- 
out a uenditiani , 1073 


A 


2 
. 


e CW allowed to be given 


4 


% 24 
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—_ 
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—_ 
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— 


contained in the S H OND VOLUM 


a 


E. 


—_— Ck. 


A fieri facias may be executed after the 


death of the plaintiff. 
An elegit ſued out by an executor cannot 
be executed on behalf of an adminiſira- 
tor de bonis non. ia. 
The ſheriff is bound to anſwer the return- 


Page 1073 


ed value of the goods, though they are 


© afterwards reſcued. 1075 
After an elegit executed upon goods and a 
return that the defendant has no lands, 


the plainriff may have the body in exe- 


cution for the remainder of his debt. 


. | 1451 
teuants, Notice, Scire facias, 


Executoꝛs. 


Where one appears, and the reſt make 
default, upon the return of the capias, 
'&c. the plaintiff ſhall have his judgment 
againſt all, but for the coſts only againſt 


1 


] An 


11 


him that appears; and all muſt join ia 


en 870 
And executor may have an action againſt 
an adminiltrator, againſt whom his teſta- 
or recovered judgment, for a devaſtavit 
in the time of the reftator. 97 
An executor may have an action for an « 
cape our of execution in the time of the 
teſtator, but he is not chargeable for an 
_  _ eſcape. ibid. 
Where an executor bri 
will lie in his own right, though he 
names himſelf executor, he need not 


make profert of the letters teſtamentary. 
- | | 1215 
If a grant of all vill paſs goods 


which the grantor hath as executor. 1306 
A joint executor charged with payment of 

a legacy out of his moiety of the ſur- 
plus, though he had left the money in 
the hands. of the other. executor, from 
whom the legatee had received intereſt, 
as well as a dividend out of his eſtate 
after he became bankrupt. 1320 
In a ſcire ſieri inquiry on a judgment reco- 

vered by an executor, there 1s no need to 
aver, that his teſtator was dead ; nor need 
it be returned, that the jury were ſworn 
de el. ſuper praemiis. 


Y 


an action that 


1395 + quent clauſe, 


| A viz. rejected in a 'reddendum, 


An executor ſues on a bond given to his 


teſtator, and aſſigns a breach in h own 


time; he ſhall not be Jiable t coſts. 

"IS, Page 1413 

See Adminifratoz, Coſts; Damages. 

Deer-ſtealing, Execution, Jeo- 
failes, Intendment, Joining, in 

ation, Limitatign, London. 


| 


| leading, Quare impedit, Re- 
Fate. _ 8 


Expolition of wozds and ſentences. 


The words ea occaſſone will ſupply the wane 
of corum ipſo rege in the deſcription of 
the priſon of the King's Bench in a ſeire 

; facias againſt bail, 895 

agreement to ſo much fir every 
hundred ſtacks 8 will not make 
any thing due for fifty ſtacks, without 

the words ſecundum ratam. $1 
5 


repugnant. 819 
Where a viz, ſhall be explanatory, and 
may contain an averment. 1271 
Praedict. in an information, relating to 
county, where ſeveral counties are men- 
tioned before, uncertain. 886 
Praedi#t. ſhall refer to the perſon named 
before, that is meant in common under- 
ſtanding, though there is another of the 
-ſame name. 1095 
Praedict. in an order or indictment does 
not refer to the county mentioned in the 
margin, as it does ina declaration 1304 
Treſpals for breaking the plaintiff's cloſe, 
and raking goods there found, and alſo 
taking and carring away ſo much 
wheat of the plaintiff's ; after intire da- 
mages judgment arreſted, becauſe it did 
not ſufficiently appear, that the firſt " 
goods were the plaintiff s. 890 
Proclamation made thr fourth of December, 
that an election would be made on the 
ninth of December then next following: 
the word next] refers to the day, and 


not tothe month. 905 
Gilda mercatoria, a corporation. 1134 
 Expreſſio eorum quae tacite will have 


no operation upon the clauſe wherein it 
is expreſſed, but may control a ſubſe- 


1154 
+ 
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Inu a declaration againſt a priſoner in cu- U a fine Is acknowleged before commiſ. 
ſtody of a ſheriff by virtue of a latilal, ſioners in the country in the vacation, and 

: dediglactio quod reddat ei, c. theſe laſt | the conuſor dies before the term; though 
dor ſhall be referred to the latilat, ſo | no writ of covenant was ſued out, of 
3 ast ew it to be at the ſuit of the King's filver entred, -the court will per- 
plaintiſ according to the act of parlia- | mit the conuſee to enter the fine as of 


Wen 


n Page 1362 the term preceding. Page 8 50 
Articles of a-horſe-race to ride ine flagello] Reverſed for the death of the conuſor be. 
et baculo vel alis armis, the whole ſen- | fore the return of the writ of covenant. 
. tence is disſond ive. 4367 1 
Qucddam, the ſame as aliud, 1322 f | 
Sdce Affumplit, Award, Certatncy, | Foxcible entry, 


1 5 Deeds, Juditments by HP 1 
3 Tann 705 ng. 2 Bur: Reſtitution ſhall not be granted after three 
-. pluſage, Eine. eas bolt 
5 8 | On 2 ow of 7 * ow poſſeſſion to an 
e Preſcription, | inquiſition of forcible entry removed b 
Extinguichment. 82 | tion, certiorari, the defendant, if it be found 
— —ü— e him, ſhall pay coſts. 1036 
Fats and markets. | mit 


ent are brought into a marker, Fo2gery 


the owner of the ground cannot di- Inditment for forging an nment of a 

rain them damage feaſant, becauſe ſtal- term, muſt — — 2 

0 n | fignment. (/ <C#." RI 
Falle tokens. See -Judiments. | Indiftment for forging an aſſignment of a 
Hy it AS $ ke | leaſe muſt aver that there was a leaſe, 
Trl, I OO e Sc. ibid. 

| | | I Forge an order, or ittance, 

Debt lies for the ſheriff's fee for executing | | fence puniſhable pes. law. «> 
"an elegit.} | 8 of a diſcharge, it is not neceſlary 
C 1 to ſhew how the defendant was bound. 
brag Len {OY ö 12 1468 
A:miſprifion of # treſpaſs is merged in fe-/ There is no neceſſity to lay a publication 


| in an information for forgery. © 1469 
1 Jony. Ro 155 How the double coſts and damages can be 
8 Acceſſo ip. | | | | | aſſeſſed, where a man is convict of for- 
3 I égery purſuant to g Elix. c. 14. upon an 
| wh. ne Fences. | 567 „ eee 4 523 
A man may be charged * repair fences, | See Certainty. 
wi ing iption or tenure f. 
eee 804 Fon and ſubſtance. | | 
| Mg ; | | The omitti ert in curia of a deed, 
Feoffment. See Diſtontinuante. | ng, prefe 762 
| Fines. 1375 Pleading that he was ſeiſed by force of tbe 


4 | | ſtatute of uſes, * conveyance is 
A-fine levied to a ſtranger may extinguiſh | __ at common law, is form. 802 

- ; e. 782 | The omiſſion of contra pacem in treſpaſs is 
eee eee 7 | - ſubſtance, but aided by verdict. 985 
L T 2 ters 
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Matters of form may be taken advantage 
of on à general demurrer te pleadings 
in ahatement. A ak 101 5 

see General iflue, Jeskalles. 


Frauds and ſtatute of frauds. 


{n conſideration that the plaintiff would let | 


his horſe to J. S. Sc. is within the ſtatute ; 
ocherwiſe if it kad been, in conſideration 
that he would let J. 8, ride the horſe, 108; 
A promiſe to pay, in conſideration that the 
plaintiff will forbear to ſue a debtor; 
within the ſtature. 1087 


See A . 
8 * | 


| Conviltion” upon the game afts muſt 
A aver the want of the qualifications 
particularly, | 


* 


„1 


a 


* 


1415 


| Gaming. | 

In an action for money won at play the 
firit count was laid properly upon mu- 
tual promiſes, and the ſecond count was 
cumus etiam ad ludum praedium lucri- 
fecit, &c. without a conſideration ; af- 
ter verdict for the plaintiff, judgment 


ſtaid. 1034 
See Debt, 


Gavekkind. 
All the lands in England were of that na- 


ture before the toe" and deſcended 
to all the iſſue. 1024 


Lands in Kent ſhall be preſumed gavelkind, 
unleſs they are . to be diſgavelled. 


1292 
General iſſue. 


If pleading matter that amounts to the 


general iſſue in trover, be matter of form 
ar ſubſtance, 869 | 


See Adminiſtratoz, Common, Cozpo- 
ration, Pleading. 


Good an 


Binding to the Er kudloe 
8 ei ee jy 2 
Sir 8 


778 


Commitment for want of ſurcties fot the 
good behaviour for words | of a 
EEE OY? tly. Page 

1030 


ROT: See Coporatlon, Executors. 
Guardian. 


A child taken from the guardian 
by the ſpiritual court, upon the tetura T 
a babeas corpus, and delivered to the 
e e g by the lochar. 1934 


8 , 


13 


tt 


FE 


Habeas Copus 


Priſoner in execution upon a ſen | 
A of the admiral ſhall nor be turne 


over to the King's Bench on a babeas * 
corpus, unlefs a plea be depending againſt 
him; and the like upon an excommuni- 
cato capiends. 739, 790 
Plea put in by a priſoner brought up by 
habeas corpus. 9 7 
Habeas corpus ad teftficandum for a per 
ner in execution. 


See Guardian, J 
— „Inketioz courts, Pat 


| 


- Þackney coaches, 
Letting horſes to be uſed with a gentle. 
man's coach is not within the act for li- 
cencing hackney coaches. | nw 
A ſtage coachman ſetting a paſſenger 
| down, before he gets out of the bills of 
mortality, and taking his fare for the 
| whole ſtage, is not within the acts for 
| oy hackney coaches. 1506 


See Bozough En 
pet, engen cus 


pighways. See bur and crp, Way, 


Homine replegiando. 


Two plaintiff may join in the firſ writ 
allar, which are vicontiel; quare 


of the fle. 3 9503 
10 NM 


Addition 


1 
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Addition of the defendant is not neceſſary 


- becauſe the proceedings are upon the 


pluries, and not upon the original. 
see Abatement. 
DPonours. 


Names of dignity, as baronet, Ec. m_ hy 
A baron called by writ may be named 
eſquire, &c. otherwiſe of a baron created 


ceſſary additions 


Ay. 55 AE, 
neee 


proue and cry. 


Page 
987 


and there rob him; the hundred of B. 


is liable. 


$26 


A man is aſſaulted in the highway, and 
carried into a houle and rubbed there, 


he has no remedy againſt the hundred. 


828 


The hundred are anſwerable for a e 
"2 


in a coppice out of the highway. 


see Jntendment, Pleading. 


* BT by an adminiſtrator in the debet 


| et detinet, cured by pleading over, 


or by a general demurrer. 
Cured by a judgment by confeſſion. 151 


1393 


See Amendment, Aſſumplit, Bail, 


Bilis of exchange, Certainty, 
and cul 


Continuance, Fo 
ftance, Oper, Treipals. 


Imparlante. See Dyer, Privilege. 


Indebitatus aſſumpſit. See Adlumpũt. 


Indidkments and inquilitions. 


An indictment does not lie for entertaining 
IRE 
857 


vagrants. 


Indictment for words quaſhed. 


Indictment does not lie for a treſpaſs pu- 
niſhable in a particular manner by ſta- 


cute. ; | P age 991 
Indictment does not lie for ſcandalous words 
ſpoken of a mayor. 1029 


A challenge by words is indiftable. 1031 


| Indiftment does not lie for inticing away a 


_ ſervant, though it lies for taking away a 
rvant. 1116 
Indiftment does not lie for being a bawd, 
but for keeping a bawdy-houſe. 1197 
Two different batteries on different per- 
ſons cannot be joined in one indictment. 


| . 1572 
Two perſons may be jointly indifted f 
extorſion, or maintenance. 1248 


Judgment upon an indictment againſt a 


Robbers. aſſault a man in the hundred of 
A. and carry him into the hundred of B. 


tenant at will, for not repairing a houſe 
which he was obliged. to repair ratione ' 
tenurae. | | 856 
Indictment for cheating a man of money, 
pretending to aſſiſt him in procuring an 
office in the land bank, whertas there 
was no ſuch office; refuſed to be quaſh- 
ed. ; . 865 
For taking tickets, without ſaying from 
whom, quaſhed. 890 
Indictment for not repairing the pavement 
before his houſe, quaſhed for not ſhew- 
ing that he was obliged to repair it. 922 
| Inquiſition of forcible entry quaſhed, be- 
cauſe it did not appear of what neigh- 
bourhood the jury were. 926 
Indictment for receiving money as being 
ſent by another perſon, but without any 
falſe token, quaſhed. 1013 
Indictment for exerciſing a trade, &c, 
quaſhed for want of contra pacem. 1034 
Indictment for exerciſing a trade, c. may 
be found at a ſeſſions of a borough. 
| : | 10 
Indictment for exerciſing a trade, & 
uvaſhed, becauſe the caption was prae- 
| ant exiſtit, inſtead of W 


Judgment upon an inditment of à com- 
mon ſcold reverſed, becauſe the word 
uſed was rixa, for rixatrix. 1094 
Inquiſition quaſhed, becauſe # did not ap- 

pear for what county the coroners were, 
and for want of the words. proborum ei 
legalium bominum in the caption, 905 


| 


a” 
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contained in the SECOND VOLUME. 


In an indictment for a miſdemeanor in te- 


ceiving ſtolen goods, there is no need to 


aver, that the principal felon cannot be 
taken. 5 Page 13 70 
The word proditoris in an information for 
a miſdemeanor will not viriate. 879 
Contra pacem difti nuper regis refer to the 
King in whoſe reign the offence was com- 
mitted. | ibid. 


In information for ſubornation of perjury, | 


if one of the aſſignments is „and 
the defendant is found guilty, he ſhall be 
puniſhed. 887 
The inducement in an indictment may be 
laid with quod cum. Ba 921 
A man cannot plead over, but in caſes of 


treaſon or felony, | 922 
After a verdict, a man cannot plead that 
indictment depending, but muſt plead 
auterfoits acquit ibid. 
An indi&ment removed by the proſecutor 
cannot be carried to trial by the defen- 
dant without leave of the court upon 
motion. 1083 
Inditments for offences againſt a ſtatute 
muſt conclude contra formam ftatuti. 
1104 
Inditments for uſury, and upon ſeveral 
ſtatutes, cannot be taken at the quarter- 
ſeſſions. nw 5 
Indictment for a fact that is a nuſance at 
common law, and-concluding contra for- 
man ſtatuti , where the penalty inflicted 
by the ſtatute is not reocverable upon an 
indictment the contra formam fatuti 
ſhall be rejected as ſurpluſage. 1163 
Indictments reciting convictions, may ſet 
them forth ſhortly, 1196 
Indictment for diſobeying an order of ju- 
ſtices, mult find poſitively that fuch an 
order was made, and not by way of quod 
cum, 2 1363 
After coſts taxed by the maſter, the proſe- 
cutor ought not to move to aggravate 
the fine, 854 
See Addition, Amendment, Averment, 
Baſtardp, Bübery, Bzidges 
Certainty, Certiozarf, Contpi⸗ 
racy, Executoss, Expoſition, 
_. Foxgery, Infants, Juſtices, Judg- 
ments, Ning, Latin, Nuſance, 
erjury, Riots, Trades, Trial 
artance, Uenue, Map. 


. 


4 within the 


Jnducement. See Andickment. Plead- 


ing. | 
Infants. 
Appear in the crown-office by atorney to 
informations for riot, Sc. Page 1284 


See Age, Appeals, Time. 


Inferſo2 courts. 


Attachment againſt a ſteward for ſitting 
judge in his own cauſe, or for miſde- 
meaning himſelf between parties. 966 

In caſe for negligently keeping a horſe . 

juriſdiction, by which he was 
abuſed, the abuſe need not. be ſhewn to 

have been within the juriſdiction. 796, 

77 = 

Ought to give judgment expreſs upon the 
point in iſſue, that the plea is ſufficient, 
Sc. | 822, 

The ſeveral ſorts of inferior juriſdiction, 
conuſance of pleas, and exempt juriſ- 
dition. 836, 837 

The judgment of an inferior court muſt 
be entred, per eandem curiam, 893 

A habeas corpus does not remove the caule, 
as a recordari or certiorari do, and the 

laintiff may vary in his declaration, 
t then he diſcharges the bail. 1102 

Judgment of an inferior court reverſcd for 
want of the averment, that the cauſe 
was within the juriſdiction, 1310 

A court held before the under- ſteward /e- 
cundum conſuetudinem, c. without ſet- 
ting forth the cuſtom, and well. 1343 

De placito tranſgriſſionis is ſufficient in a 
plaint, without vi ef arms. 1544 

The value received in a promiſſory note 

need not be averred within the juriſ- 

diction, nor the monies due in a ſtated 


account. * | 1555 
See Abatement, Appearance, Ball 


Ingrofling, See Certainty. | 
(fition and ſ\ngufry. See Da⸗ 
. — Return. 


r 


1 Inſurance, 


* 


J 
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A ſhip is ſeiſed by ha goverment, and 
converted into a fireſhip if the inſurers 
are liable. Page 840 

A deviation after a damage happening will 
not diſcharge the inſurers from the da- 

mage that happened befote. 4bid. 

That a ſhip was loſt by the fraud and neg- 
ligence of the maſter, is à good aſſign- 
ment of a breach of a policy, which in- 

* ſures againft the barretry of the maſter 

ou all other dangers, . TY 349 


. . i 


| Joining in aden. 


A man cannot Join a demand in Me own 
right with a demand as executor, Pay? 
F 
Where an action of treſpaſs may lie "ig 
matter jointly with others, which could 
not be maintained ſingly. 1032 
Two cannot join in an action for entri 
the houſe of one of them, and 8 
| = 5 goods of both. 
See aron and 2 bomine rept 
Mando. 


Ek 


Autendmem. 


ris beet certainty to 2 common jo 


7 
A . ſhall be intended againſt the 


hundred to have been committed in the 
day, if the contrary is not averred. 829 | 
A covenant-or promiſe to enter into bond, 
that the obligee ſhall enjoy certain land, 
or for payment of money, ſhall be in- 
teyded io a ſum to the value of the land, 
or double the money. 1078 


A promiſe, in conſideration that the plain- Þ+ 


Joint aud ſeveral. 


Whenever two perſons are named, it is 
generally underſtood of them jointly. 
1120 

A releaſe by A. and B. is joint and Several 


see Bonds, Cextiozari Judimengs 


 Jointenants and tenauts in common. 


On an execution againſt one partner in 
trade the ſheriff can ſell no more than 


; 


his moiety of the oods. SL ORAL, 
tiff would deliver up a bond; it ſhall be 8 FT 7 
intended to the obligor, and not to 1 7 See Limttatton. | 
defendant, „ 416 * 
A promiſe made, ſhall be intended to the | | Ifſue. See General m. 
laintiff. 1127 
Priſons mareſcalciae mareſcalli naſtri ſhall be | Iſſue ben. See Demut | 
intended the priſon o the King's Bench | Judges. 
in a recogniſance of bail taken in B. R. | nes. 
1177 | 
In an 17 for turning the plaincif oug A) — hoy we a judge - 
his ſervice contrary to his promiſe of 
continuing the Yn ſo Ky as . 225 my" puus, Dontuit, Warrants: 
defendant ſhould be paymaſter, it ſhall | + * | 
be intended that the defendant. conti- Judgments. 
nued paymaſter. 1222 Regularly entred after the defenduars 


in his own time on the demiſe of his 


An executar brings debt for rent incurred | | 


teſtator; after verdict it hall be ingend- | 
2 that his teftator's eſtate was a term, | 
1231 


. Anumpllt, Wars. E 
ee enn. | 


death, 766, 849 


Entred on a warrant given by a priſoner 
— ro the. preſence of his own attor- 
79% 

A plaintiff may have leave to emer a judg: 
ment upon a warrant, r e the war- 
eee 0 


inne 


11 
«+ — og 


— 
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A roll of a judgment refuſed to be re- 
ceived, becauſe not brought in till after 
the eſſoin day of the ſubſequent term. 

| Page 850 

Where the plaintiff appears by attorney as 
of the ſame term, the court will not ſtay 
the judgment, on a ſuggeſtion that he 


has been dead ſome time. 869 


Where the cauſe of action is fully con- 
feſſed, and the matter of the plea is ill 
in ſubſtance; judgment ſhall given 
for the plaintiff notwithſtanding a ver- 
dict for the defendant. 9 


24 
A capiatur need not be entred, where the 


| fine is taken away by the ſtatute. 927 
A fine ought not to be ſet in the priſoner's 
abſence. | 93 
In entring judgments upon demurrer in 
debt in C. B. they give the coſts in the 
name of damm pro detentione debiti. 


1047 | 


udgment may be arreſted after judgment 
J by nil dicit upon an indiftment, but not 
ter a judgment upon demurrer, 1221 

In what caſes after an interlocutory judg- 


ment againſt one defendant judgment 


ſhall be arreſted upon the acquittal of 
another defendant; 1373 


See Allrts, Covenant, Default, Er- | _ Per 


r0}, Executoꝛs 02 courts, 
— Nul de eren rel; 


Jurisbicklon. See Jukerioz courts, 
Piopibition. 


Jultices ot peate. 
The King's Bench will take: ſecurity. for 
obeying an original order, that is not re- 
moved before z but not for an or- 
der confirmed there, becauſe an attach- 
ment lies. 858 
An order of ſeſſions to a man. as 
a common barretor at the charge of the 
county, quaſhed. 871 
A mayor is not a juſtice of peace, without 
a particultr grant in the charter. 1030 
A conſtable of a hundred is obliged to 
execute a juſtice's warrant on a convic- 


A conſtable may be indicted fur not tetün- 
ing a juſtice's warrant. Page 1191 
Juſtices of peace cannot command - 

ſheriff, but where they have ſpecial 
po er. 1192 
An order of two juſtices quaſhed, becauſe 
it was, doth adjudge, inftead of, do ad- 
Judge. ine 
Juſtices of peace may appoint a ſeſſion 
without a precept, bur people are nor 
compellable ta appear at it. 1238 
The juſtices in ſeſſions have a diſcretionary 
power of ſuppreſſing alehouſes, without 
ſhewing any — or miſdemeanor. 


See Apprentice, Baſtardy, Certiozart 


7| Labour Poo}, Summons, 


Trades, Uagrants, Warrants. 


N 
, 
bo 


King. 
E court will take notice of the 
death, or acceſſion of the King, wich- 
| t any averment. 
; mation lies for 
ſpoken of deceaſed 
cious doctrine, 


See Bonds, Dtatutes. 
Knights. See Abatement. 


— — a 


Labourers. 
Arie to pay wages in huſbandry 


ad other monies, ſhall be confirm- 
„if it appear upon examination, that 
the other money was due for work in 


huſbandry. „ ode OE 
An order to pay wages quaſhed, becauſe 


made upon the ſervant's oath, ibid, 
Merereter held the ſame as meruit after 
verdict. ;©.: 26; 
10 N Recu- 


tion of deer · ſtealin. 1190 


4 Talk 5 = the. 


Prod Matters” 


Reaper foe remperet in a en in. 
Page 893 
In declaring upon a writ to elect burgeſſes, 
pfraecepil refers to the King. 907 
| Apprenticus for apprenticius, ill. 1179 
At i for ac fi allowed. 1183 
A verb in the fiogular number 9 „ 
- - - the plural, ill. | 
'F alſe Ente! is not aided by a verdict as rs 0 
Lalin. 4243 
A judgment reverſed, becauſe the defen- 
dat was charged by a verb | in the plu- 
ral number. 383 
Indictment of treſpaſs 656 taking three 
+; heifers coloris brown, qualhed. 1394 
Dolia, Anglice tons. | 1468 
Contrafeciet e 
Auſtrialia for advalts i in bk name of the 
_  Soutb-Sea company, bad, 1516 
Declaration on a bill of exchange pro va- 
lore in manibus, c. uren. de eo- 
dem querente, held good. 1342 


Fecit for fecerunt, in ſetting out a eat | 
| 44 | 


ſory note, ill. 


Ferit for fuit in a plea of privilege, Ba 
« 44 165 
See | Aﬀumpſit, Certainty, / Conbic. 


dons, Damages, Inditments. 
Latitate 505 Iv 
The ge of that proceſs. 882 | 
See Limitatton. 
Leaſes. 


Made before entry after a recovery are 
void, 853 
An office cannot be leaſed by parol. id 
- A leaſe made by an attorney in his own 
name is void, and the covenants to pay 

the rent are void. 1419 


See Eſtates, Eſtoppel, Powers. 
40 Leet. 


An avowry for a fine in a leet need not 
aver it by the record. 1173 


Legacy. See Devile, Executoys, 


4 8 


Limitation of ations. 


rents for twenty years, gains no title 

- againſt the right owner who receives the 
other moiety. Page 830 
The ſtatute of limitations muſt be pleaded, 
and cannot be taken advantage of from 


the matter appearing a: 4 upon the 
record. 838 


able where the cauſe of action accrues 
after the time of making the promiſe. 


Clauſum fregit in the Common. Pleas held 
not to be a proper commencement of an 
ation to 1000 the ſtatute of limitations. 

380 

A writ ſued © our and not 3 will not 
avoid the ſtatute. 885 

Prohibition to the admiralty for oyer-ru- 
ling a plea of the ſtature fo a uit for ma- 
riners wages. 937 

The ſtatute of limitations is no bar to a 
matter may of admiralty . 


| Not quilty within ix rern. is nab 2 5 


in Li 


7 M475 


f 1101 
ee was. not pleadable to a ſuit in 
admiralty for mariners wages before 

3 4 Ain. c. 16. 1204 
A proſecution in an inferior court removed 
by babeas corpus may be replied to a 
plea of the ſtatute of limitations. 1429 
In an action on à promiſſory note the ſta- 
tute is pleaded, and the plaintiff replies, 


a ſuit in London pro divenſis pecuniarum 
5 prius debits, Se. for the ſame 
cauſe. 


1430 


| A latitat may be replied to a plea of the 


ſtature, without ſhewing a bill of Mid- 
dleſex, | 1441 
| See Bonds, Foxcible entry. 


S 


e Iluondon. 


5 


A perſon who receives a moiety of the- 


Non aſſum; 57 t intra ſex annos is not plead- 


n — IA 


—— —— 


—— _ 


contained in the SECOND VoOLUM 


E. 


ral n 

London. 
The ancient method of chuſing aldermen. 
"RE ns Page 1246 
The court of B. R. will not ſtay procecd- 
ing againſt a freeman upon the ſtatute 
erecting the court of conſcience, upon 
affidavit that the cauſe of action is under 
40s, but it ought to appear upon the 
trial. n 150 
A loſs in a deceaſed freeman's eſtate, by 
the inſolvency of his executor, muſt be 
born by the teſtamentary part. 1330 
See Apprentice, Conſtable, Cuſtom, 

Limitation, Nuſance, Trades. 


Y _ 


Mandamus. 


O reſtore the clerk of the butchers 
company 99, 1004 
To the company of gunmakers, to give a 
proof mark to a freeman, denies, be- 
cauſe they are no legal eſtabliſnment. 
FFT 
A mandamus to ſwear two church-wardens, 
a return that they were not duly elected, 
without ſaying nec aliguis corum, Ofc. is 
ill. | 1008 
To grant a licence to preach. 1206 


An officer at will ſhall have a peremprtory | 
mandamus, if an inſufficient cauſe of re- 
1240 | 


moval is returned. a 
A peremptory mandamus granted, becauſe 
the return contained inconſiſtent mat- 
ters, though the ſeveral matters would 
have been each a good return by them- 


ſelves. | 1244 
On a mandamus to reſtore a clerk of the 
peace, an order of removal is uncertainly 
returned ; he ſhall not have a peremptory 
writ, while the order is in force. 1267 
After reſtitution on à peremptory manda- 
mus the party may be removed tor the 
former cauſe. Shag: 1283 
A return, that the party conſented to be 


turned out, is not a good return of a 
reſignation. 1304 


A mandamus to a univerſity, to reſtore to 
1334 


A return of a deprivation from degrees, 

Sc. is not good, without a ſummons to 
the party. Page 1348 
non fuit eleflus be a good return to a 
mandamus to {wear a chuich- warden. 


If 


j 


Commiſſioners gf ſewers return to a man- 
damus to make a rate, that they could 
not do it propter brevitetem temporis be- 


fore the expiration of their commiſſion 3; 
| return. 


a Bu 1479 

See Bidges, Conbicktons, Cozpoza⸗ 

tion, Eccleũaſtical pertons, 
Name, Return, Summons. 


Manoz. 


Cannot be continued without two freehold 
ſuitors. 864 


Bariners, See Admiralty. 
Paſter and ſervant, 


Difference between a ſervant, and an ap- 
prentice. | * 447 
An apprentice : muſt be bound dil- 
charged by deed. 2 ibid. 
rover does not lie for a negro. 1274 


See Bills of exchange, Carrier, Jn- 
 Ditkments;Labourers, Poo 


Wh Piſpzilion, See Felony. 


S 


To pay 2 5. in the pound of the true im- 
| proved yearly rent or value of the land, 
void, | 1158 
To pay from April to November the tenth 
' day's milk once ſkimmed made into 
cheeſe, in lieu of tithe milk, if good. 


1171 
See Mꝛohlbition. 
Money, Sce Afſumpſit.. 
Yoxtgage. Sce Devile. 


14 * . * 


Purder, 


1379, 1305 


S 
DJ 


—— 
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Murder. 


Killing a perſon aſſiſting a conſtable in the | 


. ufilawfully impriſoning a ſtranger, man- 
Ang ira hare 
ining an officer acting irregularly, t 

9 did not — of the A 4 

fie party took to 

be an officer, manſlaughter. 1302 

A. throws a bottle at B. and the blow is 
5 returned, they are parted, and an hour 


rity, or a thief whom t 


_ after they fight without any reconcilia- 
tion intervening, and A. kills B. pos 
der. b 
The ſeveral kinds of malice, that make 


murder. 


killing murder. 1488 


Where one man kills another, it is pre- 
_ ſumed murder, unleſs the ſuddeneſs of | 


the quarrel appears. 1493 
The * are ee of malice, and not 
the jur. 4493, 1584 
Where a priſoner dies by dureſs of the 

goers ig murder, 2578 
Aiding or conſenting to a murder is matter 
of fact, and cannot be inferted from 
bother facts in a ſpecial verdict, if it is 
not founek. 1581, 1584, 1585 

Where the death of a man cauſed by a 

miſchievous beaſt will be murder in the 

3 e 


Man ſued by the name of Jobs, 
"% pleads in abatement, that he was 
| baptized by the name of Benjamin, alſ. 
que” boe quod idem Jobannes, Sc. ill. 
| | 101 
In a plea of another name of baptiſm —— 
is no need to traverſe, Ge. 1016 
In what caſes a plea of miſnomer may begin 
with et praedict us. 1178 
In what manner a corporation muſt take 
advantage of a miſuomer in a mandamus. 


. 8 
See Copozation, Eſtoppel,  * 
Negro, See Maſter and ſervant. 
EY 
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See Indiltments.._ 
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New alignment, See Departure. 
Nil dicit. See Demurrer, 


Mi pꝛius. . 
The foundation of the authority of judges 
of vi prius. Page 1143 
See Default. | 
Nonluit. 


Proceedings in a ſecond action ſtaid until 
payment of the coſts of a former non- 

A 355 1308 
Motion to ſer aſide a nonſuit on the miſ- 
direction of the judge, denied. 1371 


| Notice. 
In what manner notice muſt be averred. 


1 | 1126 
Where a third perſon is named in the con- 
ſideration of an aſſump/it, of whom the 
defendant may inform himſelf, notice 
need not be given of performance. 1127 
Deſect of notice aided by appearance. 


ee 1240 
In what caſes notice is.neceſſary, to-puniſh 


a empf. „1343, 1344 
Notice muſt be given of the L.. of 


a ſcire Feri inquiry, but not of an elegit- 
557 
See Covenant. 
If a judgment be reverſed after nul lia re- 
| cord pleaded, and before the day for 

bringing it in, the record is avoided ab 

initio, 1014. 


See Ert02, Eſtoppel, 1 e, Re- 


Nuſance. 


Indictments for nuſances not to be quaſbed 


upon motion. 1163 
Keeping hogs in London a nuſance at eom- 
mon law. ibid. 
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| | g ſheriff proceeded to an election, and 
Occupant, See Copyhotd; Eſtates. | that the Pang was debito modo el 


| | Page goy 
"Officers and offices, The electors may a to chuſe one.mem- 
ber firſt, and als another. ibid. - 


Motion to admit à chamberlain of A ſheriff, who has pretended to execute a 
the King's Bench priſon denied, be- writof election, ſhall not take advantage 
cauſe the granting the office is inſepara- of any irregularity of his own, © 906 
ble from the office of marſhal. Page 1038 | Caſe againſt a returning officer for refuling 


If judicial offices are ſaleable, that are not | a burgeſs's vote 938 
within the ſtatute of Zdw. 6. 1246 Grant to chuſe members of parliamegt can 
See Leaſes. only be to & corporation. 91 
The wric for levying the en * 
Onders. See Baer, Labourers, 52 
Poo Perſons committed by the houſe of _ 
| mons, for bringing actions againſt a re- 
Dutlaunp. ] turning officer, remanded upon a habeas 
9 corpus. 110g 
Where it may be pleaded in bar, and | What ſuits may be commenced, againſt a 
where in abatement, . 1056 member of parliament without breach of 
| | | 1 BY 57 1113 
Dyer. . be bh, W. 3 1 the ing : 
leas m Hold lea a 
Need not be given of a writing unneceſ- | ts as , hd plea " 1442 


ſarily brought into court. 892 See er 
An unneceſſary profert, as of a ſentence of | Pe age. 


the admiralty, will not hurt a N re. .- Pawn. See Ballment. | 
plication. 
t'Þ-R. ye may be demanded. of» ded. t - Payme 
after imparlance, but not in C. B. „e at. 
t 


A defendant is not intitled to oyer Sobveret et deliberaret in the confidernion I 
writ after judgment of One] of an aſſumpſitz impli . | 


though i - * ame a abliger the property. * 
Omiſſion of per ſcriptum | * Payment to-alligns is payment to 2 — 
cured by prefert and oyer. 7066 | — therefore the not paying to aſſigns 
An imperfeCtoyer, if received, makes no] need not be particularly ayerred., . 898 
variance. 1176 | Where a man Fits goed goods, and at the ſame 
'See'Erroy. = time takes a caſh-note for the value, it 
Wis: 221 2 AY 2 e ; 
Palate. | See e "Bills. of Exchange. Execution, | 
. Þleading, Tender. | 
Rivileged during the King 8 refidence. 
7 2 Peera 
Sce Commitment. mA 
| | The court will not ſuperſede proceſs againſt 
-Patdon. See Excommunication. one who claims peerage, where he has 
| never been admitted in parliament. 1247 
Parliament. |. Sce Ponours. 


fa an ation for a double return, it is Ke . 
enough to ſhew the writ, and that the 10 0 Per 


' 
- 
— — 
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by a 5 


though not full enough te prove the 
iſſue. 
| Perjury aſſigned in - an oath taken before 
the chief baron in a trial before the 
chief baron aſſociato ſui, c. and the 
exception over-ruled. 4221 
See 3 


| Plantations. 
on an appedl the appellant muſt procure 


the proceedings to be tranſmitted, and. 


proceed, within a year after the appeal 
allowed, or the appeal will be diſmiſſed 
with coſts, without notice. 1447 

. The foreign courts cannot tranſmit a mat- 
ter far difficulty to the King in council, 
but muſt determine it. - 1448. 


* Pleadf ng. 


Plea nog 


folks marreſeall. 817 


ſhould have been e to the * 


nal action. 883 
Where alien enemy is pleaded in abate- | 
ment, the replication ſhould conclude to 


the country otherwiſe where it is plead- 
ed in bar, ibid. 
Matter of abatement concluded as in bar 
is a plea in bar, quaere of matter in bar 
concluded as in abatement. 
-n plea-commencing with petit judicium de 
narratione, is in bar. 
Nil debet is no plea to an aftion for the 
penalty of articles for -the transfer of 
ſtock, ' 1500 


gainſtanexecutor upon a devaſtavit. 1 502 
Payment may be pleaded to indebitatus aſ- 
ſumpſit,hecauſe it confeſſes and avoids. 787 
Pleading to part, and omitting part, will 
diſcontinue the whale, if judgment is 
not entred, 841 
A plea, that demands ſuch a as the 
court cannot give upon it, is ill. 1053 


1 


Page 889 


riſoner brought up by habeas | 
d, — 3 
eee e A term maſt not be pleaded, * 


Plea refuſed, becauſe without concluſion. il. 
Alien enemy cannot be pleaded to a ſcire 
Terios upon a judgment, becauſe it 


1018 


1205, 1461 | 


Wil debet may be pleaded to an action a- 


| Title mu "> ſhewn in a juſtification, 


mn... 


1Plea of delivery as an eſcrow, Ge. ought to 


conclude tg the country. Page 787, 803 


| . A plea, that a writ of error pendei indeter- 
in evidence citcumſtantially material, 5 Pe wha 


minatum, is in the negative, and Is 
not be averred. 1140 
Matter of record muſt be averred by the 
record. ibid, 
Plea of no capias ad ſatixfuciendn muſt not 
conclude to the country. 80; 
The admiſſion of the party in the induce- 
ment to a traverſe is not material. 864 


In debt upon a bond, in a replication that 


traverſes the plea a breach need not be 
aſſigned, except in the caſe of an award. 


892 
Declaration againſt a hundred, that robber 
robbed the plaintiff's ſervants in his 
company, well, becauſe agrecable to the 
fact. 904 
Quadraginta dies jam praeterierunt in a de- 
claration againſt the hundred, well, the 
a OY (an adbuc) to the tete of 
ibid, 
bur 
need not in an action againſt a wrong- 
doer. 
ſhewing the commencement of it. ibid. 
A plea to enter may be made up, either as 
of that term, or as of the next. 1122 
The perſons who are ſheriff of Middleſex 
declare in the plural number upon a 
bond, and have judgment. 1135 
A declaration againſt a wrong-doer need 
not che ſo certain as a bar. 1230 
Quod indemnificavit ac indemnem ſervavit, 
good upon a general demurrer. 1416 
See Abatement, Action. way - 
ſumpſit. Averment, 
Bankrupts, Certalnty, Lend 
tions, Continuance, Conviitions, 
Covenant, Cuſtom, Date,Deeds, 
Demurrer, Departure, Detain- 
er., Dower, Ejeſtment, Erroz, 
Eſtoppel, om and ſubſtance, 


[General Mne, Pabeas co Us, 
Indittments, Judgments, Lf 
tation. Mame, Dutlawry, Wy 
 foners, Paſvilege, 1 en 
Scire facias, Services, Sur⸗ 
pluſage, Traverſe, 


Trover, Uenue, Ales. 


Plus 


* 


— 
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Pluralities. Sor - per-| 'Premunire. 
ons. | 


On a conviction of ſetting up à project. | 
Poor. contrary te 6 Geo. 1. cap. 18, the court 


| may give ſuch part of the judgment of 
The quarter-ſeſſions have not power ori-] a premunire, as t hey think fit. Page 136 
ginally to order church · wardens to make 


a poor's rate. Page 798 | Preſcription. | —_- 
Orerſeers who have laid out money, may 3 ; | A 
reimburſe themſelves out of a rate to be P reſcriptions for intereſt and profits are ex- | | 
made for relief of the poor; but a rate tinguiſhed by unity of poſſeſſion, but 
cannot be made to reimburſe the over- | not preſcriptions for eaſements. 1400 | 
ſeers. | 1009 | See Bridges, Common, Fences, Pꝛo- % 
The overſeers with the confirmation of the hibikion, Services. | EEO (| 
\ juſtices may make a poor̃'s rate without 


the concurrenceof the pariſhioners. 1013] Pꝛieſentment. See Advowſon. 
A farmer is not rateable to the poor for his, 


ſtock, but a tradeſman is. 1280 Pztncipal, See Acceſſopy. ; 
Children removed from the place of their | LY 
birth to the place of their father's ſertle-] — Plans and paiſonerg. 


the father. 

ment after the death of the . The cou of nas gies livre” wo chain 
An apprentice, when his maſter has failed, | P!\ſoner with an action, who has a par- 
hires himſelf into another periſh withour | don upon condition of 1 

his maſter's conſent, and afterwards his 8 8 > 

maſter delivers up his indenture; this Leave given to.ſerve proceſs on apriſoner, 

gains no new ſetttlement. 1362 "who Was capitally convicted, and re- 

An apprentice, who does not lodge with prieved for tranſportation, on the plain- 

his maſter, gains no ſettlement, 1371 tiff*s undertaking not to ſue execution 


An order appointing an overſeer, quaſhed, againſt his perſon, 1573 
becauſe did = ſhew, thar j was a | The court will not make — rule to reſtore « 
ſubſtantial houſholder. 1394] Warſhal of che King's Bench, abe com- 

Orders to maintain a daughter-in-law, or | Plains of being turned out by force. 
a mother-in-law, quaſhed. 1454 1005 


Poor children are ſettled where their mother | A Priſoner diſcharged upon an inſolvent 
gains a ſettlement, if ſhe continues a act, and afterwards arreſted for a debt 


widow, | 1473 exceeding the ſum limited in the act, 
"_ for a year, and ſervice for a add, mall not be diſcharged upon l 
make a ſettlement, though the hiring is bail. 10 


| ice ie In debt upon a bond of 2001. the defen- 
A N 12] .dant-cannot plead the act for diſcharge 
See Baſtardy | of poor priſoners, without ſhewing that 
8 | the bond was only for payment of 

| 1001, T1 
Powers. * - The ſeveral facts requiſite to give juriſ- 
Of revocation, may be executed in part at diction to the juſtices to diſcharge a 


one time, and in part at another. go8| ptiſoner muſt be ſer forth in pleadi 
To make leaſes e the ancient yearly | where the act does not ditect . 


rent annually, it may be referved pay- 2 1264 
able on a day before the year is vp. 1198 | . 
See Gatlance. 1 5 


i 


* 
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| The Mint-af is not pleadable in bar of the 
action, but of the execution. Page 


RD Ki 1383 

Sce Commitment, Deputy, Expoſi⸗ 
tion, Habeas -cozpus, Judg⸗ 
ments, Yurver, Dilicers, Plead- 


ing. 


* 


en. 


Cannot be waived, but by matter of re- 
cord. „55 86 
The court will take notice of the privilege 
of the Common Pleas, though it be ill 
-- pleaded z qu. of the Exchequer. ibid. 
© Where the privilege of the Common Pleas 
was laid with a double negative, which 
was a denial of the pfivilege,” the plea 
was over-ruled, 898 
Attorney of the Common Pleas may plead 
his privilege without averring it by the 
record, * nul tieb record may be replied 
to ict. 5 


* 


| 5 1123 
| Piivilege <annot be pleaded after a ſpecial 


 - 1mparlance, | 1208 

Privilege of a foreign miniſter's ſervant al- 

lowed upon motion. | 24 

A barriſter, or a maſter. in Chancery, has 

_ privilege to lay the venue in Midler 
155 


See Erro2, Parktament, Uenue. 


Dofert in curia, see Deeds, Exe: 
eee. Fopm and ſubſtance, Dyer, 


- Probibition. 


Where a prohibition is founded on a pre- 
' ſcription, and the defendant traverſes the 
. preſcription; if the plaintiff demurs, a 
' conſultation ſhall go. 


| hicitation of chaſtity, where it was ac- 
- companied with violence. Bog 
The ſpiritual court may cenſure for adul- 


tery, though the huſband has recovered. 


againſt the adulterer in an action. 8 10 
Profilbirion denied againſt a ſuit for braw]- 
ing in the belfrey, againſt the mayor, 
„ho came to luppreſs a riot. 850 
Prohibition to the admiralty denied, before 
5 „ and libel filed. 


1 


; 


4 


4 


See Admiralt 
: ma | Cithes. ; 


| 


- bes ; 755 
"The ſpiritual court cannot proceed for ſo-·E 


Prohibition, till a copy of. the articles de- 
| livered, in a ſuit ex officio. Page got 
The ſpiritual court may proceed in a ſuit 
for words, notwithſtanding an action 
| brought for ſpecial damage occaſioned 

by the ſame words. 1101 
Prohibition denied, to a ſuit for calling 
whore, in heat. ä 1136 


A compoſition for tithes before 13 Eliz. 


may be pleaded in the eccleſiaſtical court, 
and 15 no ground for a prohibition, 1161 


9 | Where a prohibition is granted upon a 


modus or cuſtom that is void, and a ver- 
dict is given for the plaintiff, yet a con- 
ſoltation muſt go. „ 
Conſultation for not proving the ſuggeſtion 
in fix months in a caſe of ſmall tithes. 
1172 
Prohibition not to be granted without an 
affidavit of the truth of the ſuggeſtion. 
1211 
Prohibition denied to a ſuit by huſband 
and wife and cheir ſon, for calling the 
ſon a baſtard. 5 
Prohibition to a court of equity in Wales, 
for proceeding againſt a defendant that 
lived out of their juriſdiction. 1408 
The ſpiritual court proceed againſt a pariſh 
olerk appointed by the parſon, to re- 
move him, and to puniſh him, for ſcan- 
dalous crimes that are puniſhable by in- 
dictment; and on a prohibition a con- 
ſultation was granted as to the removing 
him, and the prohibition ſtood as to the 
puniſhing him. 


1507 
y, Cuſtom, Ltmitation, 


Pꝛoperty. See Admiralty. 


Prout patet per recozdum. See Aber. 
__ Lect, Pleading, Pivi- 
ege. | 


— 


V an executor for a diſturbance in the 
time of the teſtator. 973 


See Acklon, Advowſon. 


Qus⸗ 


983 


* 


Quo warranto. 


Information in nature of a quo warrants is 
not to be filed at the initance of a pri- 
vate proſecutor, for ſetting up a warren. 
| Page 1409 
Exception to an information for uſurping 
the office of bailiff, that it was not ſaid, 
that the town was a Corporation or a 
borough, over-ruled, 1559 


_—— 


Ranſom. See Admiralty, 
Rates. See Mandamus, Poo?. 


Recogniſance. 


E as taken before a judge, will not 
make good a recogniſance declared 
upon as taken in court. 966 
Entred into upon bringing a writ of error, 
differing from that required by the ſta- 
tute, is good. 1140 
A recogniſance unneceſſarily entred into, 
as on behalf of an executor plaintiff in 
error, is good, 1459 
See Eſtoppel, Jntendment. 


Recozds. See Averment, Certiozart, 
Judgments, Nul titel reco2d, 
Pleading. | 


Recovery. 


Where the tenant in tail is jointly vouched 
with another, the entail is well barred. 


153 
How a leſſee for years ſhall fallify a reco- 


very. 785 
Releaſes. 


Releaſe to an adminiſtrator of all right to 
the perſonal eſtate, will not diſcharge a 
bond given by the inteſtate. 786 

If a releaſe of all debts by an adminiſtrator 
will diſcharge a debt due to the inteſtate, 
where there is a debt due to the admi- 
niſtrator in his own right. 1 306 


See Joint and ſeveral. 
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Remittit, See Debt, 
Rent. 


Reſerved on St. Thomass day or within ſo 
many days after, muſt be demanded ac- 
cording to the reddendum, 'and not ac- 
cording to the babendum. Page 819 

Debt does not lie for rent reſerved on a 
leaſe for life upon 32 Hen g. c. 37. 
without ſhewing that the eſtate is deter 
mined. | 1056 

Rent reſerved to the reaſonable value of 
the land. | 1160 


| Where the leſſee is excuſed from repairs in 


caſe of Joſs by fire, yet the rent is not 
ſuſpended while the tenements remain 
unbuilt. 1477 


See Eſtates. 


Repleader. P 


Cannot be after default made by the defen- 
dant at ni prius. 923 


Replevin, 


Property in the defendant or a | 
ought to be pleaded in bar, and not in 
abatement. i 984 

The defendant pleads property in a ſtranger, 
he ſhall not have return; otherwiſe where 

pleads property in himſelf, © 1017 

en the defendant pleads matter in abate- 
ment, as priſel en auter lieu, he ſhall not 
have return without making avowry, os 
f $ d, 


i 
Where the defendant pleads priſel en auter 
lien, and avows for rent arrear; if the 
plaintiff traverſes the avowry, and the 
defendant demurs, it is a diſcontinuance, 
ibid. 

The manner of concluding a plea in abate- 
ment, where avowry is made to have re- 
turn. 1019, 1020 


See Coſts, Þomine replegiando. 
Requeſt, See Conditions. 


Nenn 


10 P 


_ © Return of writs. 
A bill of Middleſex returnable the ſame day 
that it is. ſued out is ill, and will not 
avoid the ſtatute of limitations. Page 772 
A capias ad ſatizfaciendum with a term in- 
tervening between the zefte and return is 
not void, fo as to excuſe the ſheriff for 


an eſcape. ü | 9773 
Where a ſcire facias againſt bail is not re- 


turned, the plaintiff cannot proceed upon | - 


an alias ſcire facias, without an entry of 
the firſt upon the roll. 822, 1232 
A corporation may make a return to a 
mandamus without the common ſeal or 
the ſigning of the mayor.  ' 848 
Caſe lies againſt particular perſons, who 
procure a falſe return to be made in the 
name of a corporation. 849 
After the term in which the return of a 
writ is filed, it cannot be averred, that 
it was returned by a wrong perſon. 885 
The name of the ſheriff neceſſary to his re- 
turn. 886 
Inquiſition upon a writ of inquiry returo- 
able in quindena Martini ullimo praelerit', 
. - held-well, and not referred to the year 
before. 99 
Inquiry of damages may be upon a ſecond 
writ, though the firſt was not returned. 
: | 1142 
The return of a writ of ſeiſin in dower 
does not conclude from ſhewing that the 
lands returned ate not parcel of the 
manor. | 1294 
The guindena trinitatis, &c. in computa- 


8 5 1528 
See Sclte kaclas. 0 

Bevocation. Sce Deviſe, Powers. 
| Riots. 


_- BE 
Where people are lawfully aſſembled, an 
ahray happening will not be a riot, 963 
An indictment for a riot mult ſhew what 
the unlawful act was, that they aſſembled 


to do. 1210 


Robbery. Sce Þue and cry. 
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tion, is the Sunday and not the Monday. | 


V.ules of court. | 
A rule of reference will not ſtay proceed- 
ings in B. R. Page 789 


* 


Satisfafton, See Execution. 
Scire facias. 


or conviction arc changed, execu 

tion ought not to be ſued without a ſcire 

- factas. 768 
In ſcire facias againſt bail in B. R. the year 
and term of the recogniſance need not 
be ſhewn; contra in C. B. 789 
Tf a ſcire facias lay upon a judgment in a 
perſonal action at common law. 808 
Scire facias upon a judgment by original 
may be returnable abicungue, &c, or at a 
day certain. 8:4 

A ſcire facias muſt be returnable at a com- 
mon return, or at a day certain, as the 
original proceedings are. 5 "2417 


1 | Stire facias is an action, and requires a new 


warrant of attorney. 1048, 1253 
If a defendant may plead in abatement of 


a ſcire facias, that there is another terre- 
tenant not warned, + 12 


dant to a ſcire facias upon a judgment 
in a perſonal action. 1256 
If a tenant for years may be returned terre- 
tenant to a ſcire facias in a perſonal ac- 
tion. | ibid, 
A defendant can only plead as to the lands 
that he is returned tenant of, ibid. 
A ſcire facias on a judgment upon a ver- 
dict after the detendant's death by 17 
Car. 2. c. 8. muſt be general. 1280 


after plea pleaded, but not damages c- 

_ co faone dilationis, 834 
Sce Adininitratoz, Baron and fewe, 
Demurrer, Erroz, Execution, 
Pleading, Return, Uartance, 


Seamen's 


HERE the parties to a judgment 


5 
Non tenure cannot be pleaded by a defen- 


The court may give coſts on a ſcire facias 


* 
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Seamen's wages. See Admiralty. 
Services. 


Suit to the court of the manor to be held 
twice a year may be claimed in an avow- 
„without preſcribing in the court, and 

it ſhall not be taken to be the court ba- 
ron. Page 862 


See Yanio?, 


Settlements, See Pooz, Uagrants. | 


Sewers. see Bandamus. 


Sheriff, See Execution, Fees, Ju- 
tices, Return. 


Ships. See Admiralty. 


Slander. | 


Mr. H. is a Jacobite, and is for bringing in 
the prince of Wales and popery, &c. 
actionable, being ſpoken of a juſtice of 
peace, Sc. | 812 
Words are actionable, that charge a man 
with evil inclinations. 813 
J. B. ſtole my box- wood, actionable. 959 
You are a whore, and keep a man to lie 
with you; not actionable. 1004 
In caſe for words, whereby the plaintiff loſt 
her marriage with F. N. evidence can- 
not be admitted of a loſs of marriage 
wich another perſon. 1007 
Words potential denoting an act done, are 
actionable. 1185 


That a juſtice of peace is a raſcal, Cc. IJ 


ſpoken of the execution of his office, 


actionable. a 1369 
You are a cheating old rogue, 6c. ſpoken 
generally, not actionable. 1417 


Hz is a torry fellow, Sc. he compounded | 
his debts, &c. ſpoken of a tradeſman, 
actionable, 1480 

See Coſts, Good behaviour, Indick⸗ 
ments, Prohibition. 


Soldiers. 


An action lies for arreſting a ſoldier againſt 
the mutiny act, and the ſheriff may re- 


x 


turr, that the defendant is liſted. Page 


5 1246 
Stamps. 

An admittance of ſive burgeſſes muſt have 

five ſtamps, 1445 


Staple. 


In debt upon a ſtatute ſtaple it mult be 
averred, that one of the parties was a 


merchant at the time of the debt con- 
tracted, 819 


Statutes and affons upon ſtatute. 


Averment in the words of an act, ſulfi 
cient. ;- 56g 


| Dept upon a penal ſtatute ariſing in Middles 


ſex may be brought by a common in- 
former in B. R. 872 
Where a ſubſequent ſtatute may be com- 
prehended within the meaning of an 
act precedent. 1028 
A ſtature diſtributes a penalty, a moiety to 
the informer, &c. the crown ſhall have 
the whole, where there is no informer. 
10 
Statutes that direct amendments, Sc. — 
the challenge of the party, do not ex- 
tend to the King. 1066 
It is not the having ſtores in his cuſtody, 
but their being found in his cuſtody, 
that is the offence created by 9 & 10 
Will. 3. c. 41. againſt embezzling ſtores. 
| 1105 
arreſted, becauſe the ſtatute was 
alleged as made 6, Will. 3. when the 
Queen was living. ' 1224 
Buttons made of wood all but the ſhank, 
are wooden buttons within the ſtatute 
10 & 11 Will, 3. c. 2. 1276 
Reſolutions of the judges on the ſtature 
5 Ann, relating to bankrupts. 1278 
A common informer ſhall pay coſts, not- 
withſtanding the ſuit was carried on for 
the benefn of a corporation intitled to 
the penalty. 1333 
A ſtatute requires contracts for ſtock to be 
regiſtred with the name of the perſon 
for whoſe benefit they were made; a 


2 regiſter 


* 
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Table of the Principal Matters 


regilter with an entry, this is for my be- 
nefit, Sc. is ſufficient. Page 1350 
See Acceſiory, Bankrupts, Compoſi⸗ 
tion, Convittions, Deeds, Deer⸗ 
ſtealing, Departure, Fo2gery, 
Fom and- ſubſtance, Frauds, 
Hackney coaches, Jndi#ments, 
Labourers, Parliament, Þ2e- 
munire 


Sult of court, See Services. - 


| Muſt be averred in a return to a mandamus, 
where the party is deprived for a con- 
tempt. Ag 1347 
A ſummons need not be mentioned in an 
order of juſtices where they have juriſ- 
diction; but if they proceed without 
ſummoning the party, it is puniſhable by 
information. 1407 


See Mandamus. 
Sunday. See Elcape. 
Et qued idem judicium affirmetur, at the 
end cf a plea of a releaſe of errors, re- 
jected as ſurpluſage. 


Where praedict. or ſcilicet may de rejected 
as ſurpluſage. 1182, 1183 


See Jnditments, Gerdick. 
- * Swearing, See Convittfons. | 


Call. see Deviſe, Diſcontinuance, 
_ . Eſtates, Eſtoppel. 


Tenants in common. Sce Joſnte- 
nants. 


Tender. 


Plaintiff cannot proceed for damages, 
after taking the money tendred out 


Tender and refuſal amounts to payment. 


1054 


964. 


- Time, | 


In ejectment by original the demiſe, &. 
were laid upon the eſſoin day, and held 
well. Page 870 

A man is of age the day before his birth- 
day. 1096 

In covenant the plaintiff alleges that after 
the deſcent to him, ſcilicet ſuch a day et 
per decem annos tunc ultimo elapſos, the 
defendant permitted the tenements to be 
our of repair ; 'the-et per decem anncs 
was rejected as repugnant. 1126 

The court will take notice of the beginning 
and end of moveable terms. 1557 

See 1 rh of exchange, Date, Expo⸗ 

on. | 


Tithes. 


Prohibition denied after ſentence to ſtay a 
ſuit for tithe of faggots, on ſuggeſtion 
that' they were cut from the ſtumps of 
old trees, becauſe that matter had not 
been pleaded in the ſpiritual court. 835 

Barren land, to be exempt from tithes, 
muſt be ſo /uapte natura. | 


| I 
See Cjetment, Modus, 120hibition, 
Touts temps pzſf, See Dower. 
Trades. 


Juſtices of peace have not power to take 


an indictment for exerciſing a trade not 
having ſerved apprentice, &c, 767 
If a cuſtom to reſtrain men not free, from 
exerciſing their trades, can be good in 
any other corporation beſides Londen. 
1129 

Inciftment for uſing the trade of a mer- 
chant-taylor quaſhed, becauſe not a trade 
within the ſtatute, 1188 
The trade of a ſeamſtreſs not taken to be 
out of the ſtature, bid. 


| Baron and feme cannot be jointly indicted 


for exerciſing a trade, &c, becauſe it is 
the exerciſe of the huſband, and the 
wife's qualification will qualify the bvſ- 
band. 5 a 1248 
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N bond given upon an agreement to take a 


ſervant, with condition that the ſervant | 


© ſhall not uſe the trade within half a mile 
of the obligee's houſe, or of any other 
houſe that the obligee, Ec. may re- 
move to, held goed; the breach being 
aſſigned as to the houſe mentioned in the 
condition Page 1450 


See Certainty, Inditments, 


Traverſe. 


That A. was rite et legitime ſeiſed in fee 
ſuch a day, and granted a copyhold; 
naught. at 
In a replication to a plea of a releaſe of er- 
rors, a traverſe, that it was a releaſe of 
the errors in that judgment, is ill. 1054 
Matter of record cannot be traverſed. 1140 
Good matter alledged in the inducement to 
a traverſe cannot be taken advantage ” | 
wid, 

If de injuria ſua propria abſque tak cauſa be 
a good Can to a juſtification of 

a ſale of a diſtreſs. 1482 


See Name, Pleadinp. | | | 
- Treaſon, | 


A ſpecial verdict finds againſt a priſoner, 
that he was preſent among traitors, hal- 
lowing, Sc. yet if he is not found to 
be conſenting, heis not guilty. 4585 
Trees. See Conviitfons, | 
| Treſpaſs. | 
Quare uxorem ſuam 7 x. 810 
For breaking his cloſe, e berbam pedibus 
ambulando conſump/it, nec non arbores ſuc- 
cidit, tranſęreſtones divers diebus et vici- 
bus continuando; judgment for the plain- 


tiff after verdict, though the cutting the 
trees did not lie in continuance, 823 


Treſpaſs for hunting in his warren, conti. 
nuando diverſis diebus et vicibus held 
3 5 974 
| a treſpaſs is laid with a contipuando 
improperly, evidence of one fact only 
can be given. 977 
| 2 


Vi et armis may be omi:ted ſince the ſta 
ture that takes away the capiatur fins, 
but not contra pacem Page 935 

Pleading to an impriſonment includes an 

arreſt, and omitting the naming an ar- 
reſt makes n diſcontinuance. 1100 

Treſpaſs againſt two; one lets judgment go 

by default, the other juſtifixs under a 


ſhall be arreſted as againſt the other. 1 372 


| One who has a right to enter into his 


neighbout's yard, fixes a ſpout to his 
| houſe there, which does damage; treſ- 
paſs does nut lie, but caſr. 1399 
Where the defendant juſtißes for a way, 
and the plaintiff replies extra viam; he 
(hall have lull coſts, though the da- 
mages be under 405. 1444 
A defendant juſtifies under proceſs as bai- 
liff of a court, and the proceſs is ſet out 
as directed to the bailiffs of the borough. 


= 15 
See Baron and feme, Certaſnty, De- 
- - parture, Diſtreſs, Expoſition, 


Trial, 


Cannot be by proviſe againſt the crown, 
108 

An inditment removed by the OS 

cannot be carried to trial by the deſen- 

dant without leave of the court. ibid. 


In replevin, quare impedit, and attachment 
upon prohibition, either party may pro- 


ceed to trial, | 108 
A tales de circumſtantibus cannot be 8 
upon the venire. 1170 
Attorney or not, is triable by the record. 
| 117 

A trial where the action was laid, and = 
where the iſſue ariſes, held well, 1212, 
| 1214 

A ſecurity, who defends a cauſe at his own 
expence, is not intitled to coſts for not 


In what caſes there may be a new trial af- 
ter a trial at bar. | ; 1359 
A verdict ſet aſide, becauſe a juror 
lenged upon the principal panel yas 
© {worn upon the Zales. 1410 
10Q When 
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licence, and has a verdict; the judgment 


Felony, th and ſubſtance, In- 
ditments, Jnteudment. 


proceeding to trial. mes 7 
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5 ; When a venire facias de novo ſhall go in a 


capital caſe. Page 1585 
See Certiozari, Contempt, Indick⸗ 
ments, Gerdictt. 


Where a former recovery in aſſumpſit may 
de pleaded in bar in trover. 1217 
See Adminiſtratoz, Ball, Corrier, 

Cerxtainty. Maſter and ler vant. 


ö 


Aaazrants. 1 
XI juſtice cannot by 12 Ann. c. 23. 
; 0 ſend a vagrant to the place of his ſet- 
_ tlemenr, _ 1360 


- See Indlckments. | 
+. Qarfance. | 
In a Fire facias upon a recogniſance che 


condition is ſet out to be, that the de- 
fendant ſhall give notice of trial proſe- 
cutori et eus elerico, on oyer it is, out 
eius clerico; a material variance. 737 
Power to make leaſes declared upon gene- 
rally, and the power given in evidence 
has reſtrictions. 93 
- Writ of etrot quaſhed, becauſe ditected 
major aldermannis et vicecomitibus civi- 
 Tatis' Briſtol, and the record removed 
was before the mayor and conſtables of 
tte ſtaple. di 
Certiorari to remove convi ions for re- 
moving foreign ſalr, will not remove a 


| 


x 


cConviction for removing ſalt generally. | 


Els 820 
A writ of error of a plea intr. G. et Jaco- 
dum Waller, and the record returned is 
Capi. Jac. Waller; no variance. 894 
nere a bond is dated at a place beyond 
ſen, the want of that date in the decla- 
ration may be pleaded in abatement. 


| id 
Writ of error upon a judgment on a 


'$ 


1 


n. 


A writ of error was quaſhed, becauſe Jo. 


19 per billam, where it ſhould have 
n per breve de privilegio, Page 1170 


| Declaration in rover de equis, and the 


evidence is of geldings, no variance. 
| 1 120 
Where the writ contains more or leſs than 


the count, it muſt be abated. ihid, 
Writ of error quaſhed for a vatiance in the 
ſum of the debt. | 1220 
Variances between a diftringas and the in- 
dictment over-ruled, becauſe according 
to precedents. . 


See Bonds, Ertoz, Treſpaſs. 


Aenue. 


A releaſe of errors pleaded without a venue 
is ill, and amounts to a Confeſſion of 
Want of a venus is aided by pleading over. 


1040 


| 


| Want of u venue of a fact that is only laid in 


aggravation of damages is immaterial. 

| | 1042 
Matters touching the perſon may be plead- 
ed without a venue, as privilege of at- 
torney, or alien nec in abatement. 1173. 
1 8 

On an indictment for not returning a ju- 
ſtice's warrant the venze need only come 
from the place where the neglect was, 
without regard to where the warrant was 


— 


| 
| 


made or executed, 1191, 1193 
Want, of venue, or an ill venue, aided by 
verdict. EL 1214 


The clerk of the afſize may lay his action 
in Middleſex, and the venue ſhall not be 


* vom Fs 1253 
Venue changed Cheſter. 1418 
The aſſignment of a bail-bond may be laid 
in another county than where the arreſt 
was. 1455 


Huſband and wife bring a feire facias on a 
judgment recovered by. the wife dun 
ſela, there need be no place named where 
the marriage was had. 1 2 


ſeire 
Facias quaſhed, becauſe it was ſuper = 
oy 


Adam breve neſtrum, and the ſcire 
| was a writ of the late King. 1141 


_ 


See Abatement, Convittons, Pub 
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Will aid a defective averment of the in- 


dorſement of a billof exchange. Page 810 


Want of attornment in debt for rent aided 
by verdict. _ 


A verdi& finds that there is ſuch a manor 
but that for twenty years there hath been 


but one freeehold ſuitor; it mall not be | 


iatended that the manner is deftroyed, 
bur that the ſervices are-ſuſpended. 864 
A jury may find againſt the admiſſion of 
the parties, where the matter is within 
the iſſue | ibid. 
Af the jury in a ſpecial-verdi& find the iſ- 
ſue, all that they find afterwards is ſur- 
pluſage. * 865 
It is not neceſſary to find the life of a te- 
nant for life, as in a es. \ 
An adminiſtrator, made by a particular 
ordinary, recovers execution in a ire 
 facias, and after legit executed brings 
.cjetment, and on drawing up the ſpe- 


Cial verdi the fault of the commiſſion } 


of adminiſtratien did not appear; the 
.court refuſed to ſet it right, becauſe che 
objection was not made at the time of 
drawing up the verdict, 1037 
A verdict catrmot be falſified in the point 
tried by the iſſue in rail. ' 10 
In caſe upon an ment that the plain- 
tiff was to buy for the defendant all the 
plums he could, c. the plaintiff ſhews | 


that he brought ſo many; the want of 


. averring, that they were all he could buy 
is cured by verdict 1061 
A verdict chat finds but part of the matter 
in iſſue is ill, and a venire facias de nove 
ſhall go for the whole. 1821 
See Bills of exchange, Certainty, 
Copphold, Deeds, Fam and 
ſubſtance, Intendment, Judg - 


: 
: 
d 
g 


» 


; 


- - 
Power of <eftuy que uſe before the ſaree. 


See Avermene, Attorney, Con 
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Cod aud voldable, See Diſconth 


nuance, Return. | 
Ales. 


The invention of them. 


Paęr 799 


A feoffment or releaſe may be pleaded, 


without ſhewing that they were to the 
uſe of the feoffee, -&c, 801 

8, conveys to the uſe of himſelf for gg 
years if he ſo long live, remainder to A. 
for 25 years, renfainder to the heirs of 
the body of S. no uſe will reſult to S. for 
his life, and the remainder to the heirs 
of his body, is void. 


| $76 
See Deviſe, Diſcontinnance. * 


Uſury. See Indickments. 
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wager of law, 
-OES not lic in n, where 8 char- 
ter concerning land is demanded. 992 
Warrants. 


50 [If a warrant of a juſtice of peace need be 


returnable at a time and place certain, 

| ww of 2395 
The conſtable may keep the warrant for 
dis own juſtification, but muſt make re- 

turn of what he has done upon it. 1196 


A 7 warrant cannot be executed af- 
ter his 


commiſſion is determined. 1513 
Deer. ſtrallng, ices, 225 


ments, Latin, N Trea- e im | 
ſon, Treſpaſs, Trial, Uenue. | of goods may be before the ſale, or ut the 
ſale, but not after. 1120 
Univerſities. - * Wo | . 
wi is Way, 
Their power of conferring degrees. 1345 


If the courts will take notice, that courts 
of the univerſities proceed according to 
the civil law. | 1344» 1347 


An action lies for ſtopping the plaintiffs 
way, without ſhewing his title. 1093 
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highway was very foul, and ſo narrow |. 
that the people could not paſs, naught, | 


2 2 reſtdmentary ſchedule, without witnefſes 


9 


8 * 


Pie Hanes, Ds. 


for not ſhewing that it was out of repair. 
Page 1169 


| Tncroaching upon a highway draws the 


charge ot repairing it, 117 
* appointment of the ſix days work 
upon the highways by 22 & 23 Car. 2. 

c. 17. muſt pecify the particular days. 


858 


| SeeBuldges Certainty. : Wi N 
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Wills. 


or an executor, declared a will, 1282 
Witneſſes examined to prove the teſtator's 
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{A mercial importer reer cannot ſell wine by | 
dra 


the gallon to nk in another houſe, 
About a Bente. 4 1421 


| «'Y 

A woman cannot be admitted an evidence 

to prove her marriage with a man that is 
living. 

i trover for a bill of exchange, the thn 

who carried it to the defendant indorſed 

"blank was held a good witneſs, 871 


In caſe for negligently ſteering his ſhip, | 


«Se. the pilot is no witneſs for ow de- 
fendant. ; | 007 

rſon to whom the thing in Awad is 

ade over as a ſecurity among other 
- things which are a, ſufficient ſecurity 
Without it, cannot be a witneſs 1008 
A man who conveys lands, may be a wit- 


A 


— 


"£908 


After a witneſs has been examined to atitle 
in Chancery the land deſcends to bim. 
his depoſition caatot be read. Page io 
Truſtees, who had purchaſed lands, ad- 
mitted to prove the value of chem, not 
withſtanding the objection, that it was 
to diſcharge themſelves of breach of 
: truſt, 1166 
On oy trial concerning the conſtitution of a 
on whether any perſon” can be 
elected into the common council bur 
thoſe who are inhabitants and hold bur - 
age tenures; one who comes within 
th theſe qualifications is no witheſs to 
prove the conſtitutio. 1333 
In caſe againſt a ſheriff for a falſe return 
of non'eſt inventus to a rapias ad fatiſ« © 
faciendum, the bailiff cannot be à witneſs 
to * * that he endeavoured to TY 


i 


Pe artachmeneagainſ a witneſs for ol p- 
pearing. ang _ 70908 
A women 3 appointed grocer of © _ 
houſe, 7 may act by 3 > 
Sce Addition. | 
Wops. 5:e Slander. | 


Writings. See Dan. 
The recital of a writ in a record cannot be 
judged of, without having the writ de⸗ 
the court. 
A writ cannot be averred to be ſued out + 


the King's Bench at #qftminſter in the 
time of vacation. 1557 
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+ nefs againſt his title, but he! is not com- 
pellablg. e 
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